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PREFACE. 


The  favour  with  winch  my  work  on  ''  Res  Judicata"  has  been 
received,  not  only  in  India,  but  in  England  and  the  United 
States,  may  betaken  as  a  conclusive  proof  of  the  general  appro- 
val of  the  plan  adopted  in  its  preparation — the  plan  of  the 
utilization  of  the  labours  of  foreign  judges  and  jurists  for  the 
development  of  the  Indian  law,  and  of  a  recourse  to  judicial 
decisions  and  legal  writings  of  other  countries  for  the  elucida- 
tion of  legal  questions  coining  before  the  Indian  courts.  The 
references  in  that  work  to  the  decisions  of  American  courts 
and  to  the  works  of  American  authors,  are  attracting  the 
attention  of  Indian  judges  and  Indian  lawyers  to  the  vast 
sources  of  hidden  judicial  wealth,  which  can  be  so  well  and  so 
easily  utilized  to  help  them  in  the  administration  of  justice  in 
this  country,  and  to  guide  them  in  the  proper  solution  of  the 
legal  difficulties  they  every  day  encounter  in  their  work.  In 
England,  the  inclusion  of  Mr.  Browne's  notes  in  Campbell's 
series  of  Ruling  Cases,  and  the  increasing  references  to 
American  decisions  in  all  legal  publications,  is  a  tangible 
evidence  of  an  increasing  demand  for  such  knowledge,  and  must 
result  in  a  still  further  increase  in  that  demand.  The  foundation 
there  of  the  Society  of  Comparative  Legislation  with  a  view  to 
disseminate  a  more  extended  knowledge  of  foreign  law  is  also 
a  step,  and  an  important  step,  in  the  same  direction.  The  work 
of  the  Society  cannot  fail  to  direct  general  attention  to  the  study 
of  the  American  and  Continental  systems  of  Jurisprudence,  and 
to  provide  facilities  for  that  study  by  giving  a  special  stimulus 
to  the  creation  of  a  foreign  legal  literature  in  the  English 
language.  The  importance  of  this  result  can  hardly  be  over- 
estimated, as  it  will  not  only  prevent  the  adoption  by  the  legis- 
lature of  measures  already  tried  and  found  to  be  a  failure  in 
other  countries  j  but  it  is  certain  also  to  increase  the  vision  and 
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broaden    the   horizon    of  the    English  legal  public,  and  by  fa- 
miliarizing it  with  judicial  conceptions  and  legal  methods  other 
than  its  OAvn,  to  prepare  the  way  for  legislation  on  a   wider  and 
more  catholic  basis.    This  is  also  likely  in  the  end  to  contribute 
materially  to  the   general    assimilation    of  the   commercial  and 
general  laws  of  different  jurisdictions  under  the  British  Empire, 
and  even  of  other  countries,  and  to  a  relaxation  of  that  antiquat- 
ed rule  which  treats  the  law  of  even   an  adjoining  country  as  a 
question  of  fact,    to   be  proved  like   other  facts,  by   the   evi- 
dence   of  experts.     In    these    circumstances,     an   explanation 
can   hardly    be   required    of    me   for   the    cosmopolitan  char- 
acter of  this  work,  in  which  the  writings  of  Kessler,  Breithaupt, 
and  Binding ;  of  Carrara,  Crivellari,  and  Giorgi  ;  and  of  Garraud, 
Blanche,  and  Adolphe  and  Helie  are  cited  as  freely  as  those  of 
FitzJames   Stephen,  Russell,  and    Pollock  ;  of  Hume,  Alison, 
and  Macdonald  ;    and  of  Wharton,  Bishop,  and  Clark  :  and  the 
Codes,  legislative  projects  and  decisions  of  Gennany,  Italy,  and 
France   are   referred   to  as   frequently  as   those   of  India,  the 
British  Islands,  and  North  America. 

2.     The  principle  of  res  judicata  and  other  cognate  doctrines 
having   been  treated  in    my    last  work  with    special    reference 
to  their  application  in  civil  proceedings,  I  decided  to  treat  next 
of  some   subject   with   special  reference  to   its   application   in 
criminal  law.     The  Irish  decision  in  Reg,  v.  Hehir  called  my 
attention     last    j'ear   to  the     apparently   hopeless    conflict    of 
opinion  in   regard  to    the    subject  of  consent,    as   disclosed  in 
the   leading   articles   on    that    subject   in    the    Harward    Law 
Review   and  Madras  Law  Journal,    as  well  as  in    the    leading 
decisions  of    Reg.    v.     Middleton,    Reg.     v.     Ashwell,    Beg. 
V.  Flowers,  and  Reg.  v.  Clarence  in  England  ;  of  Reg.  v.  Dee 
in   Ireland  ;  and  of  Wolfstein  v.  People^  and  Dutclier  v.   State 
in  the  United  States.     I  was   aware   that  the  conflict    was  not 
restricted  to  the  questions  touched  by  those  decisions,  or   even 
to  the  countries  whose  jurisprudence  was  derived  from  or  based 
on  the  English  law,     I  soon  came  to  know  that  in   regard   to 
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criminal  matters,  it  extended  as  well  to  the  leading  countries  of 
Eui'ope,  where  jmists  are  still  discussing  the  general  effect  of 
consent  on  crimes,  and  the  inalienability  of  individual  rights,  of 
rights  to  one's  life  and  limb,  and  even  to  one's  person  or 
property.  Among  the  most  successful  accomplishments  of  the 
Indian  Penal  Code,  is  the  treatment  of  the  essential  qualifications 
and  the  positive  operation  of  consent — of  consent  as  a  legal 
phenomenon  in  the  law  of  crimes,  and  as  a  ground  for  justifica- 
tion of  criminal  acts.  Unlike  it,  the  Penal  Code  of  almost  every 
country  in  Europe,  to  a  great  extent,  ignores  consent  altogether  ; 
and  even  the  Codes  which  recognize  it,  do  so  only  in  a  very 
few  cases  and  only  as  a  ground  of  the  mitigation  of  punishment. 
The  question  even  of  the  necessity  of  the  absence  of  consent  for 
any  offence,  is  usually  left  to  be  determined  by  general  consi- 
derations relating  to  the  nature  of  that  offence,  and  of  the 
general  principles  bearing  on  consent.  It  occurred  to  me  that 
some  of  this  conflict  v/as  due  to  a  misapprehension  of  the  nature 
of  consent  and  its  usual  incidents,  and  might  be  avoided  or 
lessened  by  a  proper  consideration  of  the  subject  in  all  its 
bearings  •  light  being  thus  thrown  on  points  not  sufficiently 
develo])ed  or  clear  in  one  branch  or  system  of  law  by  what 
has  been  written  or  said  about  them  in  other  branches  or 
systems.  The  results  of  this  consideration  are  embodied  in 
this  treatise,  for  which  I  now  claim  the  indulgence  of  the  public. 

3.  The  subject  is  at  once  important  and  comprehensive. 
Consent  may  be  said  to  be  the  essence  of  the  obligation  of  all 
contracts,  the  destruction  of  the  liability  involved  in  all  torts, 
and  a  justification  or  mitigation  of  the  criminality  of  most 
crimes.  If  acts  and  intention  ai'e  the  base  of  a  legal  trans- 
action, consent  is  one  of  its  chief  modifying  factors,  giving  it  its 
particular  coloring  and  tone.  Consent  can  make  a  wrong  right; 
and  there  is  hardly  a  transaction  which  may  not  undergo  some 
change  in  its  legal  character  on  account  of  its  wide  extending 
operation.  The  effects  of  this  operation  in  the  case  of  most  trans- 
actions are  of  too  uniform  a  character  to  require  separate  treat- 
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ment.  This  treatise,  therefore,  aims  chiefly  at  Hiscnssing  the 
general  principles  relating  to  consent,  the  illustrations  in  sup- 
port of  the  leading  propositions  advanced  being  drawn  from  the 
most  usual  and  common  classes  of  transactions.  As  compared 
with  the  branches  of  law  affecting  merely  private  rights  and 
duties,  the  eftect  of  consent  is,  no  doubt,  rather  limited  in  cri- 
minal law  ;  but  even  in  that  law,  it  affects  the  criminality  of 
almost  every  act  to  a  greater  or  less  extent,  and  most  of  the 
private  crimes  can  exist  only  in  the  absence  of  consent.  The 
effect  of  consent  is,  in  some  cases,  direct  and  in  others  indirect, 
and  sometimes  as  preventive  or  destructive  of  criminality,  and 
sometimes  merely  as  a  mitigation  of  the  offence  or  of  its  punish- 
ment. On  that  very  account,  however,  most  of  the  difficulties 
connected  with  the  subject  arise  in  criminal  law,  a  consideration 
which  has  chiefly  influenced  me  in  its  selection  for  treatment 
with  special  reference  to  the  law  of  crimes.  For  a  proper  eluci- 
dation of  the  questions  arising  in  connection  with  that  law,  full 
advantage  has,  however,  been  taken  of  the  analogies  of  the  civil 
law  relating  to  consent,  and  of  the  operation  and  effect  of 
consent  in  the  law  of  contracts  and  torts.  There  is  an  increas- 
ing tendency,  at  present,  to  look  at  different  branches  of  law  as 
separate  from  each  other  ;  but  laAV  is  an  organic  whole,  and  so 
clearly  are  its  component  parts  dependent  on  and  connected 
with  each  other,  that  individual  notions  and  principles  of  any 
one  branch  are,  isolated  and  by  themselves,  as  little  capable  of 
being  understood  properly  as  any  separate  piece  of  a  homo- 
geneous and  complete  mechanism.  This  is  particularly 
necessary  in  regard  to  the  law  of  consent,  both  as  that  law  in  its 
bearing  on  crimes  is,  even  in  British  India,  where  it  is  most 
advanced,  in  a  very  undeveloped  condition  ;  and  as  the  questions 
arising  in  cases  of  offences  against  property  directly  involve 
principles  of  the  transfer  of  property  and  possession,  and  thus 
turn  on  the  civil  law  of  obligations  and  things. 

4.     The  general  plan  of  this  work  is  much  the  same  as  that 
adopted  in  the  treatise  on  Res  Judicata.     Unlike  Res  Judicata^ 
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however,  there  is  no  statutory  law  on  the   subject  of  consent 
even  in  British  India,  except  in  regard  to  the  causes  of  its  dis- 
qualification, and  to  its  effects  as  a  justification  ;   and   it   has 
naturally   not   been   practicable   to   follow   the  order  of  any 
positive  law.  The  treatment  has,  therefore,  proceeded  on  natural 
lines,  and  in  the  orderly  sequence  in  which  the  various  questions 
connected  with  the  subject  arose  for  consideration.     The  entire 
subject    has  been  divided  into    thirteen  chapters.     The   first 
chapter,   after    referring  briefly   to    the   operation    of  consent 
in  the  law  of  contracts  and  torts,  explains  the  general  character 
of  its  operation  in  criminal  law.     The  second   chapter  treats  of 
the  nature  of  consent  as  an   operation  of  mind,    and  in  relation 
to   the  fact   of  knowledge.     The   third    chapter   discusses    at 
length  the  nature  of  coercion,  mistake,  and  other  objective  and 
subjective  disqualifications  and  vitiating  causes  of  consent  in 
the  law  of  contracts,  and  the  effect  of  those  disqualifications  and 
causes  on  the  existence  of  consent,  which    in  every  branch  of 
law  is,  however,  independent  of  them.     The  fourth   chapter 
treats  of  the  expression  of  consent  as  express,  and  implied   or 
constructive,  and  of  the  various  cases  in  Avhich  it  may  or  may  not 
be  implied  from  acts  or  circumstances  which  do   not  convey  it 
directly.     The  fifth   chapter  explains  the   scope  of  consent  and 
of  the  act   consented    to,  discussing   the   difference   between 
consent  and  will.     The  effect  of  consent  forms    the  subject   of 
the  sixth  chapter,  in  which  the  subjective  and  objective  incidents 
of  an  effective  consent  are  discussed.     The  seventh  and  eighth 
chapters,  which  read  together,   form,  as  it   were,  an  extended 
commentary  on  S.  90  of  the  Indian  Penal  Code,  treat  respectively 
of  the  objective   and   subjective   causes  that  vitiate   consent  in 
criminal  law ;  the  former,  discussing  the  exact  effect  on  consent 
of  fear,  misconception,  and  fraud  ;  and  the  latter,  the  grounds  of 
incapacity  for  consent,  including  infancy,  unsoundness  of  mind, 
and  drunkenness.    The  ninth  chapter   deals  with  the  absence 
of  consent,  and  with  the  offences  of  which  that  absence  is  an 
essential   constituent,  and  which  cannot  coexist  with  consent. 
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The  tenth  chapter  is  a  sort  of  extended  commentary  on  S.S. 
87-89,  91  and  92  of  the  Indian  Penal  Code,  and  deals  with 
consent  as  a  justification  of  acts  which  otherwise  would  fall 
within  tlie  criminal  law.  The  next  succeeding  chapter  deals 
with  consent  as  a  ground  of  mitigation  of  the  criminality  of 
acts  or  of  their  penalties.  The  twelfth  chapter  deals  with  the 
effect  of  consent  on  jurisdiction  and  rights  of  procedure,  and  the 
extent  to  which  they  may  be  Avaived.  And  the  work  concludes 
wdth  the  thirteenth  chapter,  in  which  mention  is  made  of  a  few 
points  relating  to  the  onus  probandi  and  evidence  of  consent. 

5.  Reference  has  already  been  made  to  the  scantiness  of 
the  statutory  law  on  the  subjs'jt.  Nor  is  the  case-law  bearing 
on  the  subject  very  heiivy.  Full  advantage  has,  however, 
been  taken  of  both  these  sources  of  information  so  far  as 
they  go,  as  well  as  of  the  unofficial  literature  on  the  subject. 
I  am  not  aware  of  any  English  work  dealing  exclusively  Avith 
the  subject,  which  is  dismissed  even  by  ^vriters  like  Dr.  Whar- 
ton and  Dr.  Bishop  in  a  few  pages  of  their  respective  works  on 
criminal  law.  On  the  continent  of  Europe,  I  have  been  able  to 
get  only  two  small  treatises  in  Germany  by  Kessler  and  Breith- 
aupt  respectively,  and  though  they  are  both  essentially  contro- 
versial, discussing  only  particular  aspects  of  the  subject,  my  best 
acknowledgments  are  due  to  them.  The  subject  is  referred  to, 
however,  at  some  length  in  almost  every  general  work  on  crimi- 
nal law,  and  assistance  has  been  taken  from  almost  all  such 
works,  as  well  as  from  the  leading  commentaiies  on  most  of  the 
Penal  Codes  of  India,  Europe  and  America  ;  the  learned  com- 
mentaries of  Olshausen,  Riidortf  and  Rubo  on  the  German  Penal 
Code  having,  for  instance,  remained  on  my  table,  during  the 
preparation  of  the  work,  even  more  constantly  than  the  works 
of  Mayne,  Starling  and  Collett  on  the  Indian  Penal  Code. 
The  assistance  taken  by  me  has  generally  been  acknowledged 
expressly  and  by  name  in  the  body  of  the  w^ork  ;  but  special 
reference  may  here  be  made  also  to  the  debates  in  the  various 
Legislative  assemblies  which  have  enacted  Criminal  Codes,  to 
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the  reports  of  the  English  and  the  Indian  Law  Commissioners 
engaged  at  different  times  in  the  revision  of  the  ciiminal  law  of 
England  and  India,  and  to  the  excellent  report  with  which 
Livingston  presented  his  Draft  Criminal  Code  for  Louisiana. 

6.  In  treating  of  the  subject,  I  have  not  contented  myself 
with  an  enunciation  of  a  bare  statement  of  the  law  applicable, 
nor  even  with  merely  formulating  hard  and  fast  rules.  The 
subject  being,  to  a  great  extent,  still  in  a  controversial  stage,  it 
has  been  my  constant  endeavour  to  cite  authorities  for  every 
leading  proposition  advanced,  and  to  illustrate  the  same  by 
quotations  from  decisions  and  text-books,  using,  so  far  as 
practicable,  the  ipsisslma  verba  of  the  judges  and  the  jurists. 
This  has  appeared  to  be  specially  desirable,  as  the  foreign 
re2:)orts  and  publications  from  which  assistance  has  been  taken 
are   almost    entirely   inaccessible  in  this  country. 

7.  One  of  the  main  objects  of  the  work  being-  the  expla- 
nation of  the  present  law  of  India  relating  to  the  subject  of 
consent,  it  has  been  an  object  of  constant  endeavour  to  in- 
troduce references  only  to  such  aspects  of  foreign  laws  and 
decisions  as  are  of  a  general  character  and  may  be  of  use  in  this 
country.  And  when  for  the  sake  of  argument  or  for  the  eluci- 
dation of  any  point,  the  mention  of  other  facts  has  been  found 
unavoidable,  their  real  character  has  been  invaiiably  so  clearly 
indicated  as  to  avoid  all  chance  of  confusion  to  the  Indian 
lawyer.  Further,  as  the  majority  of  the  Indian  readers  cannot 
generally  be  acquainted  with  the  modern  continental  languages, 
I  have,  in  case  of  citations  from  the  German  and  the  Italian, 
and  in  most  cases  even  from  the  Fi'ench  authors,  given  an 
Eno-lish  translation  in  the  notes.  In  regard  to  the  decisions 
cited,  the  authoritative  report  alone  has  generally  been 
given  in  the  body  of  the  work ;  but  reference  has  been 
made  in  the  nominal  index  to  other  contemporaneous  reports, 
and  to  the  well-known  series  of  the  Revised  Reports  in 
England,   and   to    the  National  B,eporter     Series,    the    Law 
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Reports  Annotated  Series,  and  the  series  which  the  pubhc  owe 
to  Mr.  Freeman  and  his  associates  in  the  United  States.  In 
most  cases,  the  year  in  which  the  decisions  were  passed  has 
also  been  given  in  that  index.  To  farther  increase  the 
usefulness  of  the  work,  a  list  of  contents  has  been  added,  and 
the  index  of  subjects  made  full  by  means  of  cross-refierences, 
and  a  proper  classification  of  subheads. 

HUKM  CHAND. 

Delhi^  20th. lime  1897. 
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CHAPTER  I. 

Operation  of  Consent  in  Criminal  Law. 

Volenti  nonfit  injuria. 

This    principle   of  Eoman    jurisprudence    is    of   a   very 

general    application,    and    recognized    in 

General   operation     ^^        system  of  law.     The  Roman  Jurists 

Or    COHSGDt 

knew  it  in  several  aspects,  and  acted  upon 
it  in  several  ways.  The  Roman  Law  had  several  maxims 
virtually  to  that  same  effect  {A).  Ulpian  laid  down  broadly — 
Nulla  injuria  est,  qua  in  volentem  fiat.  Indeed,  what  more 
natural  than  to  presume  that  there  is  in  fact  no  evil,  or  that 
if  there  is  any,  it  is  perfectly  compensated,  when  there  is 
a  consent.  Bentham,  approving  of  the  rule  embodied  in  the  y 
maxim,  observes  that  it  is  founded  upon  two  very  simple 
propositions;  one,  that  every  person  is  the  best  judge  of  his 
own  interest  ;  the  other,  that  no  man  will  consent  to  what 
he  thinks  hurtful  to  himself. 

As  reverse  of  fraud,  consent  appears  to  make  right  every- 
thing that  would  otherwise  be  a  wrong.  It  is  even  said  con- 
sensus facit  legem,  and  consensus  tollit  errorem.  Bramwell,  B., 
in  his  opinion  in  Reg.  v.  Middelton^,  observed  :  ''  It  is  a  good 
rule  not  to  make  that  a  crime  which  is  the  act  or  partly  the 
act  of  the  party  complaining:  Volenti  non  fit  injuria: — As 
far  as  he  is  willing  let  it  be  no  crime."  Dr.  Bishop,  in  his 
work  on  Criminal  Procedure  ^,  after  observing  that  "  in 
natural  reason,  one  should  not  complain  of  a  thing  done  with 
his  consent,"  says  that  "  the  law,  in  all  its  departments, 
follows  this  principle." 

2.     Consent  is  the  very  basis  of  contract  as  a  legal  con- 
ception.    It  is  only  an  agreement  of  two  or 
Operation  of  con-     ^^^^^  persons  to  do  or  not  to  do  something, 
sent  on  contracts.  .i.^r  j.^  j/-  ^i 

that  can  rorm  a  contract;  and   from  the 

nature  of  an  agreement  its  most    essential  constituent  is  the 
consent  of  the  parties.     There   can  be   no  agreement,  unless 

(A)  Boiente  et  oonsentiemte  non  fit  iniwria.  Nemo  videivr  fraudare  eos,  qui  seiunt  et 
eonsentunt.  Si  quis  volentem  retineat,  non  videtur  dolo  mala  reiinere  Lege  Falia 
cavetur,  ut  liter,  gfui  hominem  mgenuum,  vel  Kbertinum  invitum  oelaverit ;  .  .  .  ems 
poena  teneatier. 

1  2  C.  0.  Res.,  54.  |  »  I,  70 
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there  is  a  meeting  of  at  least  two  minds  in  one  and  the  same 
intention,  and  different  minds  can  be  held  to  meet  only  when 
there  is  consent  on  the  part  of  them  all.  An  agreement  may 
in  fact  be  said  to  be  merely  another  name  for  a  proposal  as- 
sented to  by  the  person  to  whom  it  is  made.  Without  con- 
sent there  may  be  the  shadow,  but  nofc  the  substance  of  the 
contract  ^. 

Consent  can  also  generally,  without  anything  else,  undo  a 
contract,  dissolving  the  obligation  created,  and  discharging 
the  liability  imposed,  by  it.  As  it  is  the  agreement  of  the 
parties  which  binds  them,  so  may  their  agreement  loosen  the 
contractual  tie.  In  British  India,  it  is  expressly  enacted  that 
if  the  parties  to  a  contract  agree  to  substitute  a  new  contract 
for  it,  or  to  rescind  or  alter  it,  the  original  contract  need  not  be 
performed  *.  Under  the  English  Common  Law,  a  bill  of  exchange 
or  promissory  note  could  always  be  discharged  by  the  holder's 
consent  ^.  Even  now  a  delivery  of  it  to  the  acceptor,  or  a 
waiver  in  writing,  will  be  deemed  a  discharge  ^.  In  the  United 
States,  the  instrument  has  to  be  destroyed  and  surrendered  for 
the  purpose  of  discharging  the  debt ''.  In  case  of  other  contracts, 
they  may  be  discharged  by  consent  only  when  it  amounts  to  a 
contract,  and  is  therefore  expressed  under  seal  or  accompanied 
by  consideration.  Mutual  forbearance  or  discharge  of  obliga- 
tions is,  however,  a  sufficient  consideration. 

It  is  sometimes  said  that  a  simple  contract  may,  before  breach, 
be  waived  or  discharged  without  a  deed  and  without  considera- 
tion. It  is  thus  observed  inBullen  and  Leake's  Pleadings^,  that 
"It  is  competent  to  the  parties  to  a  contract,  at  any  time  before 
breach  of  it,  by  a  new  contract  to  add  to,  subtract  from,  or  vary 
the  terms  of  it,  or  altogether  to  waive  and  rescind  it ".  The 
substituted  contract  forms  a  good  defence  to  an  action  on  those 
terms  of  the  previous  contract  which  have  been  altered  by  it, 
and  may  be  so  pleaded  without  any  performance  or  satisfaction, 
which  is  required  to  constitute  a  good  defence  after  breach^" ". 
This  is  correct,  however,  only  when  the  original  contract  is 
executory,  as,  in  such  a  case,  the  discharge  of  each  party  by  the 
other  from  his  liabilities  under  the  contract  is  a  sufficient 
consideration  for  the  promise  of  the  other  to  forego  his  rights. 
If  a  contract  has  been  performed  on  one  side,  an  agreement  that 
it   shall   no  longer  be  binding,    without  more,  is  void  for  want 


»  Spaids  ti.  Barrett,  57  111.  289. 

•  S.  62,  Act  IX  of  1872. 

•  Foster  o.  Dawber,  6  Esch.,  839. 

•  46  &  46  Vic,  C.  61,  s.  62. 


'  Jaffray  v.     Davis,  124  N.  Y.,  164; 

State  V.  Muttrie,  156  Mass.,  19. 
8  II.,  298. 

■  Goss  V.  Lord  Nugent,  5  B.  &  Ad.,  68. 
10  Taylor  v.  Hilary,  1  CM.  &  R.,  741. 
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of  coiiskleration."  Both  tlie  rule  and  this  exception  were  laid 
down  in  Fosttr  v.  Dairber,  in  which  Parke,  B.,  said  :  "It  is 
coiupetent  for  both  parties  to  an  executory  contract,  by  mutual 
ao-reement,  without  any  satisfaction,  to  discharge  the  obligation 
of  that  contract.  But  an  executed  contract  cannot  be  discharged 
except  by  release  under  seal,  or  by  performance  of  the  obliga- 
tion, as  b}-  payment,  where  the  obligation  is  to  be  performed 
by  payment."  'J'hese  restrictions  are  all  based  on  the  ground 
that  the  consent  to  revoke  previous  consent  should,  Hke  the 
previous  consent,  be  of  a  formal  character. 

The  rule  of  the  Indian  hnv  quoted  alcove  has,  as  only  a 
"  legislative  expression  of  the  common  law,"  been  construed 
as  restricted  to  tlie  cases  contem])lated  by  Bullen  and  Leake'^  ; 
and  to  '•  agreements  which  more  or  less  affect  the  rights  of  both 
parties  discliHrged  by  such  agreements,"  as  they  necessarily 
imply  "  consideration  which  is  either  the  mutual  i-eniinciation 
of  right  or  coupled  wltl.',  it  the  mutual'  undertaking  of  fresh 
obligations,  or  the  renunciation  of  some  right  on  the  one  side 
and  the  Undertaking  of  some  obligation  on  the  other. ^'  "  In 
)'egard  to  all  other  cases,  s.  63  of  the  Indian  Contract  Act 
provides  in  direct  antagonism  to  the  law  of  England,""  that 
'•every  promisee  may  dispense  with  or  remit,  M'holly  or  in 
part,  the  performance  or  the  promise  made  to  him,  or  may 
acceiit  instead  of  it  any  satisfaction  Avliich  he  thinks  fit." 

d.     Xor  is  the  operation  of  consent   restricted   to    contracts, 

leave  and  license    being    quite    as  ordinary 

opemion  of  con-     ^  defence  in  actions  on    torts.     Consent    to 

sent  on  torlS,  r     t  ^  n  ^ 

a  wrohgiul  act  takes  away  from  the  act 
all  the  tortious  character*  it  may  luive  on  account  of  any 
liarm  it  niav  cause  to  the  person  gi\'ing  the  consent.  Consent 
to  suffer  any  harm  takes  away  the  tortious  character  of 
any  Ltct  that  may  cause  that  harm  to  tlae  person  giving  the 
coiisent.'  And  this  oifect  of  consent  in  regm-d  to  the  turning 
into  right  of  every  tOrt  is  not  restricted  to  any  particular  class 
efforts,  and  a])pears  to  be  quite  general,  'fhusj  Mr.  Jaggard, 
in  his  work  on  Torts,"  says  :  "  Harm  suffered  by  consent  is 
not,  in  general,  the  basis  of  a  civil  action.  If  the  defendant  is 
guilty  of  no  wrong  against  the  plaintiff',  except  alvrong  invited 
and  procured  by  the  plaintiff' for  the  purpose  of  making    it  the 

11  Sauf^er  v.  ilmik,  U8  Pa.  ht  ,  77  ;  I  "   Ddvies  v.  CundaSami,  1.  L.  R.,  XtX 

Manors  II.  Henrv,  l)i;  Ala.   -l.'it.  |  Mud.,  398. 
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foundation  of  an  action,  it  wonld  be  most  unjust  tliat  the  pro- 
curer of  the  wrongful  act  shonld  be  permitted  to  profit  by  it." 
"Consent,"  as  observed  by  Mr.  Cooley  in  his  work  on  'rorts,'^ 
"is  generally  a  full  and  perfect  shield  when  that  is  complained 
of  as  a  civil  injury  which  was  consented  to.  A  man  cannot 
complain  of  a  nuisance,  the  erection  of  which  he  concurred  in 

or  countenanced A  man  may  not  even  complain  of  tie 

adultery  of  his  wife,  which  he  connived  at  or  assented  to." 
Consent  to  an  assault  on  a  wife  is  a  bar  to  a  suit  for 
damages  by  her  and  her  husband.^"  Consent  to  commit 
what  would  otherwise  be  a  trespass  carries  with  it  an  ex- 
emption from  the  necessary  results  of  what  was  consented  to. 
Where  one  expressly  or  impliedly  invites  or  permits  another  to 
come  upon  his  premises  or  to  u?e  his  premises  hi  a  way  other- 
wise wrongful,  he  cannot  complain  of  that  coming  or  using  as 
a  trespass."  Nor  can  there  be  wrongful  imprisonment  of  a 
person  without  his  detention  against  liis  will  For,  if  he 
voluntarily  place  himself  in  a  situation,  where  another  may 
lawfully  do  that  which  has  the  effect  of  restraining  libprty, 
especially  if  he  refuses  to  depart  when  he  may,  he  cannot 
complain  that  he  is  unlawfully  iniprisoned.'*  Consent  of  the 
husband,  whether  to  the  specific  act,  or  to  the  general  immora- 
lity of  the  wife,  is  a  bar  to  his  i-ecovery  of  d;; mages  for  the 
same.^"  So  also,  if  one  person  procure  another  to  publish 
defamatory  matter  concerning  liim,  with  a  view  to  sue  that 
other  for  the  matter  published,  he  cannot  afterwards  sue  him  in 
respect  of  the  same.'" 

^rhe  contrary  has  sometimes  beeti  held  chiefly  on  the  ground 
that  a  consent  which  the  law  forbids  cannot  be  accepted  as  a 
leo-al  protection,  'i'hns,  in  a  very  early  case,^'  it  was  held  that 
if%,  person  licensed  another  to  beat  him,  the  license  would  be 
void,  as  it  would  be  against  the  law.  In  Bou/ter  v.  CJaiis/^ 
the  action  was  for  an  assault,  and  the  circumstance  thnt  the 
assault  was  in  the  boxing,  in  which  the  p.rties  had  joined  with 
their  mutual  consent,  was  held  not  to  be  a  good    plea  ;  as  the 
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boxino-  was  tiiihvfu],  and  the  consent  of  a  partv  to  it  could  nofc 
excuse  the  injury  caused  by  tlie  boxing,  In  StotU  v. 
Wre/r^'^  it  was  beld,  "that  a  man  shall  not  recover  rf^com- 
pense  for  an  injury  received  by  his  ow'n  consent,  provided 
the  act  from  which  he  received  the  injury  be  lawful  ;  but  wheu 
two  fight  by  conseut,  and  one  is  beaten,  he  may  recover 
damages  for  the  injury,  because  the  fijihtiiig-  is  illegal."  In 
Bell  V.  Haiislei/,^^^  the  Court  held,  "that  one  may  recover 
in  an  action  for  an  assault  and  battery,  althoijgh  he  agreed  to 
fight,  for  such  agreement  to  bre;dc  the  peace  being  void  ttie 
mfisim,  Volonli  non  fit  injuria  does  not  apply.  '  Tiie  same  waa 
lield  in  Loijnn  v.  Auatiii^'-"  an(\.  in  Dola  v.  L]rskine.-^'^  In  Shaij 
V.  77/(7mjjs/;n,'"  the  jury  wei'e  instructed  that,  if  the  parties  "by 
common  consent,  in  angei'j  fought  together,  and  that  the  plaintiff 
was  actuilly  injured  in  said  fight  by  the  defendant,  the 
plaintiff  is  entitled  to  recover  from  the  defendant  the  actual 
damages  resulting  from  said  injury"  ;  and  the  8upreme 
Court  held  that  the  in>tructioa  was  fully  sustained  by 
authorities.  In  Adam^  v.  Waggoner,  ^^  it  AVas  held,  on  a 
review  of  anthorities,  that  it  was  no  bar  to  an  action  for 
assault  that  the  parties  foui^ht  each  other  by  mutual 
consent. 

In  Barlwlt  v.  iVright,'^^^  Miosliall,  J.,  in  delivering  the  opi^ 
nion  of  the  Supreme  Court  of  Ohio,  said  :  "  As  often  as  the 
question  has  been  presented,  it  has  been  decided  that  a  re- 
covery may  ba  hid  b)'' a  plaintiff  fjr  injuries  inflicted  by  the 
defendant  iu  a  mutual  corcbat  where  the  plaintiff  was  the  first 
assailant,  and  the  injuries  resulted  from  the  use  of  excessive 
and  uniiecessary  force  by  the  defendant  in  repelling  the  assault, 
^['hese  apparent  anomalies  rest  upon  the  importance  which  the' 
law  attaches  to  the  public  peace  as  well  as  to  tile  life  an'd 
person  of  the  citizen.  .  .  .  It  is  upon  the'  same  pi-inc'iple  of 
public  policy,  that  one  who  is  the  first  assailant  in  a  fight 
may  recover  of  his  antagonist  for  injuries  inflicted  by  the 
latter,  wiiere  he  oTersteps  what  is  reasonably  neeessai-y  to  his 
defence,  and  uiinecessarily  injures  the  plaintiff  ;  or  that,  with 
apparent  want  of  consistency,  permits  each  to  bring  an  action 
in     such    case,    the    assaulted    party    for   the    assault     first 
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coinraitted  upon  him,  and  the  assailant  for  the  excess  of  force 
used  beyond  what  was  necessary  for  self-defence.^"'"  In 
Willeij  V.  Garpetiter,''^"  the  Supreme  Court  of  Vermont  held 
that  a  license  to  a  person  to  commit  assault  is  nu  defence  to 
an  action  for  damages  for  the  assault,  laid  said  that  "  the 
rule  that  consent  will  not  justify  an  assault  and  battery  is 
good  law,  aTid  conclusive  to  a  sound  public  policy."  In 
McCue  V.  Klein,'^'  Willie,  0.  J.,  in  delivering"  the  opinion 
of  the  court,  said  tli  it  the  rule  of  law  was  clear  that  consent  to 
an  assault  was  no  justification.  Cooley,  in  his  work  on  Torts,^' 
says  that  "  the  rule  of  law  is  clear  and  unquestionable,  that 
consent  to  an  ass  ailt  is  no  jastifi3  iiion."  It  is  said  in  Jag- 
gard  on  Torts, ^'  that  consent  dot-s  not  justifv  as-ault.  It  has 
even  been  held  that  a  [)ei'son  may  maintam  his  civd  suit  for  a 
batterv,  to  which  lie  consented  and  in  which  he  prirti- 
cipated. 

Di*.  Bislio'p,  referring  to  '^  decisions  lilie  these,  proceeding: 
on  a  misapprehension,  and  overlooking  established  law,"  says 
that  they  should  not  be  followed  in  future  cases.  They 
are  clearly  Avrong,  as  the  ground  on  which  they  proeeed  is 
untenable.  That  ground  pre-supposes  that,  in  such  cases,  the 
law  has  forbidden  the  consent,^'  while  consent  is  never  f  u-- 
bidden  in  them  ;•  but  at  the  best,  only  the  act  constituting  the 
tort  is  foi-bidden,  and  the  ground,  to  have  any  sense,  should 
be  stated  to  be  that  consent  to  an  act  forbidden  by  law  is 
\  inopei-ative,  and  can  have  no  effect  in  ex(^u.-ing  the  act."" 
I'hus  in  Miller  v.  Bai/er,^""^  Marshall,  J.,  in  delivering  the 
opinion  of  the  Supreme  Court  of  Wisconsin  observed,  that 
"  consent  by  one  person  to  allow  another  to  perform  an  un- 
lawful act  upon  .such  person  does  not  cons-titute  a  defence  to 
an  action  to  recover  the  actual  damages  which  such  person 
therebv  received."  In  Willey  v.  Carp£7iterJ-'^  the  Supreme 
{!]ourt  of  \'ermont  observed  that  all  such  decisions  proceeded 
"  on  the  principle^  that  the  act  assented  to  being  unlawful  at 
common  law,  the  consent  of  the  plaintiff  is  no  bar  to  his  action." 
If  this  were  true,  however,  consent  would  never  have  any  effect, 
as,  of  course,  tliere  would  be  no  use  of  it  in    regard   to  an  act 
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wliicli  was,  already  and  without  it,  lawful.  It  might  as  well  be 
contended  that  tlie  consent  of  a  person  could  not  transfer  his 
rights  or  property  to  another,  as  such  transfer  would  be 
in  itself,  and  apart  from  consent,  a  Avrongfid  act.  This 
"would,  however,  destroy  the  very  basis  of  the  law  of 
contracts,  and  titerefore  shows  flie  absurdity  of  the  ground 
even  as  it  might  be  urged. 

To  m'nunize  tlie  alDgurdlty,  a  furtlier  distinction  is  made.  It 
is  said,  that ''  the  law  does  not  recognize  consent  to  conduct  un- 
lawful, or  forbidden  by  positive  law,  or  for  doing  that  to  which 
a  penalty  is  attached  ;  but  \\diere  the  wrong  complained  of  is 
not  forbidden  by  law,  though  it  may  be  by  mor3,ls,  such  as  the 
seduction  or  debauch  of  a  man's  wife  or  dausfhter,  slander, 
libel  or  trespass  on  his  real  estate  or  to  his  personal  pro- 
perty, agreement,  consent  oi-  license,  is    a   good  defence."^" 

Thus  in  Adams  v,  Waggoner,^^''  Pettit,  C.  J.,  in  delivering 
the  opinion  of  the  Court,  said  :  "  We  think  the  deduction  and 
conclusion  to  which  we  ha^'3  come  are  fully  warranted  by  the 
law  and  by  the  reason  thereof,  which  is,  that  an  agreement, 
leave,  or  license  to  do  an  act  which  in  itself  is  unlawful, 
forbidderi  by  positive  law,  and  for  the  doing  of  which  a 
penalty  is  attached  and  denounced,  whether  a  felony  or  a 
misdemeanor,  is  no  defence  to  an  action  for  damages  by  a 
party  -who  has  been  injured  by  the  doing  of  such  act,  though 
he  made  the  agreement,  gave  tlae  license,  leave  and  consent  ; 
but  when  the  wrong  complained  of  is  not  forbidden  by  law, 
tliough  it  may  be  by  morals,  such  as  the  seduction  or  debauch- 
ing a  man's  wife  or  daughter,  slander,  libel,  or  trespass  on 
his  real  estate  or  to  his  personal  property,  agreement,  consent 
or  license,  is  a-goo4  defence." 

Mr.  Jaggard  himself,  however,  does  not  consider  this  distinc- 
tion tenable,  observing  that  "  seduction  is  as  much  forbidden 
by  positive  law  as  is  assault."  He  suggests,  wdiat  is  no 
doubt  true,  that  "the  true  distinction  is  that  a  man  cannot 
consent  to  do  anything  which  is  a  breach  of  public  duty." 
And  the  contrary  principle  that  a  person  consenting  to  an 
injury    cannot   profit  by  that  injury  and  recover  in  an  action 
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for  It  lias^recently  been  recognized,  in  a  most  general  forn). 
n'R  31°^^^*^  "".^  Appeals  of  Kentucky  in  Goldnamer  v. 
^  /3?veH,  m  v.-luoh  it  has  been  held  that  a  woman  consenting 
to  abortion  cannot  sue  for  it;  the  court  not  being  "able 
to  understand  how,  m  a  civil  suit,  in  which  the  party  consent- 
ing alone  is  interested,  compensation  can  be  allowed  bv  the 
law.'  ^ 

The  principle  is  not  settled,  however,  and  the  Supreme 
Court  of  Wisconsin  has,  however,  still  more  recently  held 
that  the  consent  of  a  woman  to  the  performance  of  an  abortion 
upon  her  is  not  a  defence  to  an  action  for  actual  damages 
thereby  si\stained  hy  her.^'* 

4-     It  has  been  said  that  "  consent  alone  is  not  enough    to 

justifv  what  is  on  the  face  of  it  bodily 
Injury  to   person    if    j^.,^^^'  „  ^^^.^^  ..  ^.--if^^j  j^^jj,^.  j^  ^^^^  excused 
consented  to,  cannot  be     ,  ,  ,   ■  r  ■    •, 

toft  by  consent  or  assent  if  it  has  no  reason- 

able object. "^^  This  is  sometimes  at- 
tempted to  he  justified  on  the  ground  of  the  inalienability  of  a 
person's  right  to  the  safety  and  preservation  of  iiis  body,  but 
consent  does  not  involve  the  question  of  the  alienation  of  any 
rights.  The  doctrine  of  inalienability  has  been  maintained  by 
some  eminent  jurists.  But  there  do  not  appear  to  be  any 
sufficient  gix)unds  for  belief  in  the  existence  of  any  such  in- 
alienability, for  believing  that  a  person  can  allege  and  recover 
for  an  injury  to  any  ricjht  of  his,  notwithstanding  that 
the  act  causing  the  injury  was  done  at  his  desire  and 
request,  or  with  his  approval  and  permission.  Besides, 
under  every  system  of  law,  a  person  is  competent  to  inflict 
any  injury  on  himself  and  his  body  he  may  like.  And 
it  is  a  general  principle  that  a  person  can  consent  to  any 
act  which  he  can  do  himself  without  offending  the  law. 
Pollock  himself,  in  his  draft  ot  the  Indian  Civil  Wrongs  Act,  "•'' 
proposed  to  enact,  in  general  language,  that  a  person  is  not 
wrono'ed  who  suffers  accidental  harm  or  loss,  through  a  risk 
naturally  incident  to  the  doing  by  any  other  person,  of  a  thing 
to  the  doino-  of  which  the  first-mentioned  person   has  con- 


91  13  S  W.  Rep..,  831. 

6.a  Millei- «.  Bayer,   68N.  W.Rep.: 

869. 


s»  Poll.  Torts,  144  (2nd  Ed.) 
s'  S.  25. 


S.  5.]  ..CONSENT  DOES  NOT  AFFECT  PUBLIC  INJURIES.  7 

sented,  or  any  harm  or  loss   in  consequence  of  any  act  done 
in  good  faith  and  with  his  free  consent. 

To  what  extent  consent  may  completely  justify  or  excuse 
bodily  harm  or  wilful  hurt  will  be  explained  later  on  ;  but 
there  appears  to  be  no  sufficient  authority  against  the  pro- 
position that  the  person,  to  whom  such  harm  or  hurt  is  caused, 
is  not  able  to  recover  in  an  action  for  that  harm  or  hurt  if  he 
had  consented  to  suffer  the  same. 

5.    Consent  is  thus  a  complete  defence  to  a  tort.    But  an  act 
Consent  of  an  in-     causing  harm  to  a  person  is  a  tort  only  in 
dividual     does     not     regard  to  that  harm.  A  consent  to  one  act, 
affect  acts  prejudicial     or  to  suffer  one  harm  or  sort  of  harm  from 
to  public.  ^^^  person  will  not  affect  the  tortious  char- 

acter of  any  other  act,  or  of  any  other  harm,  or  sort  of  harm 
from  anyotherperson, norasagainst  any  person  excepthim  who 
gave  the  consent.  Consent  will  thus  not  take  away  the  wrong^ 
ful  character  of  any  act  so  far  as  it  may  be  wrongful  inde- 
pendently of  the  harm  to  the  person  who  gave  his  consent  to 
that  act.  M.  Garraud,  in  his  work  on  the  Theory  and  Practice ' 
of  French  Penal  Law^,  says  :  ^*  La  faculte  de  consentir  une 
renonciation  valable  a  un  droit  personnel  trouve,  en  effet,  une 
double  limite  et  dans  le  droit  d'autrui  et  dans  Vinteret  public. 
Ill  n' est  pas  possible  de  renoyicer  a  un  droit  lorsque,  par  cette 
renonciation^  le  droit  d'  avtrui  se  trouve  Use;  ainsi,  le  phre  ne 
peut  renoncer  a  Vun  des  attribiits  de  sa  puissance  paternelle,  par 
exemple  au  droit  de  faire  clever  sonfils  de  telle  maniere  et  dans 
telle  religion,  parce  que,  au  droit  personnel,  correspond  alors 
un  devoir  vis-a-vis  d'autrui,  et  la  renonciation  a  ce  droit 
serait,  enmeme  temps,  la  violation  du  devoir.  III  n'est  pas  non 
plus  permis  de  renoncer  d  des  droits  au  maintien  desquels 
Vordre  public  est  interesse  :  "  jus  publicum  privatorum  volontate 
mutari  nequit. "  De  ces  considerations,  il  faut  done  conclure  qu'un 
individu  ne  peut  pas  accorder  a  un  autre  individu  le  droit  de  violer, 
en  sa  personne,  les  lots  qui  interessent,  soit  d'autres  individus 
soil  Vordre  public  et  les  bonnes  mceurs.  In  one  sense,  indeed, 
there  is  no  act  which  causes  harm  only  to  one  person. 
So  intermingled  are  the  affairs  of  men,  that  a  person 
can  seldom  suffer  harm  without  involving  some  harm  to 
a  number  of  other  persons.  Almost  every  injury  to  one's 
person  or  property  may  affect  his  means  of  providing  for 
the  maintenance   of  his   relations,  of  payment  to  his  credi- 
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tors,  of  affording  relief  to  the  poor  and  distressed,  and  even 
of  discharging  his  liability  as  a  tax -payer  to  the  State.  These 
means,  however,  are  interests  of  too  remote  a  character 
to  be  recoginzed  by  law,  and  the  harm  resulting  from  a 
diminution  of  them  is  considered  too  remote  to  affect  the 
legal  character  of  the  act  itself.  These  interests  of  the 
relations  and  the  creditors  of  an  individual,  of  the  poor 
and  distressed,  and  of  the  State  are,  at  best,  what  are  known 
in  German  Law  as  neben  interessen.  <"^  If  law  cared  for 
these  interests,  it  would  protect  them  even  against  the  indi- 
vidual himself.  In  case  of  property,  wenigstens  die  muthwillige 
vergeudende  Sachbeschddiyung  zu  ihren  Gunsten  verhoten 
haben.'-'"  Yet,  in  most  systems  of  law,  mischief  consists  in 
the  causing  of  harm  to  another  person's  property.  In  British 
India,  the  causing  of  harm  to  one's  own  property  may  also 
constitute  that  offence,  but  only  when  it  is  intended  or  known 
to  be  likely  to  cause  "  wrongful  loss  or  damage  to  the  public 
or  to  any  person,"  that  is,  to  any  other  person.  And  ca  using 
hai'm  to  one's  own  person  is  not  an  offence  anywhere,  not  even 
when  the  harm  amounts  to  a  loss  of  limb  or  the  severest  bodily 
injury,  except  when  it  is  caused  for  some  ulterior  purpose 
directly  prejudicial  to  the  State.  Nor  is  further  cognizance  of 
these  subsidiary  interests  of  others  essential,  as,  in  most  cases, 
the  notion  of  self-interest  and  self-advantage  will  be  strong 
enough  to  prevent  acts  that  are  likely  to  cause  harm  to  them. 

A  tort  may,  however,  sometimes  cause  even  such  harm  to  the 
society  as  the  law  takes  cognizance  of,  and,  viewed  as  a  cause 
of  that  harm,  it  will  be  treated  not  as  a  tort,  but  as  a  crime, 
though  as  distinguished  from  a  crime  essentially  against 
society,  it  may  be  designated  a  private  crime. 

Harm  to  the  society  being  the  essence  of  all  crimes,  it  is  the 
consent  of  the  society  alone  that  can  excuse  them  or  affect 
their  criminal  character.  The  legislature,  as  representing  the 
will  of  the  society  in  the  interests  of  the  society,  often  declares 
criminal  acts  free  from  their  criminality.  It  is  on  this  ground 
that  the  general  and  in  fact  even  special  exceptions  in  regard  to 
the  criminal  liability  of  acts  are  based.  These  exceptions,  in  most 
countries,  declare  that  the  consent  of  the  person  directly  injured 
will  excuse  the  commission  of  certain  crimes,  which  mainly 
affect  only  that  person.  To  the  general  exceptions,  thus  con- 
tained in  the  Indian  Penal  Code,  reference  will  be  made  later 

(a)  Subsidiary  interests, 

(J)  At  least  the  wanton  wasting  injury  to  property  would  be  forbidden  for  their 
advantage. 
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on,  but,  apart  from  them,  it  is  clear  that  no  individual  can,  by 
consenting  to  any  criminal  act  causing  harm  to  the  society, 
alter  the  criminal  character  of  that  act. 

Any  injury  committed  in  such  a  way  as  to  be  an  offence 
against  the  body  politic  can  be  prosecuted  in  defiance  of  the 
consent  of  the  party  immediately  injured^^  Dr.  Wharton  speaks 
of  it  as  the  better  opinion,  that  "  so  far  as  concerns  the  State,  no 
private  individual  can,  by  consenting  that  a  crime  shall  be  com- 
mitted on  him,  estop  the  State  from  prosecuting." 

This  principle  is  recognized  in  every  system  of  jurisprudence. 
Among  the  Romans  it  found  expression  in  several  maxims. 
Jus  publicum  privatorum  pactis  mutari  non  potest.  Priva- 
torum  conventio  iuri  publico  non  derogat.  Facta,  quce  contra 
leges  constitutionesque,  vel  contra  bonas  mores  jiunt,  nullam  vim 
habere,  indubitati  iuris  est.  Liher  homo  suo  nomine  utilem 
Aquelliae  habet  actionsm  :  directam  enim  no  habet,  quoniam  do- 
minus  membrorum  suorum  nemo  videtur. 

The  Mahomedan  Law  not  having  had  at  its  first  conception  a 
distinct  notion  of  the  body  politic,  and  being  essentially  an 
exclusive  religious  system,  grouped  all  rights  of  the  society 
"ivith  those  which  men  owe  to  the  deity,  under  the  head  of 
rights  of  God  (Huquq  Allah)  as  contrasted  with  the  rights  of 
individuals  (Huquq -ul-Ibad').  And  offences  against  the  rights 
of  Grod  are  punishable  altogether  apart  from  the  consent 
of  the  person  directly  affected  by  them,  which  takes  away  the 
tortious  character  only  of  offences  against  the  rights  of  indivi- 
duals. 

6.     Consent  would  thus  appear  to  have  no  field  for  its  right- 
.        .  ing   operation  in  the  criminal  law,  except 

sent'in  Crimhral  bw^  ^"<3er  direct  legislation.  This  is  indeed  the 
case  even  in  regard  to  private  crimes,  where 
the  harm  is  such  or  so  considerable  as  to  actually  affect  the  ap- 
preciable interests  of  the  society,  as,  for  instance,  if  the  harm 
consists  in  the  loss  of  a  person's  life  or  limb.  The  consent  of 
the  person  to  whom  such  harm  is  caused  cannot  naturally  affect 
the  criminal  character  of  the  act  causing  that  harm.  Generally, 
however,  the  harm  to  the  society  is  only  an  indirect  result  of 
the  harm  to  the  individual,  and  can  have  no  existence  without 
it  ;  and  a  harm  consented  to  by  an  individual  is  no  harm,  as 
explained  above,  to  that  individual.     In  some  cases  the  harm 


"  Whart.  Cr,  L.,  160. 
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to  the  society  consists  merely  of  the  general  alarm  to  the 
public  resulting  from  the  harm  caused  to  the  individual,  and 
there  can  be  no  alarm  from  an  act  done  to  a  person  with  his 
own  consent. 

On  these  grounds,  consent  has,  as  a  fact,  considerable  opera- 
tion in  criminal  law,  and  often  negatives  the  existence  of  a 
crime.  Among  Germans,  it  is  an  ordinary  maxim  that  die 
Einwilligung  des  Verletzten  schliesst  die  Strafharkeit  der  Hand- 
lung  aus^'^K  In  the  English  Law,  as  observed  by  Dr.  Wharton'®, 
consent  by  an  owner  to  the  taking  of  goods  is  a  defence  to  a 
prosecution  for  larceny  ;  consent  to  the  entrance  into  a  house  is 
a  defence  to  a  prosecution  for  burglary  ;  consent  to  an  assault, 
not  connected  with  a  breach  of  public  order,  is  a  defence  to  a 
prosecution  for  assault ;  consent  to  an  intended  rape  bars  a 
prosecution  for  rape  ;  consent  to  an  intended  robbery  bars  a 
prosecution  for  robbery.  The  same  principle  was  recognized 
even  among  the  Romans.  Sed  et  si  credat  aliquis  invito  domino 
se  rem  commodatam  contrectare,  domino  autem  volente  id  fiat 
dicitur  furtum  non  fieri.  Vi  factum  videri  Quintus  Mucins 
scripsit,  siquis  contra,  quam  prohiberetur,  fecerit. 

7.     The  effect  of  consent  in  criminal  law  is  thus  quite  dis- 
tinct from   that   in    the   law    of  contracts. 

The  exact  charac-     Ti^g^e  its    effect   is    positive,  and   it    leads 
ter  of  this  operation       t       j.i     x    xu  j.-        ±         j?  x-      x- 

of  consent  directly  to  the  creation,  transfer,  or  extmction 

of  rights.     In  the  criminal  law,  its  effect  is 

a  purely  negative  one,  and  it  does  not  affect  any  rights. 

Die  Einwilligunghesteht  nichtin der  Constituirung  eines  Bechts 
fur  den  Anderen  zur  Vornahme  der  fraglichen  IIandlu7ig^'-''K 
Das  Wesen  der  Einwilligung  hesteht  nicht  in  der  Uehertragung 
des  in  Frage  kommsnden  Rechts  des  Einwilligenden  auf  den 
Anderen?^"'' .  Die  Einwilligung  ist  keine  Dereliction  des  fraglichen 
Bechts^^'^K   Die  Einwilligung  ist  kein  Verzicht  auf  ein  Becht^^''"'' . 

Consent  is  at  the  most  a  relinquishment  ofone's  interest  in  the 
doing  of  an  act.     Thus  Kessler  says  :  "  Wenn  ich  mit  bewusstem 

(c)    The  consent  of  the  injured  person  excludes  the  penality  of  the  act. 

(i)  The  consent  does  not  consist  in  the  constitution  for  another  of  a  right  to  the 
undertaking  of  the  act  in  question. 

(e)  The  existence  of  consent  does  not  consist  in  the  transfer  of  the  right  in  question 
of  the  oonseating  person  to  another. 

(/)  The  consent  is  no  dereliction  of  the  right  in  question. 

{g)  The  consent  is  no  renunciation  of  a  right. 


3  8  I  Whar.  Cr.  L.,  159.  I  =^  Kess.  Einw.,  19. 

3  7  Kesa.  Einw.,  20.  1  ^ "  Kess.  Einw.,  21. 

"o  Kess.  Einw.,  32. 


S.  7.j  CONSENT_DOES  NOT  AUTHORIZE  DOlNa  OF  AN  ACT.  Jl 

Wilien  eine  dem  Gute  gefcihrliche  llandltmg  gestatte,  so  hsiceist 
c/fco  dass  cs  insowbit  kchx  Gat  mehr  filr  mich  i^i  oder,  u:as 
ddsselbe  sagt,  dass  ich  ksin  Jntere.'^se  mehr  daraa  habe,  dass 
diese  Handluiifi  imterbhibe,*^^^'''' 

it  does  not  lead  to  any  direct  "  rechtliche  Folgen^  na^ 
mentlich  keine  Verdnderung  in  den  bestehendeii  U'^chtsverhdU- 
nissen,  aber  sie  schlesst,  lOenn  die  Handlung^  auf  loelche  sie 
gerichtet  mar,  geschehen  ist,  das  EinsGlireiten  der  standichen 
Strufgeioalt  aus,  welches  ohne  sie  den  liaidelnden  qetroffen 
haben  iviirde.  "  ''^  Btirch  die  Einio'dliguni.]  ist  die  Hundhmg 
nicht  zu  einer  berechtigten,  sondern  nur  zu  ciner  rechtUch  indif- 
ferenten  geworden.  *^''' 

Consent  does  not  even  authorize  or  empower  the  doing  of  an 
act.  In  this  it  diiFers  from  the  VoUmacht  of  the  German  Law, 
which  is  the  basis  of  the  entire  law  of  agency,  and  to  which 
it  is  so  far  similar  that  ivie  die  V/dlmacht  dem  Beiiollmdchtigten 
die  Mdglichkeit  giebt,  etwas  mit  dvilrechtlicJien  Fulgen  zu  thun, 
ivnsohnedem  nur  der  Vollmachtgeber  selbst  mit  dieseu  Folgen  thun 
kbunte;  so  giebt  die  Einwillign-ng, — satreii  sie  llberhaupt  etwas'"^ 
wirl,-t,—Uem  Empfdnger  die  MdylicJikeit,  et/cas  ohne  sfraf- 
rechtliche  Folgen  zu  thun,  teas  sonst  nur  der  Einivilligende  ohne 
diese  Folgen  thun  konnte.^*^''^ 

In  distinguishing  the  two,  Kessler  says  *^  :  Wdhrend  die 
VoUmacht  dazu  bestimmt  ist,  der  rechtsgesch dftludien  Idandlung 
eines  Andersn  die  voile  rsc\licKe  ErhebJicldceit  zu  verleihen ; 
ist  es  der  Zwech  der  Elnwilligiuig,  der  rechtswidrigsn  IJandlung 
ihre  Beziehung  zicm  Rechte  zu  nehmen,  sie  also  zur  rechtlich 
tinerhebllGhen   zu  machen.     Die    VoUmacht    b2W3gt   sich   mitten 

[h]  When  I  with  a  conscious  will  permit  an  act  d!inp;erous  to  a  good  (i.  e.,  to  an 
object  of  any  interest  of  mine),  so  does  it  ehow  that  it  is,  so  far,  no  more  good  for  me, 
or  which  is  the  same,  that  I  have  no  more  an  interest  in  that  act  remaining  undone. 

(i)  Legal  consequences,  namely,  no  change  in  the  existing  legal  relations,  but  it 
eiolndes.  when  the  act  to  which  it  had  reference,  has  happened,  the  interference  of  the 
penal  power  of  the  State,  which  without  it  would  have  befallen  the  person  doing 
the  act. 

( j)  Ou  account  of  consent  an  act  does  not  become  a  right  one,  but  only  one  legally 
indifferent. 

(i)  As  the  full  authority  gives  to  the  person  empowered  the  possibility  (power) 
of  doing  perchance  with  civil  rights,  what  without  it  on'y  the  person  giving  the 
authority  could  himself  do  with  those  consequences,  so  the  consent  gives — as  far  as  it  is  at 
a' I  operative — the  receiver  (of  the  consent)  the  possibility  (power)  of  doing  perchance 
without  penal  consequences,  what  otherwise  only  the  person  consenting  could  do  without 
those  consequences. 


♦'  Kess.  Einw.,  51.  I  ^  Kcss.  Einw.,  2(5. 

*'  Kess.  Einw.,  101,  |  "  Ke,<s.  Eiuw.,  2G. 

*5  Kess.  Einw.,  UO. 
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im  Rechtstfehiete  ;  die  Einwilliyung  nur  auf  desSinGveme^  iceJehs 
im  Einzslfalle  zu  bistimmin,  die  voin  Eedit.^  ihr  ZLUjewiessm 
Aufgabc  ist.  Die  VoIImacht  trdyt  ddher  das  eharuQteristisehe 
Geprdge  aller  reclitsfieschoftltchen  Institute,  die  Erganzung  des 
wirldich  vorliandsnen  Fricatimllens  durch  den  vom  Rechte  pra- 
sumirten;  hci  der  Eimdllguncj  kommt  nur  der  effediv  vach- 
iceislichs  Einzeluille  in  Bctracht.  Die  VoIImacht  gilt  demgemdss 
nach  dem  prdsumtiuen  Willsn  des  VoUmachtgehers  ah  fortbeste- 
liend,  his  eine  von  vorn^erein  ihr  mitgagebene  Beschranhmff 
oder  ein  ausdriicklirJier  Widerruf  ihr  eiii  Ende  maclit.  I)af 
Gegentheil  iviirde  mit  ihrem  Zwecke  itnd  rait  dem  cAlgemein' n 
Verhehr sinter pssi  unvereinbar  sein.  Die  Einwdligung  die-nt  nicht 
einem  salehen  Interesse  der  Erieiohterung  des  RechtsverJifJirs^'K 

8.     The  absence  of  consent  is,  however,  tbe  very  gist  of  nsost 
private  ci-imes.     On  comj^rend,  en  effet,  que 

Absence  of  consent     f.gy(ai)ies   infractions    supposent,    four  etre 

the    essence   of    most  .       ,,  i     c  •  t  a         i 

private  crimes.  punisscmes,  que  le  jait  a   eu  lieu    contre   la 

volonte  de  la  personns  qui  en  est  victims  ; 
qu'il  n'y  ait  pas  vol,  par  exemple^  si  le  proprietaire  de  Vohjel 
soiistrait  a  co?isenti  a  son  enlhemsnt ;  quil  n^y  ad  pas  viol  ou 
attentat  violent  a  la  pudenr,  si  la  victime  ne  s^est  pu'^ 
opposee  a  V nccomplissement  de  facte  inerimine :  or,  rincidpe, 
en  demontrant,  dans  ces  divers  cas,  quil  a  agi  du  gre  de  la 
rictime,  invoque  nioins  vji  fait  jusiijicatlf  que  Vabsence  d'nn 
des  elements  constttutifs  dii  vol,  du  viol  ou  de  V attentat 
violent  a  la  pudeur.  '"'  Wrongful  restraint  and  confine- 
ment, using  criminal  force,  criminal  intimidation,  criminal 
breacLi  of  trust,  and  assault,  involve  the  notion  of  the  absence 
of  consent,  and  cannot  exist  where  they  are  consented 
to.  Wrongful  restraint  and  confinement  of  a  person  in- 
volve, as  their  essential  constituents,  a  desire  on  the  pari 
of  that  person  to  go  from  the  place  where  he  is,  and 
cannot    possibly   exist   if  he   consents   to   stay  there.     Simi- 

(?)  while  the  giving  of  fall  power  is  intended  to  gife  fall  legal  importauce  to  ais 
act  of  another  of  the  character  of  a  legal  tiansaotioB,  it  is  the  object  of  consent  to 
remove  from  an  illegal  act  its  character  of  illegality  before  law.  The  fall  power  operates- 
in  the  midst  of  legal  territory  ;  the  consent  only  on  its  boundary,  tu  tlecide  ■which  is,  iij 
individual  cases,  a  task  aaaigned  to  it  by  law.  The  full  power  bears,  therefore,  the 
same  characteristic  image  (impression)  as  all  the  institutions  of  lavr,  which  make 
transactions  legal,  ?.  e.,it  completes  (or  gives  legal  importance)  to  tho  actually  present 
private  will  by  making  it  a  legally  p/esumed  one.  In  the  case  of  consent,  only  the 
effectively  demonstrable  individual  will  is  taken  into  consideration.  In  keeping  with  tbo 
presumptive  will  of  the  person  giving  the  full  power,  this  fuVi  povror  therefore  holds 
gO"d,  till  it  terminates  in  keeping  with  a  limit  given  to  it  from  the  Tory  beginning,  or  by 
an  express  revooatioa.  The  contrarj  would  be  irreoonoilablo  with  its  very  p-urpoee  aa 
well  ns  with  the  interest  of  general  dealings. 

•"I!   1  Gar.  Dr.  Ten,,  304. 
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larly,  nothing  said  or  done  to  a  person  with  his  consent 
can  constitute  a  threat  ;  nor  the  use  or  disposal  by  any 
one  of  property  entrusted  to  him,  with  the  consent  of  the 
person  who  so  entrusted  it,  can  be  a  breach  of  trust.  So  also, 
the  force  used  to  a  person  will  not  be  criminal,  when  it  is  used 
against  him  with  his  consent.  Similarly,  an  assault  implies 
force  or  an  indication  of  the  intention  to  use  force  on  one  aide, 
and  a  repulsion  or  repugnance,  or  at  least  a  want  of  consent 
on  the  other  ;  and  there  can  be  no  fear,  annoyance,  or  injury, 
or  apprehension  of  the  use  of  force,  where  there  is  consent. 

In  English  Law,  the  word  assault  is  used  in  a  more  general 
sense,  bat  even  there  it  is  quite  settled  that  "  an  assault  excludes 
consent,"  ^'^  and  ''there  can  be  in  law  no  assault  unless  it  be 
against  consent."  "  An  assault  on  a  consenting  party  appears 
to  be  a  legal  absurdity,  and  on  a  consenting  female,  old  or  young, 
it  has  been  said  to  be  ''a  contradiction  in  terms  — a  legal  impos- 
sibility."^" In  Meredith's  case'",  Lord  A binger  said,  that  to 
constitute  the  offence  of  assault,  "  you  must  show  an  assault 
which  could  not  be  justified,  if  an  action  were  brought  for  it, 
and  leave  and  license  is  pleaded."  So  also  Kelly,  C.  B.,  in  deli- 
vering the  judgment  of  the  court  in  Beg.  v.  Wollaston  ^\ 
said:  "  If  any  thing  is  done  by  one  being  upon  the  person  of 
another,  to  make  the  act  an  assault,  it  must  be  done, 
without  the  consent  and  against  the  will  of  the  person  upon 
whom  it  is  done."  And  in  Reg.  v.  LocJc^^,  Brett,  J.,  said  : 
"  I  agree  that  to  constitute  an  assault  an  act  must  be  against 
the  consent  of  the  person  to  whom  it  is  done." 

Similarly,  for  theft,  it  is  absolutely  necessary  that  the 
taking  of  the  property  is  without  the  consent  of  the  owner  of 
the  property,  invito  domino.  An  act  of  spoliation  of  property 
cannot  be  considered  a  crime,  where  the  owner  of  the  pro- 
perty is  a  participant  in  the  transaction   and  consents  to  it. 

This  is  recognized  in  almost  every  system  of  jurispru- 
dence. In  the  Roman  Law,  Furtum  was  the  Gontractatio  rei 
alimoe  frauduhnta,  cum  animo  furandi  invito  illo  dor.iino  cujus 
res  ilia  fuirit.  In  the  English  law,  larceny  as  defined  in 
East's  Pleas  of  the  Crown  ^',  is  "the  wrongful  or  fraudulent 
taking  and  carrying  away  by  any  person  of  the  mere  personal 


*'  Beg.  i>.  Woodhouse,  \i  Cox.  C.  C, 

443  ;  per  Lu=ih.  J. 
*s  Martin's  Case,  2  Moody,  C.  C,  123; 

per  Patteaon,  J. 


"  Oh.  16,  s.  2,  p.  553. 
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goods  of  another,  from  any  place,  with  a  felonious  intent  to 
convert  them  to  his  (the  taker's)  own  use,  and  make  them 
his  own  property,  without  the  consent  of  the  owner."  And 
this  is  the  definition  that  has  been  approved  most  by  judges  ^* 
and  text-writers  ^^  On  general  principles  also,  in  every  act 
of  larceny  there  must  be  a  taking  or  severance  of  the  goods 
from  the  possession  of  the  owner.  This  implies  the  consent  of 
the  owner  to  be  wanting,  and  necessarily  involves  a  trespass. 
If  there  be  no  trespass  in  taking,  there  can  be  no  felony  in 
carrying  th(;m  away.  The  Italinn  Penal  Code""  defines  theft 
as  "  the  possessing  oneself  of  the  movable  thing  of  ano- 
ther person  for  to  draw  profit  from  it,  removing  it  from  the 
place  where  it  may  be,  without  the  consent  (senza  il  consenso) 
of  him  to  whom  it  pertains."  The  French,  the  Belgic,  and  the 
German  Penal  Codes  together  with  some  others  do  not  ex- 
pressly refer  to  the  absence  of  consent,  but  that  absence  is 
there  also  recognized  on  general  principles  as  involved  in  the 
definition  of,  and  essential  to,  the  offence. 

9,  Most  of  the  definitions  of  private  offences  in  the  Indian 

,,  „  ,      Penal  Code  expressly  provide  for  the  ab- 

absence  oi  consent  „  ^       „,•'    "^ 

expressly  made  essen-     sence  of  consent,      ihus   conveying  a  per- 
tial  for  some  offences     SOU  from  British   India  cannot  be  kidnap- 
in  the  Indian   Pennl     ping,  unless  the  person  is  conveyed  without 
°  ^'  his  consent^''.     Taking  or  enticing  young 

people  fi'om  a  person's  guardianship  cannot  be  kidnapping, 
unless  the  taking  or  enticement  is  without  that  person's  con- 
sent ''^.  Sexual  intercourse  with  a  woman  is  rape  only  when 
it  is  had  without  her  consent  *°.  Moving  a  property  out  of 
a  person's  possession  cannot  be  theft,  unless  the  property  is 
moved  without  that  person's  consent""*.  Having  sexual  inter- 
course with  a  person's  wife  can  be  adultei'y  only  when  the 
intercourse  is  had  without  that  person's  consent  or  con- 
nivance ". 

10.  Even  in  cases  in  which  the  absence  of  consent  is  not  an 

essential  constituent  of  an  offence,  consent  of 
Consent  is  an  ex-     ^t^^  person,  to  whom  the  harm  is  caused  to 
cuse  for   several  cri-  r^'-      ;i     .     i  •         ri.  j     i' 

minal  acts  suffer   that   harm,    is    often    a  ground    for 

entire   non-liability   in   respect    of  the   act 
causing  that   harm — a  justification   for   the   causing  of  that 


"■i  state  f.  South,  4  Dutch.,  28. 

5=  Arch.,  377. 

so  S.  402. 

"  I.  P.  C.,s.  360. 


"  I.  p.  C,  s.  381. 
"'  I.  P.O.,  a.  375. 
80  I.  P.  C,  B.  378. 
01  I.  P.  C,  s.  497. 
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harm.  In  such  cases  the  act  causing  that  harm  is  not  treated 
as  criminal  ;  and  consent  forms  &  fait  justijicatif,  or  at  least,  a 
cause  de  non-cvlpabilite ,  and  in  the  language  of  the  'Indian 
Penal  Code,  a  general  exception,  providing  a  complete  immunity 
for  the  act  from  the  sanction  provided  for  acts  of  that  class  by 
the  law  of  crimes.  The  most  usual  cases  of  general  exemption 
from  criminal  liability  on  the  ground  of  consent  are  provided  for 
in  ss.  87-89  and  92  of  the  Indian  Penal  Code. 

Even  when  it  does  not  operate  as  a  general  exemption,  it 
may  be  a  ground  for  partial  non-liability,  corresponding  to  the 
French  excuse.  In  such  a  case,  it  only  diminishes  the  criminal- 
ity of  the  act,  and  renders  it  liable  to  a  punishment  less  than 
that  fixed  by  law  for  acts  of  that  class.  This  may  be  taken  to 
be  the  case  in  regard  to  every  offence,  which,  when  committed 
with  the  consent  of  the  person  affected,  does  not  require  to 
be  punished  with  the  same  severity  as  if  it  were  committed 
against  his  will.  Several  instances  of  this  statutory  partial 
diminution  of  criminality  are  expressly  enacterl  in  the  Indian 
Penal  Code.  Thus  the  fifth  exception  of  s.  300  provides  that 
"  culpable  homicide  is  not  murder  when  the  person  whose  death 
is  caused,  being  above  the  age  of  eighteen  years,  suffers  death 
or  takes  the  risk  of  death  with  his  own  consent." 

Similarly,  sometimes  an  act  is  an  offence  ii-respective  of  the 
consent  of  the  person  affected  by  that  act,  and  in  such  cases  the 
act  is  deemed  to  be  a  higher  offence  liable  to  greater  punishment, 
when  it  is  committed  without  the  consent  of  that  person.  Thus 
an  act  causing  the  death  of  a  woman,  and  intended  only  to  cause 
her  miscarriage  is  rendered  by  s.  314  of  the  Code  a  much 
graver  offence  when  done  without  her  consent.  In  most  cases, 
however,  the  offence  as  mitigated  by  the  consent  of  the  injured 
person,  has  not  got  a  special  designation,  and  is  thus  not 
expressly  recognized  by  positive  law.  Consent,  in  such  a  case, 
operates  only  as  a  circonstance  attenuante,  but  its  mitigating 
effect  is  not  less  real  on  that  account,  and  cannot  be  ignored 
in  the  administration  of  criminal  justice. 
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CONSENT  AN  OPEEATION  OF  MIND. 


[S.  11. 


CHAPTER  II. 

Natuee  of  Consent. 

II.     In  a  general   sense,    consent   is  the    quo  animo  o{  the 
Consent  is  an  ope-     act  ;  to  Consent  is  an  operation  of  the  mind 
ration  of  mind,  implying  positive  mental  action;  and  "  con- 

senting is  to  be  willing,  as  a  condition  of  the  mind"  ^  This  has 
been  laid  down  repeatedly  by  jurists  and  judges.  In  Reg.  v. 
Middleton  ",  Brett,  J.,  observed  that  "  consent  or  non-consent 
is  an  action  of  the  mind  ;  it  consists  exclusively  of  the  inten- 
tion of  the  mind."  Consent  has  been  defined  as  the  concur- 
rence of  wills  ^,  as  the  voluntas  viultorum  or  plurium  ad  quos 
res  pertinet.  To  consent,  c'est  vouloir  ce  qu'tm  autre  veut  et 
nous  propose  de  vouloir  egalement ;  and  consentment,  it  has 
been  said,  consists  in  the  conformity  d^une  volonte  avec  une 
autre  volonte. 

In  the  German  law,  the  corresponding  expression  Einwil- 
ligung  has  in  its  general  sense,  been  defined  by  Kessler 
in  his  work  on  that  subject*  as  die  Erkldrung  der  Ueberein 
stimmung  meims  Willens  mit  dem  Willens-acte  eines  Anderen'"'\ 
and  for  the  special  purpose  of  .the  Criminal  Law  as  die 
erklurte  Ueherein-stimmung  des  Willens  einer  I'erson  mit  der, 
abgesehen  von  dieser  Erkldrung,  zum  Schutze  eines  Interesses 
des  Erkldrenden  bei   Strafe  verboienen .  Handlung  cinss  Ander- 


en 


5  (J) 


It  must  be  kept  distinct  as  much  from  mere  absence  of  dis- 
sent as  from  a  wish  or  instigation.  The  absence  of  dissent  or 
even  mere  submission  is  not  consent.  Submission^  far  from 
being  consent,  is  totally  different  from  it,  for  there  may  l)e 
submission  without  consent,  and  even  while  the  feelings  are 
repugnant  to  the  act  done  and  submitted  to^  As  observed  in 
Reg.  v.  Day  ^  "  every  consent  involves  a  submission,  but  it  by 
no  means  follows  that  a  submission  involves  consent." 


{a)  Ihe  declaration  of  the  agreement  of  my  will  with  the  voluntary  act  of  another. 

(J)  The  declared  agreement  of  the  will  of  one  person  with  the  act  of  another  which, 
apart  from  that  declfiration,  is  prohibited  under  pain  of  punishment,  for  the  protection 
of  an  interest  of  the  person  mating  the  declaration. 


1  Whittaker  v.  State,  50  Wis,,  518. 

2  3  C.  0.  Kes.,  62. 

3  Black's  Diet. 
*  P.  26. 


5  P.  99. 

8  Reg.  D.WoUaston,  12  Cox.  0.  C,  180; 

Bidout  V.  State, 6  Tex.  Ct.  Ap.,  249. 
'  9  0.  &  P.,  722. 
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So  at  the  iinportunit}'  of  another  person  one  may  often  con- 
seiat  to  an  act  which  he  really  dislikes,  and  even  does  his  best  to 
thwart  or  prevent.  To  take  the  case  of  a  surgical  operation 
for  extracting  stone  which  is  for  a  inan's  benefit,  a  nervous 
patient  will  often,  on  the  first  smart  of  the  surgeon's  knife, 
like  to  escape  it  altogether,  even  at  the  risk  of  death,  and  would 
escape  but  for  the  chloroform  administered  to  him,  and  still 
he  is  said  to  consent  to  the  operation.  As  to  the  instigation, 
Kessler  says "  :  Die  Eimoilligung  ist  keine  Anstiftung  des 
Anderen  zii  der  schiidigenden  Bandlung  ^'\ 

12.  Reference  is  made  in  some  cases  to  physical  consent, 
as  distinguished  from  consent.  Really,  of  course,  the  consent 
of  the  intellect  is  the  only  consent  known 
conslr  to   the>law.«    _  AsLawson,  J.,  observed  in 

his  judgment  in  Beg.  v.  Dee ",  "  there  can  be 
no  such  thing  as  material  consent  in  the  case  of  a  rational  being, 
it  must  be  meutal  consent  or  nothing."  No  practical  harm  can, 
however,  result  from  this  use  of  the  term,  so  long  as  its  exact  sig- 
nification is  understood.  What  is  really  contemplated  in  such 
cases  is  the  physical  expression  of  consent,  because  like  every 
other  state  of  mind,  it  can  be  expressed  only  physically. 

The  term  physical  consent  is,  however,  not  used  always  to 
indicate  this  physical  mode  of  the  expression  of  consent,  but 
often  the  absence  of  those  legal  qualifications  of  consent,  without 
which  it  is  generally  deemed  to  have  no  legal  operation  or  effect, 
and  without  which  it  is  sometimes  said  not  to  exist  at  all,  at  least 
for  the  purpose  of  the  law  with  reference  to  which  its  existence 
may  at  the  time  be  in  question.  It  is  often  even  maintained  that 
a  consent,  which  is  not  operative  in  any  branch  of  the  law,  is,  so 
far  as  that  branch  is  concerned,  no  consent  at  all  ;  and  acting 
on  this  principle,  consent  is  in  some  branches  of  law  defined 
so  as  to  include  all  those  incidents  of  it,  without  which  it  will 
not  have  operation  in  that  branch,  as  if  they  were  its  very 
essentials.  Thus,  in  Story's  Equity  Jurisprudence,  consent  is 
defined  as  "  an  act  of  reason,  accompanied  with  deliberation,  the 
mind  weighing  as  in  a  balance  the  good  or  evil  on  each  side  ".^'' 

The  proposition  can,  however,  be  correct  only  as  an 
elliptical  expression,  and  may  cause  no  harm   so  long  as  its 


(c)     The  consent  is  uo  instigation  of  another  to  the  act  causing  the  injury. 


3  Kess.  Ein-w.,  23. 

»  Reg.  V.  Dec,  15  Cox  C.  C   594,  per 

Palles,  C,B. 

3 
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elliptical  character  is  borne  in  mind.  It  has  practically,  how- 
ever, led  to  considerable  difficulties  by  encouraging  a  confusion 
between  the  absolute  essentials  of  consent,  and  such  qualifica- 
tions thereof  as  are  of  importance  only  for  particular  branches 
of  law. 

Besides,  merely  to  say,  in  any  case,  that  a  consent  is  no 
consent  at  all,  tends  to  aA^oid  or  throw  into  back-ground,  in  all 
cases  of  that  sort,  the  real  question  of  the  adequacy  of  every 
alleged  vitiating  cause  of  consent,  to  divert  attention  and  contro- 
versy from  the  question  of  any  circumstance  being  or  not  being 
sufficient  to  render  consent  inoperative  in  any  case.  Negative 
the  existence  in  any  case  of  consent,  and,  so  far  as  consent  is 
concerned,  there  will  be  no  distinction  in  that  case,  between 
circumstances  which  are  the  essential  constituents  of  consent, 
and  those  the  absence  of  which  only  prevents  consent  from 
re  ceiving  a  certain  effect  which  law  assigns  only  to  a  consent  in 
acertain  branch  of  law  or  Avith  certain  qualifications. 

13.     Consent  is  sometimes  spoken  of  as  apparent.     This   is 

generally    the  case,    when    its    declaration 

Consent  not  to  be     ^qq^,  not  constitute  real  concurrence  of  wills. 

confused  witn  estop-      mi  j.-     i    a'     a  •  i  i 

2  ihe  practical  effect  ni  such  a  case,  however, 

is  the  same,  as  if  there  were  real  consent.  In 
contracts,  for  example,  the  law  often  deems  that  there  is  an 
agreeoient  when  really  there  is  none.  A  party  consenting  to 
an  act  proposed  to  be  done  by  another  is  entitled  to  under- 
stand what  is  ordinarily  conveyed  by  the  mention  of  that  act 
among  that  class  of  people  and  in  similar  circumstances, 
even  if  that  other  person  should  have  meant  something 
else  by  that  act,  so  long  as  he  did  not  indicate  that 
he  meant  something  else.  It  is  thus  a  general  rule,  that  a 
party  can  claim  to  have  a  contract  interpreted  in  the  sense  in 
which  he  believed  it,  at  the  time  of  making  the  contract,  to  be 
understood  by  the  other  party.  This  is,  however,  not  so  much 
on  account  of  anything  in  the  nature  of  consent,  as  on  the  prm- 
ciple  of  estoppel.  Consent  has  thus  been  said  to  be  analogous 
to  estoppel  or  a  species  of  it  ",  and  the  same  principle  will,  to 
some  extent,  apply  to  other  branches  of  law  also. 

As  observed  by  Blackburn,  J.,  m.  Sraith  v.  Hughes'^'^,  "if, 
whatever  a  man's  real  intention  may  be,  he  so  condiicts  himself 
that  a  reasonable  man  would  believe  that  he  was  assenting  to 

11  IBish.  Cr.  Pr.,  70.  |  i''  6  Q.  B.,  607. 
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the  terms  proposed  by  the  other  party,  and  that  other  party 
upon  that  belief  enters  mto  the  contract  with  him,  the  man 
thus  conducting  himself  would  be  equally  bound  as  if  he  had 
intended  to  agree  to  the   other  party's   terms."   Similarly,  in 
Beg.    V.    Hehir  ",    Palles,  C.B.,    said  :    "  I    apprehend    that 
accoi^ding   to   our   law,  as  one's    mental   act,  such  as  consent 
or   intention,    can  be  known  to  another  only  by  his  external 
act,  it  follows   that  where   the   actually  existing  intention,  by 
mistake,  differs  from  the   intention   expressed  by  the  external 
act  which   signifies  it,  the  expressed  intention  must,   in  rela- 
.  tion  to  the  act  of  another,  honestly  induced  by  such  express- 
ed intention,  be  deemed  to  be  the  real  intention.     This  matter 
may  be  tested  by  cases  of  written  contracts,  in  which  the  only 
intention  which  the  law  recognises  is  that  expressed  in  the 
writing.     In  such   a  case,  if  there  be   a   material   mistake   as 
to  the  subject-matter  of  the  contract,    the    law    does  not  say 
that,  by  reason   of  that  mistake,   the  signing  of  that  contract 
as  reduced  from  an  intelligent   act  to    something   from   which 
intelligence  and  consciousness  are  absent,  or  that   thai  act    of 
signing   did  not   carry  legal   consequences  because  the   party 
signing,    did   not,    in    a  sense,  know  the  exact   thing   he  was 
doing,*^  and  did  not  intend  to   do  that   very    thing.     In  such 
a  case  the  remedy,  if  any,  would  be  in  equity  on  the  ground 
of  mistake." 

14,    Consent,  however,  is  never   any   thing   other   than   an 

intellectual    operation  or   condition   of  the 

No  consent  to  an     ^lind.     Besides     concurrence   of    wills,  its 

ledae Thereof     "°^'     chief  essential  constituent  is  a  consciousness 

or  knowledge  of  the  act  consented  to.     It  is 

clear  that  there  can  be  no  consent  to  an  act  without  knowledge 

thereof.     In  the  nature  of  things  what  is  not  known  cannot  be 

consented  to. 

In  Reg.  v.  LocJc^*,  the  charge  was  of  an  indecent  assault  on  a 
boy  of  eight  years  of  age,  and  the  jury  was  instructed  that 
''  knowledge  of  what  is  to  be  done,  or  of  the  nature  of  the  act 
that  is  being,  done,  is  essential  to  a  consent  to  the  act."  The 
case  was  reserved,  however,  and  Kelly,  C.B.,  said  :  *'  Where  a 
child  submits  to  an  act  of  this  kind  in  ignorance,  the  offence 
is  similar  to  that  perpetrated  by  a  man  who  has  connection 
with  a  woman  while  asleep.  If  that  were  not  an  assault,  our 
law  would  be  very  defective."     Quain,  J.,  said  that  "  the  find- 

13  [1895]  2  Q.  B.,  Ir.,  757,  j  i*  12  Oox.  0.  C,  244, 
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ing  of  the  jury  that  the  boys  did  not  know  the  nature  of  the  acts 
done,  clearly  shows  that  they  did  not  consent  to  the  acts  done." 
Similarly,  in  Sulcaroo  v.  The  Empress  ^\  the  evidence  showed 
that  a  person  consented,  "with  great  reluctance,  to  a  surgical 
operation  being  performed  upon  him,  and  that  the  only  informa- 
tion communicated  to  him  was  that  if  he  submitted  to  it  he 
would  be  cured  ;  and  a  Division  Bench  of  the  Calcutta  High 
Court  held  that  a  person  could  hardly  be  said  to  accept  a  risk 
of  which  he  was  not  aware,  and  that  section  88  of  the  Indian 
Penal  Code  could  not  apply,  unless  it  were  shown  that  the 
patient  did  accept  the  risk,  and  that  he  was  aware  of  it. 

So  far  is  the  principle  carried,  that  it  is  held  to  be  no 
defence  that  the  force  ajiplied  was  a  part  of  the  form  of  initiation 
of  a  voluntar}-  society,  which  the  party  assaulted  had  agreed 
to  join,  if  he  did  not  know  beforehand  that  that  was  part  of 
the  ceremony  ^^ 

But  the  knowledge  of  an  act,  though  essential  to  the  con- 
sent to  it,  is  not  identical  with  consent,  and  must  always  be 
kept  distinct  from  it.  The  maxim  is,  Volenti non  Jit  injuria,  not 
scienti.  Knowledge  is  not  consent.  If  one  know  of  a  danger 
or  of  a  wrong,  and  then  willingly  consent  to  it,  he  can  not  be 
heard  to  claim  damages  consequent  upon  this  conduct;  but 
if  he  had  merely  knowledge  without  either  appreciation  of 
risk,  or  opportunity  to  exercise  an  option,  the  maxim  cannot 
be  applied  to  him  ". 

15.     For  consent  to  an  act,  it  is  not  necessary  that  there 
should  be  an  agreement  in  regard  to  every 
Knowledge  of  attri-     circumstance    connected    with    that    act. 
Dutes  of   an  act  how      m  i^-  i  .  i    ,• 

far     necessary      to      ^^^®  parties  may  be   contemplating    many 
consent.  of  Such  circumstances  quite  differently,  and 

still  they  may  be  said  to  consent  to  that 
act.  It  is  generally  said,  that  for  consent  there  ought  also  to 
be  a  knowledge  of  the  important  attributes  of  the  act  con- 
sented to.  Thus  Kessler  says  '^  :  Die  Einwilligung  muss 
gegeben  icerden  mit  dem  Bewusstsein  aller  fiir  das  Interesse  des 
Einivilligenden  wesentlichen  EigenscJiaften  der  iti  Aussicht  genom- 
menen  Handlung.  '*'  This  can  be  correct  only  when  those 
attributes  of  an  act  are  considered  important  which  form  apart 

(d)     The  consent  must  be  given  with  the   consciousness  of  all  the  attributes  of  the  act 
contemplated,  which  are  of  importance  for  the  interest  of  the  onser.ting  person. 


15  I.  L.E,,  XIV  Cal.,  566. 
10  Bell  V.  Hanaley,  3  Jones,  131  ; 
State  V.  Williama,  75  N.  C,  134. 


"  1  Jagg.  Torts,  200. 
IS  Kess.  Bin w.,  105. 
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of  that  act.  They  will  of  course  be  different  not  only  in  differ- 
ent branches  of  law,  but  also  in  relation  to  different  matters. 
The  instances  of  the  application  of  this  rule  given  by  him 
show  that  the  words  icesentlichen  Eigenscliofien  are  not  con- 
strued stTictly  enough  to  allow  an  acceptance  of  the  rule  in  all 
its  generality.  He  thus  says  that  if  A,  anyhow  mistaking  the 
shooting  rifle  of  B  for  a  fowling-piece,  consents  to  B's 
shooting  with  it,  the  consent  will  not  exclude  the  criminality 
of  B  shooting  ^Yith  the  rifle,  and  A  will  not  have  consented  to 
the  shooting  at  the  object.  So  also,  he  adds,  that  the  consent 
to  the  use  of  a  sword  by  an  adversary  has  no  effect,  when  the 
point  of  the  sword  has  been  poisoned.  These  examples  involve, 
however,  a  question  of  the  effect  on  consent  of  mistake,  which 
question  will  be  treated  of  in  sequel. 

The  term  "  consent ''  is  defined  differently  in  different 
branches  of  law,  and  with  reference  to  different  matters.  This 
difference  is.  in  most  cases,  merely  of  words,  and  therefore 
apparent  onl}'.  So  far  as  real,  it  is  due  not  to  a  difference  in  the 
nature  of  the  mental  condition  or  operation  which  constitutes 
consent,  but  to  a  difference  in  those  aspects  of  an  act  ^Yhich 
have  predominant  importance  in  the  several  branches  of  law, 
and  in  relation  to  several  matters,  respectively. 

16.  The  law  of  contracts,  for  instance,  deals  as  much  with 
the  object  to  which  the  act  relates,  as  with 
contraet7  ^^  ^^^  "  the  act  itself.  The  mode  in  which,  and  the 
intention  and  motive  with  which,  the  act 
is  done,  and  thu  consequences  which  it  involves,  except  as 
regards  the  aforesaid  object,  have,  if  any,  only  a  secondary 
importance. 

Consent,  in  the  law  of  contracts,  is  therefore  defined  as paciio 
duorum  pluriumve  in  idem  placitum  consensus.  The  Italian 
jurists  define  it  from  the  promisor's  point  of  view  as  la  volonta 
ssria  e  definitiva  dl  costituirsi  dehitori  verso  altri^''^ ;  from  the 
point  of  the  promisee  as  la  volonta  serici  e  ruoluta  dl  acgiies- 
tare  tin  credito,  ohhligando  altri  verso  noV-^  ^^' ;  and  generally  as 
la  covformita  e  la  partecifazione  delle  due  volonta  ^"'^^ 

The  Indian  Contract  Act  lays  down  that  two  or  more 
pei'sons  ai-e  said  to  consent,  when  they  agree  upon  the  same 
thing  in  the  same  sense.     The  word  "  thing,"  taken  with  the 

(e)     The  will,  serious  and  definite,  of  making  oneself  the  debtor  of  another. 

(/)     The  will,  serious  and  resolute,  of  acquiring  a  credit,  and  obliging  another  towards 

oneself, 
(g)     The  conformity  and  the  participation  of  two  wills. 

le  III  Giorg  Teo.  Obbl.,  134, 132.  j  =">  IV  Giorg.  Tec.  Obbl.,  34. 
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context,  must  be  deemed  to  refer  primarily  to  the  act  iu 
regard  to  whicli  there  is  an  agreement.  It  appears  to  be 
generally  agreed  upon  that  there  must  be  an  agreement  not 
only  as  to  the  nature  of  the  act  ;  but,  if  the  act  refer  to  an 
object,  also  to  the  identity  or  substance  of  that  object.  In 
some  contracts,  the  identity  of  the  parties  is  also  an  essential 
attribute  of  the  act  agreed  upon,  and  there  will  be  no  consent 
to  an  act  independent  of  them. 

17.     In  other  branches  of  law,  however,  the  same  subjective 
and  objective   aspects  of  the  act  consented 

contraotkw'''    '^°'"     ^^  ^^^^    '^°*   *^^  importance   which  they 
have  in  the  law  of  contracts.     In  the  law  of 
torts,  for  example,  it  is  the   consequences  of  the  act,  the  harm 
actually  resulting  from  the  act,  that  have   the  greatest  import- 
ance ;  and  therefore  an  agreement  as  to  the  act  and  its  natural 
and   direct   consequences   may  be  a  consent   apart   from   the 
identity  of  the  object  that  may  be  atfected  by  that  act.     In  the 
law   of  crimes   also,  the   object    of  the  act   is    of  secondary 
importance  ;   the  will,  intention,  and  the   motive  with  which 
the  act  is  done,  sharing   -with  the  consequences  contemplated 
the  importance  that  the  latter  have  in  the  law   of  torts.     The 
personality   of  the   doer  must  also  bear  a  greater  importance 
in  these  laws,  than   in  the  law  of  contracts ;  but   will  not,   in 
all   cases,   be   an  essential  constituent  of  the  act,     A  consent 
given  to  one  person  shall  not,  therefore,  generally  avail  any 
other     jjerson    or   excuse    the    act    if  done   by    any    other. 
Consent  to  be  killed  by  a  person  will  not  place  a  man  beyond 
the  pale  of  the  law  of  murder  so  as  to  be  killed  by  an}-  one 
without  fear  of  the  penalty  of  death,   though  the  idea  of  any 
particular   person   may   not  be   implied   in  case  of  a  patient 
suifering  from  an  acute  pain  asking  for  the  performance  of  an 
operation  that  turns  out  fatal,  or,  in  case  of  a  soldier  lying  on 
a  conquered   field  praying   to   have  an   end  put   to   his  last 
agonies.     In    Germany,     Ortmann   and    Rodenbeck    take    an 
opposite     view,    and  allow   X,  icenn    er    eimcilligt.     vom    Y 
getodtet  zu  loerden,  dadurch  zu  einem  "untauglichen  ohjecW^ fur 
den  Mord  werden ;  so  dass  wenn  Merauf  Z,  ohne  Kentniss  jener 
Einwilliffung,  den  X  todte,  dies  nurein  Mordversuch  am  untaug- 
lichen objecte  sei'-''K    Kessler  shows,  however,  the  mistake  of  that 
view,  and  says:  selbstdas  Todesurtheil  macht  anerkanntermassen 

{K)  When  he  has  consented  to  be  killed  by  Y  to  become  thereby  an  vinsuooessful  object 
for  mnrder,  so  that  if  Z  should  thereupon,  without  knowledge  of  that  consent,  kill  X, 
this  would  oaly  be  an  attempt  at  murder  on  an  unBUoceseftil  object. 
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den  verurtheilten  nur  dem  Scharfrichter  gegeniiber  sur  bestimmten 
Stundezu  einem  untauglichen  Objectefiir  denMord;  unddie  blosse 
Einwilligung  in  die  Todtung  durch  eine  bestimmte  Person  sollte 
eine    derartige  Wirkung  jedem  Beliebigen  gegeniiber  haben  ^^^\ 

Definitions  of  consent  in  the  law  of  torts  and  the  law  of  crime 
may  thus  well  be  different  from  those  in  the  law  of  contracts, 
having  reference  rather  to  the  physical  consequeaces  and  the 
mental  aspect  of  the  act,  respectively,  than  to  the  act  and  the 
object  to  which  the  act  relates. 

18.     It  is  on  account  of  the  necessity  of  the  knowledge  of 

the  act  for  the  consent,   that   sexual  inter- 

A    person     wkle     course  with  a  woman  while  asleep  has  been 

asleep     cannot     eive      i    it,      ,  .,i        ,  ,  ,        mi  t-. 

consent.  held  to  be  Without  her  Consent-     ihus    Ur. 

Wharton,  in  his  work  on  Criminal  Law,  says 
"  that  an  unconscious  submission  during  sleep  is  rape  is 
now  settled."  "■'' 

In  Reg.  v.  Mayers  ^',  Lush,  J.,  observed,  in  the  course  of 
the  argument,  that  "  if  she  was  asleep,  she  was  incapable  of 
consent,  and  therefore  it  would  be  a  rape";  and,  in  summing 
up,  he  laid  down  "that  if  a  man  gets  into  bed  with  a 
woman  while  she  is  asleep,  and  he  knows  she  is  asleep,  and 
he  has  connection  with  her,  or  attempted  to  do  so  while  in 
that  state,  he  is  guilty  of  rape  in  the  one  case  and  of  the 
attempt  in  the  other."  The  same  was  held  in  Reg,  v.  Young"^, 
in  which  she,  on  awaking,  flung  him  oif  ;  and,  though  the 
prisoner  must  have  known  that  she  was  asleep,  there  is  no 
reference  made  to  that  circamstance  in  the  Report.  ^'^^ 

In  Reg.  v.  Loch^^,  Kelly,  C.  B.,  speaking,  by  way  of  argu- 
ment, of  the  case  of  a  connection  with  a  woman  while  asleep, 
said;  "In  such  a  case  consent  is  out  of  the  question,  for  a 
woman  whilst  asleep  is  in  such  a  state  that  she  cannot  consent, 
and  the  act  of  connection  with  her  under  the  circumstances 
is  quite  sufl&cient  to  constitute  an  assault." 

(0  Even  a  sentence  of  death  makes  the  condemned,  as  is  'well  known,  an  unsnocessfnl 
object  for  kiUing  only  for  the  exetJutioner  at  a  certain  hour,  and  should  the  mere  consent 
to  be  killed  by  a  certain  person  have  such  an  effect  for  any  other  person. 

(A)  In  some  of  the  oases  in  which  there  has  been  a  connection,  the  woman  was  said  to  be 
bond  fide  asleep,  and  the  man  committing  the  intercourse  to  have  known  her  to  be  asleep, 
but  it  does  not  appear  that,  in  any  case,  the  decision  turned  on  the  fact  of  liis  knowledge, 
and,  though  non  omnes  dormiunt  quelousos  et  connivents,  of  course  one  cannot  be  said  to 
be  asleep,  unless  she  is  asleep  bond  Hie. 

»i  Kess.  Einw.,  22.  I  »»  12  Cox  0.  C,  311. 

''*I.,622.  I         «*  14CoxC,  C,  m. 

»s  12  Cox  C.  C,  246. 
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The  same  was  held  in  the  United  States  in  Harvey  v.  State-^, 
in  whicli  Hughes,  J.,  in  delivering  the  opinion  of  the  Supreme 
Court  of  Arkansas  approved  of  the  decision  in  Eeg.  v.  Mayers, 
and  said  "we  have  considered  the  cases  o? SulNvant  v.  State^, 
and  Charles  Y.  State^'',  and  cannot  assent  to  the  doctrine  of  the 
latter  cases,  that  if  the  prisoner  designed  to  accomplish  his 
purpose  while  the  woman  was  asleep,  he  was  not  guilty  of 
an  attempt  to  commit  rape."^"®^ 

In  Eeg  v.  Barrow^^,  there  was  an  acquittal,  but  it 
proceeded  on  the  ground  that  it  did  not  appear  that 
the  prosecutrix  was  asleep  or  unconscious  at  the  time 
when  the  connection  took  place.  In  Gom.  v,  Fields^,  it 
was  held  that  a  person,  who  intended  to  have  sexual  inter- 
couse  with  a  woman,  while  she  was  asleep,  would  not  be 
guilty  of  rape  ;  but  the  decision,  in  that  case,  as  well  as  in 
other  similar  cases,'"  turned  on  the  early  theory  as  to  the 
requirement  of  force  to  constitute  rape,  to  which  reference 
will  be  made  later  on. 

In  R.  V.  Sweenie^^,  it  Avas  held  by  the  majority  of  the 
Court,  in  Scotland  that  sexual  intercourse  with  a  woman, 
while  asleep,  was  not  rape.  This  decision  turned,  how- 
ever, on  the  ground  that  force  and  violence  were  necessary 
for  rape,  that  the  physical  force  incidental  to  the  sexual  inter- 
course was  not  sufficient  to  constitute  rape,  and  that, 
though  constructive  force  had  been  considered  sufficient  in 
some  cases,  yet  that  there  was  not  sufficient  authority  for 
holding  that  there  was  constructive  force  in  a  case  where 
the    connection    was   had    with    a    woman    while    asleep/^- 


( B)  In  Lewis  v.  State^ '' ,  a  girl  testified  that  she  ivas  awakened  by  the  pleasure  of  sexual 
enjoyment,  when  she  found  the  accused  having  intercourse  with  her,  that  she  asked  him 
to  go  away,  hut  was  told,  in  reply,  to  keep  stiU,  and  that  she  did  not  consent,  but  that  she 
made  no  outcry  and  no  resistance.  Woodward,  J.,  in  delivering  the  opinion  of  the 
court,  said  ;  "  The  fact  of  the  girl  being  asleep  is  a  circumstance,  but  one  of  very  little 
or  no  momeut,  unless  there  were  some  manifestations  of  dissep.t  when  she  awoke.  It  is 
just  as  consistent  with  willingness  as  with  unwillingness,  and  takes  its  character  from 
the  subsequent  acts."  The  fact  that  there  could  possibly  be  no  state  of  mind  prior  to  the 
act  on  account  of  sleep,  that  could  be  called  consent,  and  that  even  a  subsequent  consent 
after  awakening  when  the  penetration  had  taken  place,  could  have  no  effect,  was  not  con- 
sidered. 

(0)  Lord  ArdmOlan,  who  agreed  with  themajority  of  the  court,  observed:  "If  I  am  right 
in  holding  that  tlie  definition  of  rape  is  not  satisfied,  as  regards  the  element  of  force,  by 


^^a  53  Aik.,  425. 
''o     8  Ark.,  400. 
"  11  Ark.,  390. 
«s  U  Ooi.  C.  C,  191. 


«  3  4  Leigh,  648. 

so  Com.  V.  Bush,  105  Mass.,  370. 

31  8  Cox  CO.,  223. 

3«  30  Ala.,  54. 
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Lord  Ivory  and  Lord  President  Macneill  dissented  ^  from  the 
majority,  holding  that  intercourse  with  a  Avoman  without  her 
consent  was  sufficient  to  constitute  rape,  and  that,  as  no  consent 
could  be  given  by  a  person  asleep,  the  offence  of  rape  had  been 
committed. 

19.     And,  apparently,  the  same  rule  will  apply  when  there 

is  no  sleep,  but  unconsciousness  from  liquor 

No  consent  if  want    or  other  cause.    Thus  in  Queen  v.  Camplin^^, 

of  knowledge  due  to     gexual   connection   with  a   young  woman, 

unconsciousness      on         i  m     •  m  i     j?  •    i.      •     x-         _       1,„1J 

other  account.  while  msensible  from  mtoxication,  was  held 

to  be  rape.  The  intoxication  was  caused 
by  intoxicating  liquors  given  to  her  by  him  ;  and  the  jury 
found  that  they  were  given  not  to  make  her  insensible, 
but  simply  to  excite  her,  though  he  took  advantage  of  the 
insensibility  brought  on  her.  For  the  accused,  it  was  con- 
tended that  he  had  only  oifered  the  liquor,  and  her  drink- 
ing it  was  her  own  voluntary  act.  Tindal,  C.  J.,  pointed 
out,   in   the   course    of  argument,    that  that   would   not   be 

the  mere  bodily  contact,  implied  in  eTery  act  of  connection,  then,  in  the  case  before  us 
there  is  no  amount  of  force,  actual  or  constructive,  and  none  can  enter  into  the  act  charg- 
ed, unless  we  are  prepared  to  introduce  it  by  force  of  a  legal  presumption.  No  such 
presumption  in  the  case  of  a  sleeping  woman  has  yet  been  recognized  by  law.  It  does 
not,  like  the  presumption  in  the  case  of  a  child,  rest  on  the  basis  of  undivided  institutional 
authority,  and  of  uhiform  judicial  recognition.  It  is  a  new  presumption  never  hitherto 
recognized ,  and,  though  it  may  perhaps  not  be  unreasonable,  and  there  may  be  some  affini- 
ties and  analogies  to  support  it,  yet  I  am  not  prepared,  for  the  first  time,  to  establish  it  by 
our  decision.  Without  such  a  presumption  to  introduce  the  element  of  force,  it  appears 
to  me  that  the  act  here  charged  cannot  be  tried  as  rape."  Lord  Deas,  after  referring 
to  the  case  of  children  and  of  idiots  as  exceptional,  said:  "  It  does  not  follow  that  because 
an  exception  is  made  of  cases  in  which  by  law,  or  both  by  law  and  nature,  the  parties 
are  totally  disqualified  from  consenting,  an  exception  shall  equally  be  made  of  the  case 
of  a  woman  who  might  have  consented  if  awake,  although  she  neither  did  nor  could 
consent  being  asleep.  Beyond  the  case  o£  parties  whom  the  law  holds  incapable  of 
consent,  we  have  no  recorded  instance  of  the  element  of  force  being  altogether  omitted 
in  the  indictment."  After  referring  to  the  cases  of  a  woman  being  drugged  into  uncon- 
sciousness, he  went  on  to  say  that  they  involved  "  one  element,  at  least,  which  is  not  here, 
viz  :  the  woman  being  in  a  state  of  disease,  which  it  would  have  been  a  criminal  and 
violent  proceeding  for  the  man  to  have  used  means  to  produce,  and  it  may  be  a  grave 
question  when  it  arises,  whether  taking  advantage  of  _that  state  of  disease  is  not  equi- 
valent to  using  means  to  induce  it.  Here  the  woman  was  not  in  a  state  of  disease  at 
all,  but  in  the  natural  state  of  sleep.  There  is  no  room  for  alleging  either  criminality  or 
violence,  actual  or  constructive,  in  the  production  of  that  state,  or  any  duty  of  assistance 
towards  recovery  connected  with  it,  and  although  the  distinction  may  be  thin  between 
taking  advantage  of  a  state  of  disease  and  taking  advantage  of  the  state  of  natural  sleep, 
it  is  necessary  to  observe  by  what  slight  and  almost  impeiceptihle  steps  in  the  argument 
it  is  proposed  to  lead  us  on  to  hold  that  to  be  rape,  which  has  never  been  held  to  be  rap 
before;  first  drugging  by  the  man,  about  which  I  do  not  say  I  should  much  hesitate;  next, 
accidental  drugging  by  another,  or  by  the  woman  herself  ;  then  the  case  of  a  woman 
found  in  a  faint ;  and,  lastly,  the  case  of  a  woman  under  no  disease,  either  induced  or 
accidental,  but  in  the  natural  state  of  sleep.  Stop  wo  must  at  some  thin  distinction,  or  I 
do  not  know  where  we  are  to  stop  at  all,  in  dispensing  with  the  element  of  force,  either 
actual  or  constructive,  which,  as  a  general  rule,  although  not  without  exceptions,  has  been 
immemorially  deemed  necessary,  in  our  practice  to  the  charge  of  rape.' ' 

38  1  Cox  G.  C.  220. 
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consistent  with  the  finding  as  to  his  having  given  her  liquor 
with  intent  to  excite  her.  Alderson,  B.,  observed  that  it 
might  be  considered  against  the  general  presumable  will  of  a 
woman  that  a  man  should  have  unlawful  connection  with  her. 
Patteson,  J.,  in  delivering  the  judgment  of  the  court,  said : 
"  The  prosecutrix  showed  by  her  words  and  conduct  up  to  the 
very  latest  moment,  at  which  she  had  sense  or  power  to  express 
her  will,  that  it  was  against  her  will  that  such  intercourse  should 
take  place  ;  and  it  was  by  your  illegal  act  alone,  that  of  ad- 
ministering liquor  to  her  to  excite  her  to  consent  to  your 
unlawful  desires,  that  she  was  deprived  of  the  power  of  con- 
tinuing to  express  such  want  of  consent.  Whatever  your 
original  intention  was  in  giving  her  the  liquor,  you  knew  that 
it  was  calculated,  in  its  natural  consequences,  to  make  her 
insensible,  and  you  knew  also  that  it  had  produced  that  effect 
upon  her  at  the  time  you  took  advantage  of  her  insensi- 
bihty."(^^ 

In  Rex.  V.  Charter  ^%  the  carnal  knowledge  of  a  woman 
laboring  under  delirium,  who  was  insensible  to  the  act,  was 
held  to  be  rape.  In  Queen  v.  Ryan  '^,  the  prosecutrix  was  an  idiot 
and  therefore  incapable  of  giving  consent,  and  as  her  habits  were 
said  to  be  of  decencyandpropriety,  the  presumption  was  against 
her  consenting  to  the  act  of  intercourse.  Piatt,  B.,  however, 
in  summing  up,  said :  "  If  she  was  in  a  state  of  uncon- 
sciousness, at  the  time  the  connection  took  place,  whether  it 
was  produced  by  any  act  of  the  prisoner,  or  by  any  act  of  her 
own,  any  one  having  connection  with  her  would  be  guilty  of 
rape.  If  she  was  in  a  state  of  unconsciousness,  the  law 
assumes  that  the  connection  took  place  without  her  consent, 
and  the  prisoner  is  guilty."  Similarly,  May,  C.  J.,  in  Reg. 
V.  Dee  ^',  observed  that  there  was  no  doubt  that  unlawful  con- 
nection with  a  woman  in  a  state  of  unconsciousness  produced 
by  profound  sleep,  stupor  or  otherwise,  if  the  man  knew  that 
the  woman  was  in  such  a  state,  amounted  to  rape. 

(D)  It  appears  from  the  judgment  of  Patteson,  J.,  as  well  as  by  the  contemporaneona 
notes  of  Parke,  P.,  printed  in  a  note  to  1  Den.,  92,  and  of  Alderson,  B.,  as  read  by  him 
in  Queen  v.  Fage  ^  ^  that  the  decision  was  inSuenoed  by  the  fact  that,  before  the  girl 
became  insensible,  the  maa  had  attempted  to  procure  her  consent,  and  had  failed.  But  it 
further  appears  from  those  notes  that  Lord  Denman,  0.  J.,  Parke,  B.,  and  Patteson,  J., 
thought  that  the  violation  of  any  woman  without  her  consent,  while  .she  should  be  in  a 
state  of  insensibility  and  haye  no  power  over  her  will,  by  a  man  knowing,  at  the  time, 
that  she  was  in  that  state,  was  a  rape,  whether  such  state  was  caused  by  him  or  not ;  for 
example,  as  Alderson,  B,,  added,  "  in  the  case  of  a  woman  insensibly  drunk  in  the  streets 
not  made  so  by  the  prisoner." 

3*     2  Cox.  0.  C,  133.  I  3°     2  Cox.  0.  C,  115. 

3  5  13  Shaw's  J.  P.,  746.  |  s'  15  Cox.  C.  C,  579. 
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The  same  has  been  held  in  the  United  States  also.  Thus  in 
Com.  V.  Burke^\  Gray,  J.,  in  delivering  the  opinion  of  the 
court,  said  :  "We  are  unanimously  of  opinion  that  the  crime 
of  a  man's  having  carnal  intercourse  with  a  woman,  without 
her  consent,  while  she  was,  as  he  knew,  wholly  insensible,  so 
as  to  be  incapable  of  consenting,  and  with  such  force  as  was 
necessary  to  accomplish  the  purpose,  was  rape._  If  it  were 
otherwise,  any  woman  in  a  state  of  utter  stupefaction,  whether 
caused  by  drunkenness,  sudden  disease,  the  blow  of  a  third 
person,  or  drugs  which  she  had  been  persuaded  to  take,  even 
by  the  defendant  himself,  would  be  unprotected  from  personal 
dishonor."  <^' 

Dr.  Bishop  says  :  '^  "  It  is  doubtless  sound  legal  doctrine, 
and  is  not  denied,  that,  as  laid  down  by  Lawrence,  J,,  in  the 
Ohio  Case,  *"  where  a  woman  has  chloroform,  for  example, 
given  her  by  a  man  to  bring  about  with  her  a  carnal  inter- 
course, to  which  she  would  not  otherwise  consent,  then,  if  she 
had  the  capacity  to  hear,  feel,  and  remember,  and  a  capacity 
to  speak  and  forcibly  resist,  but  the  inclination  to  do  so  was 
lost,  the  will  overcome  by  the  action  of  chloroform,  either 
operating  upon  the  will  faculty,  or  the  judgment  and  reflective 
faculties  (or  sexual  emotions),  so  that  the  mind  was  thereby 
incapable  of  fairly  comprehending  the  nature  and  conse- 
quences of  sexual  intercourse,  and  the  defendant,  knowing 
these  facts,  had  unlawful  carnal  knowledge  of  her,  forcibly, 
that  would  be  rape.  And  it  would,  in  such  a  case,  be  wholly 
immaterial  whether  the  entire  mind  was  disordered  and 
overthrown,  or  only  such  faculties  thereof  as  are  rendered 
incapable  of  having  just  conceptions,  and  drawing  therefrom 
correct  conclusions  in  relation  to  the  alleged  rape." 

It  is  provided  by  the  New  York  *'  and  California  ^^  Penal 
Codes,  that  sexual  intercourse  with  a  woman  is  rape,  where  she 
is,  at  the  time  of  the  intercourse,  "  unconscious  of  the  nature  of 
the  act,  and  this  is  known  to  the  accused." 

{H)  In  People  v.  Quin,  *3  the  intercourse  with  a  woman  while  intoxicated  was  held 
not  to  be  rape,bnt  there  was  no  evidence  that  the  original  intent  was  to  use  force,  and  the 
decision  proceeded  on  the  wording  of  a  particular  statute.  In  People  v.  Royal,  "  *  a 
person  had  practised  manipulations  upon  a  girl  of  sixteen  years  until  she  was  so  dull  and 
stupid  as  to  be  unconscious  of  the  nature  of  the  act  of  sexual  intercourse,  and  he  was 
held  not  guilty  of  rape. 

33 105  Mass.,  376.  I  *i  N.  T.,  P.  C,  s.  278. 

»=  H  Bish.  Cr.L.,  651.  *'  Oal.  P.  C,  s.  261. 

*°  S.  V.  Green,  Whart,  and  Stil,  Med.  *'  60  Barb.,  128, 

Jut.,  §  459.  |         **  53  Cal.,  62. 


28  KNOWLEDGE  OF  CASUAL  INCIDENTS  OE  ACT.  [S.  20. 

20.     Consent  to  an  act   involves  knowledge,  however,  only 

of  the  act  which  is  consented    to,    and  not 

Consent  to  an  act     necessarily  of  all  its  subjective  and  objec- 

krwJgtof£;t!     tive  aspects.     Thus,  when  consent  is  given 

essential  incidents.        to  an  act  merely  as  such,  it  will  not  import 

the    knowledge    of    the    circumstances    in 

which  the  act  is  to  be  done,  nor  of  any  consequences  which 

it  shall  produce.     Even  entire  unconsciousness  of  these   will 

not  affect  the  existence   or   reality   of  the   consent  given   to 

the   act.     And,  a   fortiori,   consent   to   an   act    will   not   be 

affected  by  the  unconsciousness  or  ignorance  of,  or  a  mistake 

in  regard  to,  any  other  incidents  of  the  act,  as,    e.g.,  of  the 

legal  character  or  competency,  or  the   physical  condition  of 

the  person  doing  the  act,  or  of  the  physical,  legal,  or  moral 

aspect  of  the  consequences  of  the  act. 

Sexual  intercourse  by  a  medical  practitioner  with  a  diseased 
woman  submitting  to  it  under  the  impression  that  she  was 
being  treated  medically,  or  that  the  act  was  a  medical 
operation  that  would  cure  her,  has  often  been  held  to  be 
rape  on  the  ground  of  want  of  consent.  Thus  in  Reg.  v. 
Case  ^^,  the  girl  passively  consented  to  her  being  treated 
medically,  and  the  consent  was  held  not  to  extend  to  the 
sexual  connection  with  her,  which  she  did  not  resist,  because 
she  believed  it  to  be  a  medical  treatment.  Before  commencing 
the  act,  the  accused  had  represented  to  her  that  he  must  try 
further  means  for  her  cure,  and  she  therefore  believed  that  the 
act  was  one  done  for  the  cure.  Wilde,  0.  J.,  said  :  "  She 
made  no  resistance  to  an  act  which  she  supposed  to  be  quite 
different  from  what  it  was,  and  therefore  that  which  was 
done  was  done  without  her  consent."  Piatt,  B.,  said  :  "  The 
girl  consents  to  one  thing,  and  the  defendant  does  another, 
that  other  involving  an  assault."  It  is  submitted,  however, 
that  the  act  was  the  same  whatever  its  moral  character 
or  object,  whether  it  was  one  of  pure  sensual  gratification  or 
of  medical  treatment.  The  identity  and  the  nature  of  the  act 
could  not  be  affected  by  her  ignorance  of  its  moral  aspect  or 
physical  incidents  ;  and  the  real  ground  for  the  conviction  was 
expressed  by  Patteson,  J.,who  said  that  there  was  no  resistance 
to  the  act,  but,  at  the  same  time,  there  was  no  evidence  that  she 
consented,  and,  as  the  conviction  was  only  for  assault,  the  ques- 
tion of  the  act  being  of  force  or  against  her  will  did  not  arise. 

*=  4  Cox  C.  C,  220. 
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In    Queen  v.    Flattery  *'^,     a    female,  nineteen  years  old, 
consented  to  what  the  medical   adviser  called  breaking  the 
nature's  string,  only  understanding  that  it  was  some  surgical 
operation  that  would  do  good  to  her  health.     He  had  connec- 
tion  with    her,  she    making  but  feeble   resistance,  as  she 
believed  that   he   was   merely   treating  her  medically  and 
performing   a    surgical    operation.      It    was    attempted    to 
distinguish  the  case  from  that  oiBeg.  v.  Case,  on  the  ground 
that  there  was  no  finding  in  this  case  as  to  her  not  haying 
knownthenatureof  the  act  done  to  her,  and,  having  regard  to 
her  age,  she  must  have  known  the  nature  of  sexual  connection. 
Kelly,  C.B.,  said,  however,  that  he    was   not  prepared   to  say 
that  "  if  she  did  know  the  nature  of  sexual  intercourse,  it  would 
have  been  any  evidence  of  consent      ...      It  appears  that 
she  submitted  to  wh^t  was  done  under  the   belief  that  the 
prisoner  was   performing  a    surgical   operation  to  cure  her  of 
her   illness."     Similarly^  Mellor,  J.,  said  :  "  The  prosecutrix 
consented  to  be   treated   medically  and   to    have    a   surgical 
operation   performed,  and  to  nothing  else,  and  in-  no  sense 
did  she  consent  to  the  prisoner  having  connection  with  her." 

This  decision  was  followed  in  Pomeroy  v.  State",  the  facts 
of  whitjii  were  quite  similar,  and  in  which  the  accused 
professing  to  be  a  medical  man,  with  a  view  to  effect  a  medical 
cure  of  one  Rebecca,  a  woman  of  twenty-two  years  of  age,  put 
his  hand  under  her  private  clothes  to  examine  her,  and,  on 
her  making  an  objection  to  the  examination,  said  that  she  must 
let  him  examine  her  ;  and,  next  morning,  he  took  her  into 
a  private  room,  and,  while  pretending  to  make  a  further 
;  examination  of  her  person,  succeeded  in  having  sexual 
intercourse  with  her,  and,  though  she  made  no  outcry  at  the 
time,  she  was  crying  after  he  had  gone,  and  complained  to 
her  mother  of  the  "  outrage  "  he  had  committed  upon  her. 
Hawk,  0.  J.,  in  delivering  the  opinion  of  the  Supreme  Court 
of  Indiana,  said:  ''If  the  jury  believed  that  the  appellant, 
as  a  physician,  obtained  possession  and  control  of  Rebecca's 
person  for  the  purpose  of  making  a  further  examination  of  her 
alleged  disease  of  the  womb,  and  not  for  the  purpose  of 
sexual  intercourse,  and  that  she  never,  in  fact,  gave  her 
consent,  through  fraud  or  otherwise,  to  the  sexual  connection, 
then  it  seems  fo  us  that  the  case  falls  fairly  within  the 
doctrine  declared  in  Queen  v.  Flattery." 

*"  13  Cox.  0, 0„  388.  I  *»  94  Ind,,  96. 
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In  Walter  v.  People  *'  also,  it  was  alleged  that  the 
offender  went  on  with  sexual  intercourse  with  a  woman  of 
thirty  years  of  age,  while  professing  to  be  making  a  physical 
examination  of  her  person,  and  she  believed  his  professions. 
He  was  acquitted,  but  only  as  it  was  not  credited  in  the  cir- 
cumstances, that  she  did  not  understand  the  nature  of  the  act 
of  sexual  intercourse. 

The  view  taken  in  these  cases  of  the  act  consented  to 
appears  to  be  based  on  a  wrong  notion  of  the  identity  of  an 
act.  She  did  not  resist  sufficiently,  and  thus  acquiesced  in  a 
certain  act,  which  was  an  act  of  sexual  intercourse  ;  and  the 
identity  oFthe  act  to  Avhich  she  consented,  cannot  be  consider- 
ed altered  because  of  the  fraud  and  mistake  on  account  of 
which  the  consent  was  given.  The  conviction,  in  such  cases, 
may,  however,  be  justified  on  the  ground  referred  to  by 
Kelly,  O.B.,  in  his  decision  in  Queen  v.  Flattery,  "that, 
even  if  she  had  such  knowledge  (of  the  act),  she  might  have 
supposed  that  penetration  was  being  effected  with  the  hand  or 
with  an  instrument,  as  in  such  a  case,  the  act  consented  to 
would,  of  course,  be  different  from  that  done." 

21.     On  the  same  principle,  however,    sexual  intercourse,  by 
a  person  with   a   woman  consenting  to  it 

Knowledge  of  under  the  belief  that  he  is  her  husband, 
character  of  an  act  ^ias  been  held  to  be  without  her  con- 
not  necessary  tor  ,  ,  .  ,  i  ,  i 
consent  to  it.  ^^^^'  °^^  ^^^  ground,  sometimes,  that  her 
consent,  in  such  a  case,  is  to  a  lawful  and 
marital  act  of  duty  and  not  to  an  act  of  adultery.  Thus 
in  Reg.  v.  Dee  *",  it  was  held  that  a  connection  with  a 
person  believing  him  to  be  one's  husband  would  not  be  with 
her  consent,  and  May,  C.  J.,  said  :  "  She  intends  to  consent  to 
a  lawful  and  marital  act,  to  which  it  is  her  duty  to  submit. 
But  did  she  consent  to  an  act  of  adultery  ?  Are  not  the  acts 
themselves  wholly  different  in  their  moral  nature.  The  act  she 
permitted  cannot  properly  be  regarded  as  the  real  act  which  took 
place."  Palles,  C.B„  after  observing,  that  "  excluding  cases 
in  which  the  doctrine  of  estoppel  applies,  an  act  done  under  the 
hond-fide  belief  that  it  is  another  act  different  in  its  essence  is 
not  in  law  the  act  of  the  party,"  -said  :  "The  person,  by  whom  the 
act  was  to  be  performed,  was  part  of  its  essence.  The  consent 
of  the  intellect,  the  only  consent  known  to  the  law,  was  to  the 


*8  50  Barb.,  144,  |  *»  15  Cox.  0.  C,  B79, 
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act  of  the  husband  only,  and  of  this  the  prisoner  was  aware. 
What  the  woman  consented  to  was  not  adultery  but  marital 
intercourse.  The  act  consented  to  was  not  a  crime  in  law  ;  it 
would  not  subject  her  to  a  divorce.  ...  I  cannot  entertain 
any  doubt  that  the  violation  by  a  stranger  of  the  person  of  a 
married  woman  is,  in  the  view  of  that  law,  as  it  is  in  morality, 
an  act  different  in  nature  from  the  lawful  act  of  the  husband." 
Similarly,  Lawson,  J.,  said:  " If  she  consents  to  her  husband 
having  connection  Avith  her,  and  the  act  is  done,  not  by  her 
husband,  but  by  another  man  personating  the  husband,  there  is 
no  consent  to  the  prisoner  having  connection  with  her."  This 
might  be  correct,  if,  after  giving  the  consent,  she  fell  asleep 
or  became  insensible,  and  thus  could  not  give  consent  to  the 
act  of  the  person  personating  the  husband  ;  but  if  she  was 
conscious  at  the  time  of  the  act,  and  consented  to  the  act 
under  the  impression  that  the  person  doing  the  act  was 
her  husband,  she  must  be  deemed,  notwithstanding  her 
wrong  belief,  to  have  consented  to  the  act.  Taken,  how- 
ever, with  the  facts  with  reference  to  which  the  statement 
was  made,  it  was  not  correct. 

And  apart  from  the  correctness  of  the  final  decision   in  the 
case,  it  appears  that  the  particular  statements  made  by  the  other 
Judges  also  as  to  the  non-identity  of  the  act  consented  to  with 
the  act  done  are  not  tenable.     The   statement  by  May,  C.  J., 
was  even  independent  of  the  physical  identity  of  the  person  who 
had  the  intercourse,  and  will  be  equally  applicable  if  the  inter- 
course was  had    by  a  person  who    had  gone  through  a  mock 
ceremony  of  marriage  with  her,  and  was,  merely  by  a  mistake 
of  law,  believed  to  be  her  husband.      Even  in  such  a  case  the 
act  will  be  one  which  she  believed  to  be  an  act  of  duty,   yet 
the  correctness   of  the  proposition    as   to   the  non-identity  of 
the  act,  will  hardly  be  maintained  by   any   one  and  the  act 
will  really   be  an  act  of  adultery.     The  consent,  in  such  case, 
is  to  an  act  by  a  certain  person,  and  the  mere  circumstance  that 
it  was   given   under  a  wrong  belief,  that   that   person  stood 
in  a  certain  legal  relation  to  her  in  which  he  did  not  stand, 
or  that  the  act  was  legal  when   it  was  not  legal,  cannot  affect 
the  identity  of  the  acts  or  the  existence  of  the  consent  given  to 
it.     As   to   the  statement  by   Palles,   C.  B.,   it   may   also  be 
observed  that  the  consent  was  not   to  an  act  of  the  husband, 
but  to  the  act  of  the  person  who  had  the  intercourse,  though 
it  was  given  under  the  mistaken  belief  that  that  person  washer 
husband,  and  the  mistake  was  caused  by  that  person  himself. 


32  ABILITY  TO  DNDERSTAND  ACT  CONSENTED  TO.  [S.  22. 

22.  There  can  be  no  real  consent,  however,  when  the  mind 
No  consent  where  ^®  incapable  of  the  operation  that  constitutes 
mind  incapable  of  consent,  or  of  the  knowledge  which  is 
operation  required  for  essential  to  consent.  This  is  the  case  in 
consent  or  of  know-  regard  to  persons  who  are  very  young  or 
of  unsound  mind.  It  is  on  this  same  prin- 
ciple that,  in  the  case  of  a  female  child,  and  also  in  some 
cases  of  insanity  or  imbecility  of  all  females,  the  English  law 
usually  holds  them  to  have  no  will  in  the  matter  of  sexual 
connection  with  them,  and  the  act  of  intercourse,  though  not 
actually  forcible,  is  treated  as  such  in  the  estimation  of  law  =". 

Consent  to  different  acts  imports  a  knowledge  of  different 
matters  of  different  degrees  of  complexity,  and  a  person  may 
be  quite  competent  to  know  or  understand  one  act,  while  he  is 
utterly  unable  to  grasp  another.  It  is  thus  impossible  to  lay 
down  any  fixed  standard  of  intelligence,  as  applicable  to  all 
acts  and  to  all  cases  ;  and  the  only  rule  that  can  practically 
be  laid  down  is  that  for  a  man  to  give  real  consent,  it  is  neces- 
sary that  he  should  be  able  to  knof\r  and  understand  the  act 
consented  to.  For  free  and  intelligent  consent,  and  specially 
for  such  consent  as  may  be  operative  in  criminal  law,  a 
superior  standard  of  intelligence  is  generally  required ;  and 
an  ability  to  undsrstand  the  nature  and  consequences  of  the 
act  consented  to  also  considered  necessary.  It  appears,  how- 
ever, that  for  real  consent  as  such,  anything  further  than  an 
ability  to  understand  the  act  is  not  necessary.  In  Comm.  v. 
Roos7ielP\  the  Supreme  Court  of  Massachusetts  attempted 
to  justify  the  immateriality  of  the  consent  of  a  young  girl 
below  ten  years  of  age.  Allen,  J.,  in  delivering  the  opinion 
of  the  court,  observed  that,  "  although  she  gives  a  formal 
and  apparent  consent,  yet,  in  law,  as  in  reality,  she  gives 
none,  because  she  does  not  and  cannot  take  in  the  meaning 
of  what  is  done." 


"s"  E.  V,  Sweenie,  8  Cox.  C.  0.,  224,        I  "143  Mass.,  32. 

per  Lord  ArdmiUon. 
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CHAPTEIl  III. 

Consent  IS  indkphndent  of  its  qualific.vtions, 

23.     That  consent  as  such  is  independent  of  all   considera- 
tions relating  to  the  capacity  of  the  per- 
Existence  of  consent     gon  giving  the  consents,   and  to  the  cir- 
iiidependentof  subiective  i.  •  i  x     r        1  ■   i 

and  objective  cons'dera-     cumstances  in,  and  on  account  of,   which 
tions,  it  has  been  given  appears  to  be  admitted 

by  most  jurists.  These  considerations 
may  affert  the  validity  of  the  consent,  but  not  its  existence  ; 
and  the  distinction  between  these  two  conditions  is  recognized 
in  almost  every  system  of  jurisprudence.  Bentham,  in  his 
work  on  Morals  and  Legislation,^  says  that  the  alarm  created, 
and  the  unpleasantness  caused  are  quite  ditferent  when  there 
is  no  consent,  and  when  there  is  consent  ;  but  the  consent  is 
not  a  fair  or  a  free  one,  having  been  obtained  by  fraud  or 
force  respectively. 

The  difference  between  the  existence  and  the  non-existence 
of  consent  is  pithily  put  by  him  when  he  says  :  "The  pleasure 
of  the  sexual  appetite,  if  reaped  at  all,  must  have  been  reaped 
either  against  the  consent  of  the  party,  or  with  consent.  If 
with  consent,  the'  consent  must  have  been  obtaineii  either 
freely  and  fairly  both,  or  freely  but  not  fairly,  or  else  not  even 
freely,  in  wliich  case  the  fairness  is  out  of  the  question.  If  the 
consent  be  altogether  wanting,  the  offence  is  called  rape  ;  if 
not  fairly  obtained,  seduction  simply  ;  if  not  freely,  it  may  be 
called  forcible  seduction." 

2i.     In     the    law   of  contracts       it    is    quite     wrong,     as 
Savigny^  has  shown,  to  say  that  a  consent 

In  contracts  eons.nt     determined  by  mistake,  coercion  or  fraud, 
not  free  or  fair,  ma-  be      .  •',        ^  ,   ,1     ,   •  j_  /•  • 

consent.  -^^    ^^   consent.     Consent  that  is  not  tau* 

or  free,  is  not  the  less  a  consent  on  that 
ground  Its  effect  on  a  contract  in  those  two  cases  is 
essentially  different.  Thus  while  the  absence  of  consent 
prevents  the  formation  of  a  contract,  the  absence  of  a  free 
and  fair  consent  makes  it,  as  will  appear  later  on,  only 
voidable.  Thus  it  is  said,  "  where  the  consent  of  one  party 
to  a  contract  is  obtained  by  the  other  under  such  circumstances 

'  r.  253.  J  2  syg^  sg_  in^  ii5_ 
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that  the  consent  is  not  free,  the  contract  is  voidable  at  the 
option  of  the  party  coerced.  If,  however,  there  was  no 
couseut  whatever,  as  if  tlie  party's  hand  was  forcibly  guided 
to  sign  his  name,  or,  perhaps,  if  he  was  so  prostrated  by  fear 
as  not  to  know  what  he  was  doing,  tlie  contract  is  absolutely 
null  and  void."  ^ 

Etsi  coactus  vohdt,  attamen  tiohnl,  is  a  general  maxim  of 
the  Roman  law.  Giorgio  Giorgi,  in  his  work  on  the  Theory 
of  Obligations,  says* :  //  consenso  estorto  dalla  violema  e  pu7' 
tutlainu  consenso  .  .  .  per  cui  anche  nel  contrallo  concluso 
ncW  itnminema  del  pericola,  e  sollo  il  cost  ring  imento  diiin  grave 
male,  vi  e  sempre  concorso  di  volontA.  Vi  c  concorso  di  voloutd, 
jierche  auche  it  coatto  vuolle,  e  con  eserclzio  lihero  del  sua  arln- 
trio  si  detertnina  a  preferire  al  male  minacciato  la  conclusione 
dil  contralto  ....  gli  jtmaneva  la  possihilitd  di  scetla 
fra  il  male  minacciato  e  la  conclusione  del  contralio.'-''^  Una 
violenza,  die  costringa  il  paziente  a  concltidere  suo  malgrado  uu 
contrallo.  pub  derivare  tanto  da  una  forza  fisica,  la  quale  ren- 
dendo  la  vittima  strumenio  mecanico  dell'altrui  volontd  qlifaccin 
sottoscricere  materiahne.nl e  it  contratto,  quanto  da  una  forza 
vtorale,  eke  col  mezzo  di  qualche  grave  minaccia  indura  il  pazi- 
en/e  a  cunsentire.  Nel  prima  caso  il  confraente  agisce  invito, 
e  come  corpo  pii  ramente  Jisico,  die  obbedisce  neccssariainente 
all'iinpidso  di  an  corpo  piu  forte.  JSel  secondo  caso  agisce  coatto, 
vale  a  dire  con  un  certo  concorso  della  intetlicjenza  e  delta  volonla  ; 
ma,  toraiamo  a  ripeterlo,  con  volontd.  menoinata  nella  liberta  di 
elfzione.  I nfatli  nella  violenza  fisica  nullo  e  il  concorso  della 
volontd,  e  manca  ogni  principio  di  consenso. '■''^ 

So    also    Emile  Acollas,    in  his  work  on  Contracts,  says*  : 
Xe  consentemenf,  qui  est  U7t  acte  de  la    volonte,  est  expose  comme 

(a)  Consent  extorted  by  violence  is  still  conseiit,  on  account  of  which  there  is 
an  agreement  of  wills  even  when  the  contract  has  been  eonolurled  in  imminent  peril, 
and  under  the  constraint  of  a  serious  evil.  There  is  an  agreement  oE  wills,  because  even 
the  coerced  person  wishes,  and  with  the  free  exercise  of  his  judgment,  determines  to 
prefer  the  concludini;  of  the  contract  to  the  evil  threatened.  There  remained  to  him 
the  choice  between  the  evil  threatened  and  the  concluding  of  the  contract. 

(&)  A  violence  which  constrains  the  person  coerced  to  conclude  a  contract  in  spite 
of  himself,  can  arise  just  as  much  from  a  physical  force,  which,  rendering  the  victim  a 
mechanical  instrument  of  another's  will,  should  make  him  physically  subscribe  the 
contract,  as  from  a,  moral  force,  which  by  means  of  some  grave  threat  induces  him  to 
consent.  lu  the  first  case,  the  contracting  party  acts  against  his  will,  and  as  a  purely 
physical  body  which  must  necess  irily  obey  the  impulse  of  a  stronger  body.  In  the 
second  case,  the  coe  ced  person  acts,  that  is  to  say,  with  a  certain  concourse  of  intelli- 
gence and  will,  but  let  us  repeat  with  a  will  diminished  in  its  liberty  of  choice.  In  fact 
in  physical  violence;  there  is  no  agreement  of  wills,  and  all  prinoiple  of  consent  id 
wanting. 


:;8  Encyc.  L.,  lid.  I       '   IV.  b'J.  I       «  r,  20. 
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la  volonte  a  subir  des  atteintes  plus  ou  moins  graves,  et  Von 
conqoit  fort  Men,  de  prime  abord,  qu'il  y  ait  telles  atteintes 
propres  a /aire  considerer  le  consentement  comme  n'ayant  pas 
existe,  telles  autres  propres  a  le  /aire  considerer  comme 
simplement  diminue. 

25.  It  is    recognized,   however,   as  a   general  rule,   that 

mutual  consent   of  the   parties   to  a   con- 
Consent     reqxured     ^ract,  which  is  essential  to  every  agreement, 

to   be   free    and   lair  '    ,        j,  in-  mi      •    i  i.       r 

for  valid  contracts.  ^^^f^  ^^  ^^^  andfau'.  The  element  of 
obligation  underlying  a  contract  springs 
primarily  from  this  mutual  consent,  and  where  that  consent 
is  constrained  and  involuntary,  or  misled  and  unintelligent, 
the  parties  will  not  be  held  obligated  or  bound  by  it.  There 
will  thus  be  no  valid  and  binding  contract,  where  the  consent 
of  the  parties  to  it  is  caused  by  coercion  or  error,  or  any 
particular  form  of  them. 

The  French  Civil  Code  says  :  II  n^y  a  point  de  consentement 
valable,  si  le  consentement  rCa  ete  donne  que  par  erreur,  ou  s'il 
a  ete  extorque  par  violence  ou  surpris  par  dol.^  The  Italian 
Civil  Code  similarly  says :  II  consenso  non  e  valido,  se  fii  dato 
per  errore,  estorto  con  violenza  o  carpito  con  dole. '  ^°^ 

The  Indian  Contract  Act  expressly  provides  that  an  agree- 
ment IS  a  contract,  only  if  made  by  the  free  consent  of  parties 
competent  to  contract  ^ ;  and  consent  is  said  to  be  not  free 
when  it  is  given  on  account  of  the  existence  of  coercion, 
undue  influence,  fraud,  misrepresentation,  or  mistake,  as 
defined  in  that  Act.  ® 

26.  The  term  coercion  is  used  in  a  comprehensive  sense. 

It  is  thus,  in  the   Indian   Contract  Act ", 
Coercion  as  affect,     defined  as  "the   committing,   or  threaten- 
ing freedom   of   con-      .  .  i    j?    i,'  i  j       •  i.       ^i 
gent.                           iiig  to  commit  any  act  forbidden  ^by   the 

Indian  Penal  Code,  or  the  unlawful  detain- 
ing or  threatening  to  detain  any  property  to  the  prejudice  of 
any  person  whatever,  with  the  intention  of  causing  any  person 
to  enter  into  an  agreement."  It  thus  includes  both  the  vis  and 
the  metus  of  the  Roman  Law  ;   the   former   being   majoris   rei 

(c)  Consent  is  not  valid,  if  it  was  given  on  account  of  error,  extorted  by  violeace  oi' 
grasped  by  fraud. 

»  S.  U09.  I  "  S.  10,  Act  IX  of  1872. 

'  S.  1108.  I  »  S.  14,  Act  IX  of  1872. 

10  S.  15,  Act  IX  of  1872. 
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impetus,  qui  repelli  non  potest ;  and  metus  the  opinio  unpenden- 
tis  mali  quod  intolerabile  esse  videatur ;  and  as  observed  by 
Ulpian  nothing  is  so  contrary  to  consent  as  vis  or  metum. 

The  term  is  used  in  a  similar  broad  sense  in  the  continental 
systems  of  law.  Thus,  in  the  French  law,  coercion  is  designated 
violence,  and  the  French  Civil  Code  lays  down,  that  there  is 
violence  when  it  is  such  as  to  make  impression  over  a  j^ersonne 
raisonable  et  qtlelle  peut  lui  inspirer  la  crainte  d'ea^poser  sa 
per  Sonne  ou  sa  fortune  a  un  mal  considerable  et  present  ".  Nor 
is  the  term  restricted  to  violence  against  the  person  who  has 
contracted  the  obligation,  but  extends  also  to  cases  in  which  it 
has  been  exercised  surson  epoux  ou  sur  son  epouse,  sur  ses  des- 
cendants ou  ses  ascendants.  The  Belgic  Civil  Code  has  enacted 
the  same.  The  rule  of  the  Italian  Civil  Code  is  the  same,  except 
that  it  requires  the  fear  to  be  reasonable,  and  does  not  require 
the  evil  threatened  to  be  a  present  one  ^^.  In  the  Spanish  Civil 
Code  ",  the  expression  violence  is  restricted  to  the  use  of 
irresistible  force  ;  but  intimidation  is  said  to  be  a  cause  of  the 
vitiation  of  consent,  and  to  exist  when  it  inspires  in  one 
of  the  contracting  parties  a  reasonable  and  well  grounded  fear 
of  suiFering  an  imminent  and  grave  evil  to  his  person  or  goods 
or  to  the  person  or  goods  of  his  (or  her)  spouse,  descendants 
or  ascendants. 

27.     In  the  English  law,  coercion  is  generally  designated  as 
duress,  and  has  still  a  rather  limited  signifi- 

General    significa-     cation.  It  had  a  very  restricted  signification 
tion  or  duress  in  Jiug-      .      ,i      -o      t  t    ^         •'      j.  •  x  j        •    •      n 
lish  Law.  ^^  ^'^^  rjnghsh  law,  restricted  originally,  as 

in  the  Roman  Law  ^-^^  to  injuries  to  life  and 
limb.  Coke  said  that  a  man  could  not  avoid  his  act  on  the 
ground  that  it  was  procured  by  the  fear  of  battery,  burning  his 
house,  taking  away  or  destroying  his  goods,  or  the  like;  for  there 
he  may  have  satisfaction  by  the  recovery  of  damages  ".  Actual 
violence  does  not  appear  to  have  long  been  held  to  be  exclusive- 
ly necessary,  menace  having  been  a  distinctly  recognised  species 
of  duress  even  in  Coke's  time.  Moral  compulsion,  such  as  that 
produced  by  threats  to  take  life  or  to  inflict  great  bodily  harm, 
as  well  as  that  produced  by  imprisonment,  was  regarded  as  suffi- 
cient, in  law,  to  destroy  free  agency,  without  which  there  can  be 

(^1)  Thus  Diocletian  had  ordered  :  Jfec  tamen  ijuUibit  metus  ad  rescindeiida  ea  quce 
consensu  terminata  sunt,  suffcit.  sed  talem  metum,  prolinri  o;poHet,  ({ni  salatis perimlumvel 
corporis  cruciatum  continaM. 

11  S.  1112.  I  "  S.  1267. 

13  S.  1112.  1*  2  Inst.  483. 


S.  27.]  DURESS  IN  THE  UNITED  STATES  37 

no  free  consent.  Such  threats  formed,  in  fact,  a  special  sort  of 
duress,  usually  designated  as  per  minas.  As  to  the  fear  of  impri- 
sonment, Coke  said  that  it  "vvas  enough  to  constitute  duress,  and 
this  has  been  understood  ever  since  to  have  been  the  rule'^ 
Nor  need  the  threats,  to  constitute  duress  be  to  the  party 
himself.  Duress  per  minas  included  threats  to  one's  near 
relations  also.  Persona  conjuncta  aeqvi  paratur  interesse 
propria.  Commenting  on  the  maxim,  Bacon  says  :  "so  if  a 
man  menace  me,  that  he  will  imprison  or  hurt  in  body  my 
father  or  my  child,  except  I  make  unto  him  an  obligation,  I 
shall  avoid  this  duress,  as  well  as  if  the  duress  had  been  to 
mine  own  person." 

In  the  United  States,  a  more  liberal  rule  is  recognized  in 
regard  to  the  nature  of  the  injury  caused  or  threatened.  It  is 
generally  held  that  contracts  procured  by  threats  of  battery  to 
the  person,  or  of  the  destruction  of  property  may  be  avoided  on 
the  ground  of  duress.  Thus  in  Love  v.  State,^^  a  threat  of 
causing  hurt  was  held  to  constitute  duress  sufficient  to  prevent 
consent  being  free.  The  leading  decision  appears  to  be 
that  of  Fosliay  v.  Ferguson^'',  in  which  Bronson,  J.,  in  delivering 
the  opinion  of  the  Supreme  Court  of  New  York,  entertained 
"  no  doubt  that  a  contract  procured  by  threats  and  the  fear  of 
battery,  or  the  destruction  of  property,  may  be  avoided  on 
the  ground  of  duress,"  and  said  •'  there  is  nothing  but  the 
form  of  a  contract  in  such  a  case,  without  the  substance.  It 
wants  the  voluntary  assent  of  the  party  to  be  bound  by  it." 

It  was  further  contended  in  that  case,  that  there  must  be  a 
threat  of  life  or  limb,  or  of  mayhem,  and  that  a  man  could  not 
avoid  his  contract  on  the  ground  that  it  Avas  procured  through 
the  fear  of  illegal  imprisonment  ;  but  the  contention  w^as 
overruled  on  the  authority  mainly  of  Coke,  and  Bronson,  J., 
said  :  ''If  the  defendaat  arrested  the  plaintiff  under  pretense 
that  he  had  a  warrant,  when  in  fact  he  had  none,  or  if  he 
arrested  the  plaintiff  under  a  warrant  issued  by  a  justice  of  the 
peace  in  the  county  of  H.,  which  had  not  been  indorsed  in  S., 
the  imprisonment  was,  in  either  case,  unlawful ;  and  a  contract 
procured  by  such  means  cannot  be  supported.  It  wants  the 
essential  ingredient  of  the  free  assent  of  the  contracting  party. 
No  rights  can  be  acquired  by  such  an  act  of  violence.  All  the 
books  agree  that  a   man   may   avoid   his   deed   for   duress   of 

1-  2  Inst,,  483  ;  Co  Litt.,  2,')36.  |  1078  Ga.,  66. 

"  5  Hill.,  156. 
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imprisonment.     Some  of  the  cases  hold  that  the  deed  may  be 
avoided,  although  the  imprisonment  was  under  legal  process." 

Even  threats  by  a  husband  of  abandonment  or  separation 
of  his  wife  have  been  held  to  constitute  duress  to  her, 
and  to  invalidate  a  contract  executed  by  her  on  account  of 
them.  Thus  in  Tapley  v.  Tapley^^,  the  Court  said:  "  Looking 
at  the  reason  of  things,  if,  as  is  well  settled,  a  threat  ot' 
injury  to  goods  and  other  property,  a  threat  of  a  battery  or 
of  illegal  imprisonment,  are  held  sufficient  to  constitute 
duress  and  to  avoid  a  contract,  on  the  ground  that  they  take 
away  freedom  of  action,  and  are  calculated  to  overcome 
the  mind  of  a  person  of  ordinary  firmness,  when  believed 
in,  it  would  seem  too  clear  for  argument  that  equal  effect 
ought  to  be  given  to  a  threat  by  a  husband  to  abandon  his  wife 
and  turn  her  out  upon  the  world  to  shift  for  herself  in  the 
anomalous  condition  of  a  wife  without  a  husband.  If  the  degree 
of  injury  apprehended,  and  its  almost  remediless  nature, 
are  to  be  taken  into  account  (and  not  to  do  so  would  be 
irrational),  then  certainly  in  these  respects  the  abandonment 
of  a  wife  by  her  husband  is  far  in  excess  of  a  battery  to  the 
person  or  a  trespass  upon  the  goods,  and  stands  upon 
stronger  ground."  This  decision  was  cited  with  approval  in 
Kokourzch  V.  Marak^^,  and  the  same  was  held  in  Line  v. 
Blizzard^.  Threats  by  the  husband  to  burn  down  the  house 
and  carry  away  the  children  have  also  been  held  to  constitute 
duress  and  to  avoid  a  conveyance  made  by  the  wife  under  their 
effect.^^  A  threat  of  suicide  by  a  husband  has  been  held,  how- 
ever, by  the  Supreme  Court  of  Vroom  not  to  constitute  duress^^ 
The  only  ground  mentioned  in  support  of  this  view  was  that 
such  a  rule  would  lead  to  an  instability  in  a  class  of  contracts 
which  would  be  vicious,  and  that  there  was  no  trace  of  the 
doctrine  that  the  threat  of  a  husband  against  himself  would 
avoid  the  contract  of  his  wife  or  conversely ;  Reed,  J.,  observ- 
ing, "  I  am  unable  to  perceive  that  any  duress,  in  the  sense  in 
which  the  law  has  heretofore  regarded  it,  exists  in  this  case 
either  to  the  husband  or  through  him  to  the  wife."  This  deci- 
sion was  affirmed  by  the  majority  of  the  Court  of  Errors  and 
Appeals^^,  the  Chancellor  observing  in  the  opinion  that  "  ob- 
viously in  view  of  the  facility  of  making  a  defence  on  that 
ground,  the  difficulty  of  meeting  it,  and  the  temptation  to 
fraudulent   disposition   it   would   hold    out   to    allow  it,    it 

13  10  Minu.,  448.  |      is  54  Tex.,  201.  |      2°  70  Ind.,  23.  ' 

2  1  Wiley  V.  Prinoe,  21  Tex.,  641  ;  Central  Bauk  r.  Copeland,  IS  Md.  319. 
2»  Wright  V.  Eemingtou,  12  Vroom,  48.    |      '^  14  Vroom,  451. 
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would  be  against  public  policy  to  extend  the  defence  to 
that  kind  of  pressure."  Apart  from  policy,  and  in  regard  to 
the  actual  interference  with  the  freedom  of  will,  the  threat  of 
the  husband  to  kill  himself,  and  the  threat  to  abandon  the 
wife  seem  about  equivalent.  The  effect  of  the  former  will 
practically  be  even  greater  in  a  country  like  India,  where 
widow  marriages  are,  though  allowed,  not  customary. 

28.     In  England,  it  is  also  generally  said  that  duress  means 
.     ff  tliat  degree  of  constraint  or  danger,  either 

quireHo  InstUu'e"  actually  inflicted  or  threatened  and  impend- 
coercion.  ing,    which    is    sufficient,   in    severity    or 

apprehension,  to  overcome  the  mind  and  will  of  a  person  of 
ordinary  firmness^*.  Blackstone  said  that  the  threats,  to  pro- 
duce such  an  effect,  must  be  of  such  a  character  as  to  induce  a 
well-grounded  fear  in  the  mind  of  a  firm  and  courageous  man 
of  the  loss  of  life  or  limb. 

Tn  regard  to  the  requirement  of  ordinary  firmness  and  pru- 
dence, the  Roman  Law  was  still  stricter,  as  it  required  it  to  be 
such  as  to  be  able  to  make  an  impression  upon  a  man  of  courage. 
Gaius,  for  instance,  laid  down  that  metum  autem  non  vani 
hominis,  sed  qui  merito  et  in  homine  constantissimo  cadat.  This 
rule  has,  however,  not  been  generally  approved.  Pothier  con- 
demned it  as  "  too  rigid  and  not  to  be  literally  followed,"  add- 
ing that  "  upon  this  subject,  regard  should  be  had  to  the  age, 
sex,  and  condition  of  the  parties;  and  a  fear  which  would 
not  be  deemed  sufficient  to  have  influenced  the  mind  of  a  man 
ill  the  prime  of  life  and  of  military  character,  might  be  judged 
sufficient  in  respect  of  a  woman  or  a  man  in  the  decline  of  life."^* 

In  the  United  States,  the  question  of  the  extent  of  fear  has 
to  be  determined,  in  the  main,  with  reference  to  the  peculiar 
condition  of  the  person  affected  by  it.  Thus  Clark  says  that 
the  reference  to  a  person  of  ordinary  firmness  in  this  connec- 
tion is  incorrect,  and  there  is  probably  no  actual  decision  to 
sustain  it^'.  ♦'  The  law  of  contracts,"  says  Bishop  in  his  work 
on  contracts^^  "considers  the  quality  of  the  contracting  mind, 
and  therefore  holds  the  apparent,  yet  unreal  consent  of  a  subject 
or  timid  person,  or  person  of  inferior  intellect,  as  invalid,  as  that 
of  the  strongest  and  most  independent  understanding,  though 
the  latter  would  not  have  been  enthralled  where  the  former  was." 

In  Parmentier  v.  Pater^^,  the  Supreme  Court  of  Oregon  said  : 


2*  Chitty  Cont.,  217;    2  Greenl.  Ev., 

283  ;  Mark.  Jnris.,  369. 
^*  I  ETans  Poth.  Obi.,  18. 


2  8  Clark  Cont.,  367. 

^■i  S.  719. 

»  s  13  Or.,  121. 
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"Persons  of  a  weak  or  cowardly  nature  are  the  very  ones  that 
need  protection.  The  courageous  can  usually  protect  them- 
selves. Capricious  and  timid  persons  are  generally  the  ones 
that  are  influenced  by  threats,  and  it  would  be  great  injustice 
to  permit  them  to  be  robbed  by  tlie  unscrupulous,  because 
they  are  so  unfortunately  constituted."  It  is  quite  a  general 
rule,  that  where  a  party  seeks  to  be  relieved  from  the  obli- 
gation of  a  contract  on  the  ground  of  duress  per  masin,  regard 
vvill  be  had  to  age,  sex,  and  condition  of  life  ;  and  if  the  threats 
employed  were  such  as  were  calculated  to  deprive  one  indivi- 
duallv  of  his  freedom  of  will,  he  would  be  relieved  from  liabi- 
lity,  even  though  they  were  not  of  such  a  character  as  would 
produce  alike  effect  on  a  firm  and  courageous  man. "^°  In  the  case 
cited,  Gordon,  J.,  giving  the  opinion  of  the  Supreme  Court  of 
Pennsylvania,  said  :  "  We  are  free  to  admit,  that  by  a  man  of 
ordinary  courage  this  fuss  and  fume  of  Jordan  might  have  been 
regarded  as  a  mere  farce,  and  would  probably  have  been  produc- 
tive of  a  consequence  no  more  serious  than  a  summary  and  un- 
ceremonious ejectment  of  the  intruder  from  the  premises.  But 
to  this  old  lady,  helpless  as  she  was,  and  unprepared  either  toen- 
counter  or  deal  with  such  sham  heroics,  the  matter  was  alto- 
gether different,  and  the  jury  were  justified  in  believing  that 
she  was  much  frightened,  and  that  her  will  was  so  controlled 
thereby  that  the  obligation  which  she  signed  was  not  her  free 
and  voluntary  act.  We  are  aware  that  neither  under  the  rule 
of  the  civil  nor  common  law,  as  formerly  expressed,  would 
there  be  sufficient  to  release  Mrs.  Elliott  from  her  contract. 
But  fortunately  for  the  weak  and  timid,  courts  are  no 
longer  governed  by  this  harsh  and  inequitable  doctrine, 
which  seems  to  have  considered  only  a  very  vigorous  and 
athletic  manhood,  overlooking  entirely  women  and  men  of 
weak  nerves.  Pothier  regards  this  rule  as  too  rigid,  and  ap- 
proves the  better  doctrine,  that  regard  must  be  had  to  the 
age,  sex,  and  condition  of  the  parties,  since  that  fear  which 
would  be  insufficient  to  influence  a  man  in  the  prime  of  life 
and  of  military  character,  might  be  deemed  sufficient  to  avoid 
the  contract  of  a  woman  or  man  in  the  decline  of  life'".  And 
we  think  the  opinion  of  Mr.  Evans  expresses  the  doctrine 
which  is  now  approved  by  the  judicial  mind,  both  of  this 
country  and  of  England,  that  is,  that  any  contract  produced 
by   actual   intimidation   ought   to   be  held  void,  whether  as 
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arising  from  a  result  of  merely  personal  infirmity  or  from  cir- 
cumstances wliich  might  produce  a  like  effect  upon  persons 
of  ordinary  firmness." 

The  Louisiana  Civil  Code  enacts  that  violence  and  threats  to 
invalidate  a  contract  must  be  such  as  would  naturally  operate 
on  a  person  of  ordinary  firmness,  and  inspire  a  just  fear  of 
great  injury  to  person,  reputation  or  fortune,  but  the  age, 
sex,  state  of  health,  temper  and  disposition  of  the  party, 
and  other  circumstances  calculated  to  give  greater  or  less  effect 
to  the  violence  or  threats,  must  be  taken  into  consideration  ^^ 
The  French  ^^,  the  Belgic  ^^,  the  Italian  "S  and  the  Spanish  Civil 
Codes  ^^,  after  speaking  of  the  impression  over  a  raisonaUe  or 
sensa^a  person,  add  that  regard  should  be  had  in  the  matter 
to  the  age,  the  sex  and  the  condition  of  the  person.  The 
Egyptian  Code  lays  down  that  duress,  to  make  consent 
void,  must  be  sufficiently  serious  to  influence  a  reasonable 
person,  having  regard  to  the  age,  sex,  and  position  of  the  con- 
tracting party  ^*. 

The  Indian  Contract  Act  is  silent  as  to  the  extent  of  fear 
caused,  and  evidently  on  that  ground,  any  act  or  threat  to 
commit  an  act  falling  within  the  definition  of  the  term  coercion 
given  in  the  Act,  of  whatsoever  character,  and  to  whomsoever 
done  or  addressed,  shall  constitute  coercion  ;  though  if  extreme- 
ly trivial,  or  done  or  addressed  to  a  stranger,  it  may  of  course 
be  held  in  any  case,  not  to  have  caused  the  consent  of  a  party  ^'. 

29,  Duress  in  regard  to  goods  is,  in  the  English  law, 
Withholding  posses-  still  considered  insufficient  to  vitiate  con- 
sion  of  goods  how  far  a  sent.  It  is  distinguished  from  duress  as  to 
duress  in  English  law.  person,  on  the  ground  that  the  latter  is  a 
constraining  force,  which  not  only  takes  away  free  agency, 
but  may  leave  no  room  for  appeal  to  the  law  for  a  remedy.  A 
man,  therefore,  is  not  bound  by  the  agreement  Avhich  he  enters 
into  in  such  circumstances  ;  while  the  fear  that  goods  may  be 
taken  or  injured,  does  not  deprive  of  his  free  agency  any  one 
who  possesses  that  ordinary  degree  of  firmness  which  the 
law  requires  all  to  exei't  ^*.  The  reality  of  this  distinction 
has  been  denied.  For  instance,  in  Spaids  v.  Barrett^^ 
Thornton,  J.,  in  delivering  the  opinion  of  the  Supreme 
Court   of  Illinois,  said  :    "  We   cannot   appreciate  the  differ- 
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ence.  Liberty  and  life  are  justly  dear  to  all  men,  and  so  is 
the  exclusive  right  to  possess,  dispose  of,  and  protect  from 
destruction,  our  property.  We  cannot  forget  the  fact 
that  the  desire  for  property  is  a  strong  and  predominant 
characteristic  of  man,  in  organized  society.  An  act  done, 
prompted  by  this  desire  to  preserve,  and  impelled  by  fear  of  the 
destruction  of  goods,  is  not  voluntary.  It  is  an  act  of  compul- 
sion." The  rule,  however,  has  maintained  its  sway  in  England. 
In  Skeate  v.  Beale^",  Lord  Denman,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  considered  "  the  law  to  be  clear,  and, 
founded  on  good  reason,  that  an  agreement  is  not  void  because 
made  under  duress  of  goods."  So  also  in  Atlee  v.  Backhouse*^, 
Parke,  B.,  observed  that "  the  law  is  clear,  although  there  is 
some  case  in  Yiner's  Abridgment  to  the  contrary,  that,  in  order 
to  avoid  a  contract  by  reason  of  duress,  it  must  be  duress  of  a 
man's  person,  not  of  his  goods  ;  and  it  is  so  laid  down  in 
Sheppard's   Touchstone." 

Even  in  England,  it  is  agreed,  however,  that  a  threat  to 
withhold  certain  property  until  a  certain  amount  is  paid,  is  a 
sufficient  duress  to  make  the  payment  a  compulsory  one,  for 
which  a  recovery  may  be  had  by  suit.  Thus,  in  the  very  case 
of  Atlee  V.  Backhouse*^,  Parke,  B,,  went  on  to  say,  that  "there 
is  no  doubt  of  the  proposition  that  if  goods  are  wrongfully  taken, 
and  a  sum  of  money  is  paid  simply  for  the  purpose  of  obtaining 
possession  of  those  goods  again,  without  any  agreement  at  all, 
especially  if  it  be  paid  under  protest,  that  money  can  be  recov- 
ered back."  Referring  to  the  doctrine  that  a  contract  induced 
by  duress  of  goods  is  not  valid,  he  added, — "  If  my  goods  have 
been  wrongfully  detained,  and  I  pay  money  simply  to  obtain 
them  again,  that  being  paid  under  a  species  of  duress  or  con- 
straint maybe  recovered  back  ;  but  if,  while  my  goods  are  in 
possession  of  another  person,  I  makea  binding  agreement  to  pay 
a  certain  sum  of  monej',  and  to  receive  them  back,  that  cannot 
be  avoided  on  the  ground  of  duress."  The  leading  case  on  the 
point,  however,  is,  Astley  y.  Reynolds^^,  in  which  the  defendant 
refused  to  return  the  plate  pawned  to  him  unless  £10  were 
paid  for  interest,  and  the  plaintiff  paid  the  amount :  and 
it  was  held  that  the  amount  paid  to  obtain  the  plate  could 
be  recovered  ;  the  Court  observing  that  it  was  a  payment  by 
compulsion,  as  the  plaintiff  might  have  such  an  immediate 
want  of  his  goods,  that  the  action  of  trover  would  not   do   his 
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business,  and  that  the  maxim  volenti  iion  fit  injuria  would 
apply  only,  "  where  the  party  had  his  freedom  of  exercising  his 
will,  whicli  this  man  had  not."  Tliis  decision  was  referred  to 
with  approbation  by  Lord  Mansfield  in  the  case  of  Smith 
V.  Bromley*^,  in  wliich  money  had  been  advanced  by  a  sister  of 
a  bankrupt  to  induce  a  creditor  to  sign  a  certificate,  which, 
he  refused  to  do  without  such  advance ;  and  an  action  to 
recover  back  the  money  was  sustained. 

In  Garticright  v.  Rowley^*',  Lord  Kenyon  observed  that 
money  might  be  recovered  back  in  an  action  of  assumpsit 
when  it  had  been  paid    in   consequence  of  coercion  ;    and    by 

way    of  illustration  referred  to  a  case  of v.  Ft'ggott,  where 

money  hiid  been  paid  to  the  steward  of  a  manor  for  producing 
at  a  trial  some  deeds  and  court  rolls,  for  which  he  had  charged 
extravagantly  ;  and  it  was  allowed  to  be  recovered  back,  as  it 
appeared  that  the  party  could  not  do  without  the  deeds,  and 
so  the  money  was  paid  through  necessity  and  the  urgency  of 
the  case,  and  not  voluntarily.  In  Shaw  v.  Woodcock*^,  it  is 
laid  down  as  a  general  rule,  that  a  payment  made  in  order  to 
obtain  possession  of  goods  or  property  to  which  a  party  is 
entitled,  and  of  which  he  cannot  otherwise  obtain  possession 
at  the  time,  is  a  compulsory,  and  not  a  voluntary  payment, 
and  may  be  recovered  back. 

This  admission  by  the  English  courts  of  the  adequacy  of 
the  duress  of  goods  to  make  a  payment  compulsory  is  essen- 
tially inconsistent  with  their  refusal  of  its  adequacy  to  make  a 
promise  compulsory,  but  the  conservatism  of  the  English  law 
has  not  advanced  yet  to  its  removal,  and  the  two  rules  ara 
acted  upon  side  by  side  by  the  English  Courts  on  the  authority 
of  ancient  precedents. 

30.  The  rule  relating  to  the  compulsory  character  of  a  pay- 
ment made  under  duress  is  recognized  in 
thf EeVsfrtt '"  t^«  U?'ted  states  also.  The  oi;dinary  rule, 
indeed,  is  that  every  person  is  bound  to 
resist  an  unjust  demand  in  the  first  instance.  To  pay 
when  he  can  successfully  defend  against  it,  and  then  sue  for 
the  money  paid,  is  a  species  of  frivolity,  involving  also  a 
circuity  of  action,  which  the  law  does  not  countenance  or 
encourage. 

This  is,  of  course,  on  the  presumption,  that  the  defence 
against  a  suit  for   the   demand   will  afford  adequate  redress. 
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Payment  is  held  compulsory,  and  sufficient  to  justify  recovery, 
when  the  defence  cannot  have  that  effect.  In  Cobb  v.  Charter*'^, 
McCurdy,  J.,  in  delivering  the  opinion  of  the  court,  observed  : 
"It  is  safe  to  say  that  wherever  money  is  paid  on  account  of  a 
necessity  to  obtain  possession  of  goods  illegally  withheld,  and 
where  the  detention  is  fraught  with  great  immediate  hardship 
or  irreparable  injury,  the  payment  is  held  to  be  compulsory." 

This  has  been  held  invariably  by  the  Supreme  Court  of  the 
United  States.  Thus  in  Maxwell  \.  Griswold*'' ,  it  was  laid 
down  that,  in  order  to  constitute  an  involuntary  payment,  so 
that  the  money  may  be  recovered  back,  it  need  not  be  made  under 
actual  violence  or  physical  duress  ;  it  is  enough  that  the  party 
pays  reluctantly  in  consequence  of  an  illegal  demand,  and  with- 
out being  able  to  regain  possession  of  his  property  except  by 
submitting  to  the  payment.  So  also  Brewer,  J.,  in  delivering 
the  opinion  of  the  Supreme  Court  in  Lonergan  y.  Buford*^, 
said  :  "It  appears  that  the  defendants  refused  to  deliver  any 
of  the  property  without  full  payment.  This  was  at  the  com- 
mencement of  the  winter.  The  plaintiffs  had  already  pai^l 
$  175, 50(),  and  without  payment  of  the  balance  they  could 
not  get  possession  of  the  property,  and  it  might  be  exposed 
to  great  loss  unless  properly  cared  for  during  the  winter 
season.  Under  those  circumstances,  we  think  the  payment 
was  one  under  duress.  It  was  apparently  the  only  way .  in 
which  possession  could  be  obtained,  except  at  the  end  of  a 
law  suit,  and  in  the  meantime  the  property  was  in  danger  of 
loss  or  destruction."  The  same  view  has  been  taken  repeat- 
edly by  the  New  York  Supreme  Court  and  in  other  States  '■^^ 

(B)  Thas  in  Harmony  v.  Bingham*'^,  tlie  defendants  refused  to  deliver  the  property 
■without  the  payment  of  a  greater  sum  for  freight  than  they  could  legally  claim.  The  plain- 
tiff protested  against  the  payment  of  what  he  considered  an  illegal  and  extortionate  charge, 
and  finally,  from  the  necessity  of  the  case,  and  for  the  purpose  of  ohtaining  possession  of 
his  property,  he  paid  the  illegal  demand  ;  and  it  was  held  that  a  payment  under  such 
circumstancee  should  not  he  considered  voluntary.  Buggies,  J.,  said:  "  When  a  party 
is  compelled,  by  duress  of  his  person  or  goods,  to  pay  monej  for  which  he  is  not  liable,  it 
is  not  voluntary,  but  compidsory.  Where  the  owner's  goods  are  unjustly  detained  on 
pretence  of  a  lien  which  does  not  exist,  he  may  have  such  an  immediate  want  of  his  goods 
that  an  action  at  law  will  not  answer  his  purpose.  The  delay  may  be  more  disadvanta  - 
geous  than  the  loss  of  the  sum  demanded.  The  owner,  in  such  case,  ought  not  to  be  sub- 
jected to  the  one  or  the  other ;  and  to  avoid  the  inconvenience  or  loss,  he  may  pay  the 
money,  relyin;;  on  his  legal  remedy  to  get  it  hack  again.  What  shall  constitute  such 
duress  is  often  made  a  question.  Where  the  owner  is  in  possession  of  his  goods,  the 
threat  of  a  distress  for  rent,  or  of  any  other  legal  process,  is  not  such  curess,  for  the  party 
may  defend  himself  against  such  suit  or  proceeding.  But  if  a  party  has  in  his  possession 
goods  or  other  property  belonging  to  another,  and  refuses  to  deliver  such  property  to 
that  other,  unless  the  latter  pays  him  a  sum  of  money  which  he  has  no  right  to  receive, 
and  the  latter,  in  order  to  obtain  possession  of  his  property,  pays  that  sum,  the  money  so 
paid  is  a  payment  made  by  compulsion.    In  the  case  under  consideration  the  property 
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The  inconsistency  of  this  rule  with  that  of  not  recognizing 
duress  of  goods  as  sufficient  to  invalidate  a  contract,  was 
noticed  early  by  the  courts  in  the  United  States,  and  led  to  the 
adoption  of  a  different  rule  in  regard  to  the  withholding  of 
goods  on  a  contract  induced  by  it ;  and,  except  in  Kentucky^'' 
and  a  few  other  states,  where  theEngUsh  rule  still  prevails,  most 
Courts  regard  duress  of  goods,  under  oppressive  circumstances, 
as  sufficient  to  avoid  a  contract"^ 

Thus  Gaines,  A.  J.,  in  delivering  the  opinion  of  the  Texas 
Supreme  Court  in  OUphant  v.  Markham  °^,  speaking  of  the  two 
rules  of  the  English  law,  said  :  "It  seems  to  us,  they  lead  to  an 
obvious  absurdity.  Upon  principle,  the  position  of  a  defendant 
who  resists  the  psiyment   of  a  note    is    as  favorable  as  that    of 

detained  was  of  great  value.  It  was  at  a  great  distance  from  tte  plaintiff's  residence; 
the  neoessity  of  obtaining  immediate  possession  was  evidently  urgent,  and  the  payment 
of  the  freight  demanded  was  clearly  compulsory  within  the  decisions  here  ami  in 
England." 

In  SUrdon  T.  Jf.rome  ^°,  certain  stockbrokers  held  two  United  States  bonds  belonging 
the  plaintiff,  and  threatened  to  sell  them,  unless  she  paid  a  balance  claimed  by  them  on 
account.  The  payment  was  said  to  fce  so  far  voluntary  that  she  was  not  compelled  by 
physical  duress  to  pay  it  ;  but  it  was  held  to  be  compulsory,  ai  "  she  had  great  need  for 
the  bonds  and  could  not  well  wait  for  the  slow  process  of  the  law  to  restore  them  to  her, 
and  she  paid  this  balance,  not  assenting  that  it  was  justly  due,  but  for  the  sole  purpose  of 
releasing  her  bonds. ''  In  Brigj/s  v.  Boyd  ^i,  a  person  unjustly  claimed  a  lien  on  another's 
goods  for  oommission  or  the  like,  and  refused  to  deliver  them,  and  the  owner,  to  obtain 
their  release,  paid  the  sum  demanded  under  protest,  and  the  payment  was  held  to  be  com- 
pulsory. 

In  dtase  v.  Divlnal  =',  a  raft  was  stopped  by  a  boom,  ereoted  by  the  authority  of  the 
Government  for  the  purpose  of  stopping  drift  timber,  for  which  the  owner  of  the  boom 
might  be  entitled  to  demand  and  recover  boomage.  The  owner  demanded  boomage  for  a 
raft,  to  which  he  was  not  entitled,  and  detained  the  raft  until  it  was  paid.  An  action 
for  the  recovery  of  the  money  back  was  held  to  lie,  on  the  ground  "  that  replevin  would 
have  restored  the  property  unlawfully  seized  ;  but  to  procure  a  writ,  and  an  officer  to  serve 
it,  would  have  occasioned  delay,  which  might  have  subjected  the  plaintiff  to  greater  loss 
than  the  payment  of  the  money  demanded.  Besides,  he  must  have  given  a  bond  to  the 
officer  to  prosecute  his  suit,  and  he  might  meet  with  difficulty  iu  obtaining  sutEcient 
sureties,  and  that  the  delay  in  bringing  a  trespass  suit  to  a,  finale  might  have  been  attended 
with  serious  inoonvenience.  To  this  it  might  have  been  added,  that  the  plaintiff  was  not 
bound  to  take  the  risk  of  the  defendant's  ability  to  pay  the  value  of  the  raft  if  the  plaintiff 
recovered  in  trespass. 

In  Chandler  v.  Sanger  =3,  it  was  held  that  where  a  person  who  fraudulently  and  with 
knowledge  that  he  had  no  just  claim  should  sue  process  and  seize  the  body  or  goods  of 
another,  and  the  latter  to  obtain  a  release  of  his  person  or  property,  should  pay  the 
demand,  the  payment  would  be  compulsory  and  recoverable.  In  Wolff  v.  Marshall  '*,  the 
court  said  "  that  the  conclusion  deducible  from  the  cases  on  the  paint  was  that  a  pay- 
ment of  money  upon  an  illegal  and  unjust  demand,  when  the  party  is  advised  of  all  the 
faets,  can  only  be  considered  involuntary  when  it  is  made  to  procure  the  release 
of  the  person  or  property  from  detention,  or  when  the  other  party  is  armed  with 
apparent  authority  to    seize  upon  either,    and  the  payment  is  made  to   prevent  the 
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a  plaintiff  who,  instead  of  promising  to  pay,  lias  actually 
paid  the  money  and  seeks  to  enforce  its  recovery.  It 
would  seem  that,  where  money  has  been  paid  to  obtain 
a  release  of  property  uolawf'ully  withheld  by  the  de- 
fendant, the  want  of  consideration  would  be  a  sufficient 
reason  why  the  action  ought  to  be  maintained  ;  and  upon 
the  same  principle,  the  maker  of  a  note  given  for  a  similar 
purpose  ought  to  be  able  to  defeat  an  action  upon  it."  If 
there  be  a  sufficient  duress  of  goods  "  where  money  has 
been  paid,"  said  the  Supreme  Court  of  Pennsylvania, '' in 
White  V.  Heylman^^,  ''  a  fortiori  is  such  a  defence  available 
in  an  action  upon  a  promissory  note  extorted  in  the  manner 
alleged  by  the  defendant."  In  Spaids  v.  Barrett  "^^  ''  property 
which  required  especial  care,  had  been  wrongfully  taken, 
was  of  a  perishable  nature,  and  rapidly  going  to  destruc- 
tion. The  part}  having  possession  refused  to  surrender  on 
payment  of  the  actual  indebtedness,  but  demanded  more 
than  double  the  sum  due,  and,  in  addition  thereto,  a  release  for 
all  damages  for  the  Avrongful  acts."  'J  he  release  was  held  in- 
valid, and  Thornton,  J.,  in  delivering  the  opinion  of  the  court, 
observed:  "If  money  could  be  recovered  back,  under  the  circum- 
stances, why  is  not  the  release  void  ?  It  was  not  obtained 
with  the  consent  intended  by  the  law.  It  would  be  a  scandal 
to  a  court  of  justice  if  a  release  given  under  siich  circumstances 
could  not  be  avoided." 

The  Supreme  Court  of  South  Carolina,  as  early  as  1797, 
held  that  a  contract  made  in  order  to  obtain  possession  of 
goods  unla^A-fully  detained  could  not  be  enforced  °°.  In  Collins 
V.  Westdury ",  some  negroes  were  seized  by  a  person  under  an 
attachment  taken  out  by  him,  and  a  bond  was  given  by  their  owner 
to  obtain  their  release  at  once,  as  he  could  not  wait  the  slow  process 
of  law  to  obtain  them  ;  and  it  was  held  to  be  invalid,  the  court 
observing  that  "  duress  of  goods  will  avoid  a  contract,  where  an 
unjust  and  unreasonable  advantage  is  taken  of  a  man's  necessities 
by  getting  his  goods  into  his  possession,  and  there  is  no  other 
speedy  means  left  of  getting  them  back  again  but  by  giving 
a  note  or  bond,  or  where  a  man's  necessities  may  be  so  great 
as  not  to  admit  of  the  ordinary  process  of  law  to  afford  him 
relief."  The  United  States  Supreme  Court  has  held  the  same, 
and  in  I'he  United  States  v.  Huckabee^^,  Clifford,  J.,  in  deliv- 

5  8  34  Pa.,  St.,  142,  1        ei  2  Bay,  220 

0  8  57  111.,  289.  «"  16  Wall.,  414, 

»o  Sasportas  v.  Jennings,  1  Bay,  470.         | 
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ering  the  opinion  of  the  Supreme  Court,  said  :  "  Positive 
menace  of  destruction  of  goods,  may  undoubtedly  be,  in  many 
cases,  sufficient  to  overcome  the  mind  and  will  of  a  person 
entirely  competent,  in  all  other  respects,  to  contract,  and  it  is 
clear  that  a  contract  made  under  such  circumstances  is  as 
utterly  without  tlie  voluntary  consent  of  the  party  menaced 
as  if  he  were  induced  to  sign  it  by  actual  violence  ;  nor  is  the 
reason  assigned  for  the  more  stringent  rule,  that  he  should 
rely  upon  the  law  for  redress,  satisfactory,  as  the  law  may  not 
afford  him  anything  like  a  sufficient  and  adequate  compensation 
for  the  injury.""' 

Nor  is  the  rule  restricted  to  the  case  of  duress  by  the  with- 
holding of  goods.  In  Central  Bank  v.  Gopelaiid"*,  a  mortgage 
of  a  mill  and  mill-seat  was  executed  by  a  wife  on  account  of 
"  personal  menaces  and  threats  of  her  husband  to  destroy  the 
property  by  fire,  if  she  did  not  execute  it";  and  Cochran,  J.,  in 
delivering  the  opinion  of  the  Supreme  Court  of  Maryland, 
said  :  "  The  execution  and  acknowledgment  of  the  mortgage 
appears  to  have  been  induced  by  harshness  and  threats,  and 
tbe  exercise  of  an  iinwarrantable  authority,  so  excessive  as  to 
subjugate  and  control  the  freedom  other  will,  the  aid  of  this 
court  to  support  and  enforce  its  provisions  against  her  must  be 
refused." 

The  rule  extends  also  to  transfers  of  property,  other  than 
contracts  in  the  strict  sense  of  that  term.  In  Adams  v.  Schiffer  "', 
a  settlement  was  held  to  be  void  on  the  ground  of  duress.,  and 
Elbert,  J.,  in  delivering  the  opinion  of  the  court,  said  :  "  Con- 
tracts made  and  money  paid  under  duress  of  goods  have  been 
held,  the  former  void  and  the  latter  recoverable,  in  many  well- 
considered  cases  both  in  England  and  America.  The  decisions 
are  not  uniform  in  their  expression  of  the  law,  but  they 
all  rest  upon  the  proposition  that  the  duress  of  property 
was  such  as  to  render  the  contract  or  payment  involuntary. 
It  seems  to  be  well  settled  that  where  a  party  has 
possession  or  control  of  the  property  of  another,  and  refuses 
to  surrender  it  to  the  control  and  use  of  the  owner,  except 
upon  compliance  with  an  unlawful  demand,  a  contract  made 
or  money  paid  by  the  owner  under  such  circumstances, 
to  emancipate  the  property,  is  to  be  regarded  as  made  under 
compulsion." 

0  3  Baker  v.  Morton,  12  WaU.,  158.  I  "18  Md.,  305. 

'  0=  11  Colo.,  15. 
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31.     Asa    general    rule,    an  net  or  threat,  to  do  an  act  can 

Illegality  of  act  constitute  dures?,  only  if  that  act  is  illegal. 
done  or  threatened  If  a  person  does  or  threatens  nothing  which 
how  far  necessary  to  he  has  not  a  legal  right  to  do,  there  should 
constitute  duress.  ^^  ^^  duress.     "  A  threat  of  imprisonment," 

says  Sir  Frederick  Pollock,  "  is  not  duress,  unless  the  imprison- 
ment would  be  unlawful  "^l  Tims  in  Bt fin  v.  BigneP\  i\\& 
threat  was  of  sending  one's  wife  to  a  lunatic  asylum,  and  it 
was  held  not  to  constitute  duress,  "  as  it  was  not  of  anything  con- 
trary to  law;  at  least  not  so  to  be  understood." 

In  Bacon's  Digest"',  the  doctrine  is  laid  down  that,  "  where  a 
person  is  illegally  restrained  of  his  liberty,  by  being  confined  in  a 
common  jail  or  elsewhere,  and,  during  such  restraint,  enters  into  a 
bond  or  other  security  to  the  person  who  causes  the  restraint, 
he  niayavoid  thesume  for  duress  of  imprisonment.  But  if  a  man 
beimprisoned  by  order  of  law,  the  plaintiff  may  take  a  feoffment 
of  him,  or  n  bond  for  his  satisfaction,  and  the  deliverance  of  the 
defendant,  notwithstanding  the  imprisonment,  for  this  is  not  by 
duress  of  imprisonment,  because  he  was  in  prison  by  course  of 
law;  for  it  is  not  accounted  in  law  duress  of  imprisonment,  bnt 
where  either  the  imprisonment  or  the  duress  that  is  offered  in 
person,  or  at  large,  is  tortious  and  unlawful,  for  exeoutio  juris 
non  habet  injuriam" 

The  question  has  arisen  generally  in  case  of  an  arrest  or  im- 
prisonment in  execution  of  a  decree  or  on  a  criminal  charge. 
Thus  in  Smith  v.  Monteith^",  llie  action  was  on  a  promise 
to  pay  a  sum  of  money  in  c(msideration  of  the  promisor's  dis- 
charge out  of  custody  in  a  former  action,  in  which  he  had  been 
arrested  on  pltiintiff's  application  ;  and  it  was  held  not  to  be  a 
case  of  duress,  as  Pollock,  O.B.,  said:  "for  aught  that  appears, 
tbat  arrest  was  legal,  and  the  party   was  in  lawful  custody." 

The  rule  of  the  German  law  appears  to  be  the  same  Thus 
Eccius,  in  his  Preussisches  Privatrscht  says'"*:  *' Muss  die 
Drohung  ohne  ein  dem  Drohenden  gegenilber  dem  Bedrohten 
zustehendes  RecM  hierzu,  und  in  diesem  Sinne  widerrechtlich 
ein  ilhel  androhen.''"' 

(C)  The  threat  must  be  without  there  being  a  sufBciejit  right  to  it  in  the  threatening 
person  over  the  person  threatened,  and  in  this  sense,  an  illegal  evil  threatened. 

"«  Poll.  Cont.,  577.  I  «8  2  Bac,  402, 

6' 7H.  &N.,  877.  I  «»18M,  &W.,427. 

1°  P.  156. 
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So  Potliier  said  :  "the  violence  which  leads  to  the  rescission 
of  a  contract,  should  be  an  unjust  violence,  adverstis  bonos 
mores;  and  the  exercise  of  a  legal  right  can  never  be  allowed 
as  a  violence  of  this  description;  therefore  a  debtor  can  have 
no  redress  against  a  contract  which  he  enters  into  with  his 
creditor,  upon  the  mere  pretext  that  he  was  intimidated  by  the 
threats  of  being  arrested,  or  even  of  his  being  actually  under 
aiTest,  when  he  made  the  contract,  provided  the  creditor  had  a 
light  to  arrest  him."  " 

The  French  law  appear*  to  be  a  little  more  free  at  present 
in  this  matter.  Thus  M.  Rogron,  in  commenting  on  s.  1111 
of  the  French  Civil  Code  relating  to  vi^^lenc 3,  says  that  it  'iiP, 
s'applique  evidemmeut  pas  a  Vemploi  regvlier  des  voles  de 
droit  legahs.  A  plus  forte  raison  en  est-il  ainsi  de  la  menace 
(/^employer  les  voies  legales^  a  moins  toutefois  que  Vemploi  ou  la 
menace  d^uns  vois  de  droit  legale  n^dent  eu  pour  hut  d'arriver 
a  un  residtat  injuste. 

As  to  the  Italian  law,  Giorgio  Giorgi  says^^:  "  Za  violenza 
deve  essere  inglusta.  Se  fosse  giusta,  Vautore  delle  minacce 
avrehbe  esercitato  un  diritto:  e  poirhe,  'qui  iure  suo  utitur. 
mminem  laedit,  sarebbe  inconcepibile  un  rimedio,  che  ne 
paralizzasse  gli  effetti.  Perb  la  m/maccia  dl  esercifare  un 
diritto,  0,  come  altrimenti  dicesi,  di  '  agire  per  le  vie  legally 
non  e  stata  mai  dai  giuristi  ronsiderata  come  violenza.  Fingnsi 
un  creditore,  che  per  ott&nere  la  riscossione  del  suo  aoere 
intimidisca  il  debitore  con  lo  spauracchio  delle  esecuzioni 
reali  0  penali  concesse  dalla  legge.  Gostui  certamente  non 
commette  violenza  nel  senso  di  cui  parliamo.  Ma  nasce 
dubbio,  se  questo  medesimo  principio  valga,  qiiando  la 
minaccia  delle  '  vie  legali '  sin  stata  usata  non  al  fine  diretto 
■per  cui  sono  riconosciute  dalla  legge,  ma  al  secondo fine  di 
estorcere  convenzionivantaggiose.,  0  migliorare  i  patti  giaconclusi. 
Se  per  esempio,  il  creditore  ha  minacciato  Varresto  e  I'espro- 
priazione  nongilt  peressere pagato,  ma  per  otlenere  un  aumento 
d'interessi,  una  vantaggiosa  novazione  del  contratto,  il 
creditore  avra  in  qnesto  caso  commessa  una  violenza,  0  avra 
fatto  USD  legitlimo  delle  vie  legali?  Avra  commessn  una  violenzo, 
rispondono  generalmente  gli  scrittori :  e  con  ragione,  giacche 
non  e  questo  certamente  tin  diritto  che  fa  valere  il  creditore, 
ma  un  abuse  colpevole  delle  sue  facollhr  ("^ 

(c)    Tke  violence  onght  to   be  unjust.     If  it  were  just,  the  author  of  the  menace 
■would  have  exercised  a  right ;  and  since  he  who  uses  his  own  right  injures  nobody,  a 

"lEvansPoth.  Obi.,  18.  |  '»  IV  Giorg.  Teo.  Obi.,  95. 
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32.  In  the  United  States  also  it  has  been  repeatedl)'  held  tliat 
a  threat  of  a  lawful  arrest  is  not  duress.'^ 
In  the  United  States,     ]NJo,.  ^g  [^  duress  for  an  ofiBcer  to  tiiveaten 
rL1:Moion7ZTZn.     an    execution-debtor  to  take  him    to  jail 
stitute  duress.  unless  he  secures   tlie  debt  by  a  mort- 

gage, when  the  officer  has  in  his  hands 
legal  process  requiring  him  to  do  that.'*  It  has  been  generally 
held  that  imprisonment,  when  lawful,  is  by  no  legal  intend- 
ment an  abridgement  of  the  fi^ee  and  voluntary  volition  of 
the  mind  in  the  management  of  business  transactions";  and 
therefore  to  constitute  duress  by  imprisonment  the  impri- 
sonment or  the  duress  must  be  tortious  and  unlawful.^® 

It  is  necessary  to  show  an  unlawful  imprisonment,,  or  abu>e 
of  or  oppression  under  lawful  process  or  legal  detention." 
Thus,  if  a  man,  supposing  that  he  has  a  cause  of  action 
figainst  another  by  lawful  process  cause  him  to  be  arrested 
and  imprisoned,  and  that  other  voluntarily  execute  a  deed 
for  his  deliverance,  he  cannot  avoid  such  deed  for  duress  of  im- 
|)risonment,  although,  in  fact,  the  plaintiff  had  no  cause  of  ac- 
tion.'^ So  also  where  a  man,  lawfully  arrested  on  process  for 
seduction,  marries  the  woman  to  procure  his  discharge,  the 
marriage  is  not  deemed  to  have  been  performed  on  account  of 
duress;  e"en  if  it  subsequently  appear  that  he  could  not  have 
been  convicted,  provided  that  the  prosecution  was  on  probable 
cause,  and  not  merely  from  malice.'* 

A  fortiori,  if  a  judgment-creditor  threatens  to  levy  his 
execution  on  the  debtor's  goods,   and    under   fear  of  the  levy 

remedy,  which  ■would  paralyze  the  effects  of  that,  would  be  inconceivable.  Therefore  the 
menace  to  exercise  a  rigfhfc,  or,  as  is  otherwise  said,  to  act  in  a  legal  manner,  has  never 
been  considered  by  jurists  as  violence.  Let  us  imagine  a  creditor,  who  in  order  to  obtain 
what  is  due  to  him,  intimidates  his  debtor  with  the  threat  of  the  executions,  real  or  penal, 
allowed  by  law.  He  certainly  does  not  commit  violence  in  the  sense  in  which  we  spealc 
of  it.  But  there  arises  a  doubt,  whether  this  same  principle  holds  good,  when  the  threat 
of  legal  measures  has  been  made  use  of  not  for  the  direct  object  for  which  they  aro 
recognized  by  law,  but  for  the  secondary  aim  of  extorting  advantageous  conventions,  o.- 
to  improve  contracts  already  concluded.  If,  for  instance,  the  creditor  has  menaced  the 
arrest  or  the  attachment  not  merely  in  order  to  be  paid,  but  in  order  to  obtaiu  an  increase 
of  interest  or  an  advantageous  novation  of  contract,  would  the  creditor  in  this  case  have 
committed  violence,  or  have  made  a  legitimate  use  of  legal  measures  ?  The  writers 
generally  reply  that  he  shall  have  committed  a  violence  :  and  rightly,  since  it  is  certainly 
not  a  right  which  the  creditor  intends  to  make  good,  but  a  culpable  abuse  of  his  powers. 


'•3  Eddy  f.  Herrin,  17  Me.,  338. 

'*  Bunker    v.   Steward,   4  Atl.  Eep. 

(iVIe.),  558. 
'5  Heaps   r.  Dunhaver,  95  111,  583; 

Smillie  v.  Titas,  32  N.  J.  Eq.,  51. 
">  Heaps  V.  Dnnhaven,  95  IlL,  583; 

Masoolo  V.  Montesanto,  Gl  Conn., 

150. 


"  Taylor  r.  Calhell,  16  111.,  93. 

"  Hobb.,  266  ;  Clark  v.  TurnbuU,  47 

N.  J.  L.,  265  ;  Watkins  c.  Baird, 

6  Mass.,  511. 
'  "  Marvin  v.  Marvin,  5.'  Ark.,  425. 
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the  debtor  executes  and  delivers  a  note  for  the  amount  of  the 
decree,  the  note  cannot  be  avoided  for  duress/"  On  the  same 
principle,  it  is  not  duress  for  one  who  believes  that  he  has 
been  wronged  to  threaten  the  wrong-doer  with  a  civil  suit.*^ 
And  if  the  wrong  includes  a  violation  of  the  criminal  law,  it  is 
not  duress  to  threaten  him  with  a  criminal  prosecution.  In 
most  cases,  the  law  regards  it  as  the  duty  of  every  one  who  knows 
of  the  commission  of  a  crime,  to  take  measures  to  have  the  offen- 
der brought  to  justice,  and  it  does  not  involve  itself  in  the  absur- 
dity of  making  it  unlawful  for  one  to  express  to  the  offender  an 
intention  of  doing  what  the  law  makes  it  his  duty  to  do.*^ 

A  threat  of  a  legal  process  has  been  held  not  to  be  even  such 
duress  as  will  authorize  a  person  to  recover  back  money 
voluntarily  paid  on  an  illegal  claim  ;  for  he  rnigiit  make  proof 
and  show  that  he  was  not  liable.^'  Even  a  threat  to  withhold 
the  payment  of  a  debt,  or  to  refuse  the  performance  of  a  contract, 
is  not  duress.^'* 

The  rule  appears  to  be  somewhat  modified  recently,  and 
even  a  legal  imprisonment  held  to  constitute  duress  if 
the  process  is  sued  out  maliciously  and  without  probable  cause, 
or  with  probable  cause,  but  for  an  unlawful  purpose  ;  as,  for 
instance,  where  a  legal  arrest  for  crime  is  procured  for  the 
purpose  of  coercing  payment  of  a  private  demand,  or  if  the 
imprisonment,  though  legal,  is  made  unjustly  oppressive.®^  ^^^ 
To  use  criminal  process  to  enforce  the  payment  of  a  civil  claim 
is  evidence  of  an  improper  purpose.*" 

Thus  in  Baker  v.  Morton,  ^^  CliiFord,  J.,  in  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States,  observed  of 
duress  by  imprisonment,  that  it  exists  ''  where  there  is  an  arrest 

(C)  This  is  on  the  same  principle  on  which  it  has  been  held  that  to  justify  recovering 
back  money  paid  when  all  the  facts  were  known  to  the  person  paying  at  the  time  of 
the  payment,  such  payment  must  not  have  been  simply  an  unwilling  payment,  but  a 
compulsory  one,  and  the  compulsion  must  have  been  illegal,  unjust,  or  oppressive.  '3 


8  3  Preston  v.  Boston,  12  Pick.,  12 
8*  Miller  v.  Miller,  68  Pa.  St..  486. 


so  Haokley  v.  Headley,  45  Mich,,  5S9. 

81  Peckham  v.  Hendreu,  76  Ind.,  47. 

8  a  Holborn  v.  Bucknam,  78  Me.,  482. 
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for  an  improper  purpose  without  just  cause,  or  where  there  is 
an  ari'est  for  a  just  cause  but  without  lawful  autliority,  or 
for  a  jusb  cause  but  for  an  unlawful  purpose." 

So  also  in  Batter  v.  Greenlee,  ^^  Lipscomb>  C  J.,  in  delivering 
the  opinion  of  the  Supreme  Court  of  Alabama,  said  that  "every 
restraint  of  a  man's  liberty,  without  warrant  of  law,  is  a  duress 
of  imprisonment  ;  and  further,  that  A\'hen  there  is  a  legal  and 
regular  warrant,  that  if  on  going  behind  such  warrant,  it 
should  be  found  to  be  bottomed  on  a  false  charge,  Avithout 
probable  cause,  and  only  used  as  a  feint  or  pretext  to  cover  an 
illegal  design,  it  will  be  considered  in  law  as  a  duress  of  im- 
prisonment ;  and  further,  that  when  the  charge  is  well  founded, 
if  the  piisoner  is  maltreated,  whilst  so  confined,  that  it  would 
make  his  confinement  duress  of  imprisonment,  so  far  as 
to  invalidate  any  act  of  his  produced  by  snch  maltreatment." 
In  Watkins  v.  BaircL  ^^  Parsons,  C  J.,  in  delivering  the 
opinion  of  the  Supreme  Court  of  Massachusetts,  said :  "  It  is 
a  sound  and  correct  principle  of  law,  when  a  man  shall 
falsely,  maliciously,  and  without  probable  cause,  sue  out  a 
process,  in  form  regular  and  legal,  to  arrest  and  imprison 
another,  and  shall  obtain  a  deed  from  a  party  thus  arrested  to 
procure  his  deliverance,  such  deed  may  be  avoided  by 
duress  of  imprisonment.  For  such  imprisonment  is  tortious 
and  unlawful  as  to  the  party  procuring  it."  In  liichardson  v. 
Duncan,  ^^  it  was  held  that  an  arrest  for  just  cause  and  under 
lawful  authority,  if  made  for  unlawful  purposes,  might  con- 
stitute duress,  so  as  to  avoid  a  contract  which  the  party  made 
for  his  deliverance. 

In  Meek  v.  Atkinson,  "^Johnson,  J.,  in  delivering  the  opinion 
of  the  court,  observed:  "that  a  contract  is  not  necessarily 
void,  because  even  the  person  of  the  party  to  be  bound  is 
under  restraint.  One  who  is  lawfully  imprisoned  may  enter 
into  a  contract  to  obtain  his  discharge,  or  he  will,  in  general, 
be  bound  by  any  contract  he  may  make;  and  so  with  respect 
to  duress  of  his  goods.  Contracts  made  with  respect  to 
them  are  not  necessarily  void  ;  for  they  may  be  based  on  a 
good  and  valuable  consideration.  And  I  take  that  it  is  only 
in  those  cases  where  the  arrest  is  without  sufiicient  cause,  or 
lawful  authority,  or  where  an  improper  use  has  been  made  of 
it,  and  an  advantage  gained.,  that  the  party  can  avoid  his 
contract." 

s  8  1  Porter,  222.  1  "  3  N.  H.,  508. 
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In  Eaddie  v.  Shininon^^  an  assignment  of  an  insurance  policy 
of  a  person  by  his  wife,  procured  from  her  by  threatening,  in 
case  of  her  refusal  to  execute  the  same,  to  arrest  her  husband 
and  prosecute  him  for  embezzlement  committed  by  him  while 
in  the  assignee's  service,  Avas  held  to  be  void,  on  the  ground 
that  such  threats  amoinited  to  duress.  80  also  in  Hayiies  v. 
Rudd,  "*  a  note  for  an  amount  for  which  the  promisor's  son  was 
about  to  be  arrested  for  embezzlement,  was  held  void  for  duress, 
as  it  Avas  executed  under  the  influence  produced  by  the  promisee 
by  operating  upon  his  family  pride,  his  fear  of  disgrace,  and 
his  desire  to  save  his  son  from  the  ruinous  effects  of  a  prose- 
cution. In  Foby  v.  Greene''^  also,  a  security  executed  by  a  mother 
to  protect  her  son  from  exposure  and  prosecution  for  embezzle- 
ment was  held  invalid,  even  though  there  was  no  direct  threat  ; 
because  the  mother  was  a  poor  and  ignorant  woman,  and  she 
was  told  that  if  she  executed  the  security,  the  wdiole  matter  of 
the  defalcation  would  be  kept  quiet,  and  no  criminal  charge 
made  against  the  son  ;  and  there  was  thus  a  pressure  exerted 
which  had  the  effect,  and  was  doubtless  intended  to  have  the 
effect,  of  a  threat  {D). 

In  Shaw  V.  Spooiier  ^^  a  promissory  note  was  executed  and 
given  by  a  person,  while  imder  arrest,  in  compliance  with  a  requi- 
sition from  another  State  for  trial  for  the  offence  of  cheating, 
at  the  instance  of  one  Shaw,  who,  on  getting  the  note,  set  him 
at  liberty  and  promised  that  no  creditor  would  harrass  him  if  he 
came  for  business  to  that  State.  In  delivering  the  opinion  of 
the  court,  Parker,  C.  J.,  said  that  the  arrest  was  made  merely 
with  a  view  to  his  removal  to  the  other  State,  and  ' '  if,  instead  of 
this,  he  (Shaw)  caused  the  defendant  to  be  arrested,  and  made 
use  of  the   process  in  any   manner  to  compel  the  defendant  to 

( D)  The  facts  and  the  decision  in  this  case  were  similar  to  those  of  the  English  case  of 
Bdyley  v.  Williams,  ""  in  which  agreements  and  securities  were  given  by  a  father  to 
protect  his  son  from  criminal  prosecution  for  the  forgery  of  his  (father's)  name  to  certain 
pro  missory  notes,  and  the  court  said  :  "If  the  agreements  were  executed  under  influence 
felt  by  the  plaintiff  and  exercised  by  the  defendants,  if  the  fear  of  the  criminal  prciecutiou 
against  the  plaintiff's  soa,or  if  the  result  of  the  discovery  of  a  criminal  aut,  for  which  the 
plaintiff  was  not  liable,  was  used  by  the  defendants  against  the  plaintiff  to  operate  upon 
his  fears,  so  as  to  induce  him  to  give  a  security  which  would  relieve  his  son  from  a  cri- 
minal prosecution,  according  to  the  law  of  this  court,  a  security  obtained  under  such  cir- 
cumstances cannot  stand."  The  deoision  was  maintained  on  appeal  by  the  House  of 
Lords,  "'  but  on  the  ground  that  the  plaintiff,  on  account  of  the  pressure  implied  from 
the  defendant's  idea  of  prosecuting  the  plaintiff's  son  for  forgery  unless  he  gave  the 
securities,  was  not  a  free  and  voluntary  agent.  There  was  no  question  of  duress  or  its 
illegality  in  that  case,  and  Sir  Frederick  Pollock  treats  that  case  as  one  of  undue 
influence. 

»»  26  N.  T.,  9.  I  97  Williams  v.  Bayley,  X.  Eng.  and  Ir- 
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settle,  or  give  the  note  now  in  suit,  that  was  a  use  of  the 
process  wholly  unauthorized  by  law,  and  the  note  thus  procured 
is  void." 

In  the  Louisiana  Civil  Code,  it  is  enacted  that  "  if  the  vio- 
lence used  be  onlj  a  legal  constraint,  or  the  threats  only  of  doing 
that  which  the  party  using  them  had  a  right  to  do,  they  shall 
not  invalidate  the  contract  "'"  ;  but  it  is  added  that  "the  mere 
forms  of  law  to  cover  coercive  proceedings  for  an  unjust  and 
illegal  cause,  if  used  or  threatened  in  order  to  procure  the  assent 
to  a  contract,  will  invalidate  it."  ^"  An  illustration  of  this  rule  is 
given,  by  providing  that  an  arrest  without  cause  of  action,  or  a 
demand  of  bail  in  an  unreasonable  sum,  or  threats  of  such  pro- 
ceeding, invalidate  a  contract  made  under  their  pressure. 

33.     Apparently  the  same  compreliensive  view  will  be  taken 

,„      T^       »  of  duress  in  the  Indian  Law.    Where  the  In- • 

lllegahty    of      act  i  /-    i     •    •     r-  ^  r    t,-j 

done    or     threatened      dian  renal  Lode  IS  in  lorce,  every  act  lorbid- 

how  far  necessary  to  den  by  it  will  ofcoiii'se  he  unlawful,  and  |jrac- 
constitute  duress  in  tically  the  Code  is  in  forcein  all  British  India. 
Indian  Law.  r^,^^  explanation  attached  to  the  definition  of 

the  term  duress,  expressly  enacts  that  the  same  acts  will  consti- 
tute duress  even  where  the  Indian  Penal  Code  is  not  in  force, 
and  the  acts  therefore  are  not  necessarily  illegal.  The  defini- 
tion also  provides  that  '■  the  unlawful  detaining,  or  threatening 
to  detiiin,  any  property  "  is  diiiess.  The  word  "  unlawful  " 
may  no  doubt  be  so  construed  as  to  qualify  "  threatening,"  but 
on  a  strict  con^-truction  of  the  language,  tiie  detention  threaten- 
ed need  not  necessarily  be  unlawful.  The  question  has,  how- 
ever, never  bet'u  judicially  determined.  In  Banda  All  \.  Bans- 
pat  Singli,'^'^'-  the  particular  question  did  not  arise  as  the  arrest, 
in  execution  of  a  decree  was  held  to  constitute  duress  sufficient 
to  avoid  a  bond  given  for  the  amount  of  the  decree,  on  the  ground 
that  the  decree,  was  not  ouly  ex  -parte,  but  void  for  want  of  juris- 
diction. The  decision  in  Ranganayakamma  v.  Alwar  Setti  ^"^ 
supports  the  broader  construction,  as  the  judges  said  that  they 
could  not  "  Siiy  that  obstructing  the  removal  of  a  corpse  by  the 
deceased's  widow  or  herguardian  unless  she  made  an  adoption 
and  signed  a  document,  is  not  an  unlawful  act  or  not  an  act 
such  as  is  defined  by  section  15  or  16  of  the  Indian  Contract 
Act."  In  British  Burma,  lawful  imprisonment  in  Siam  was 
distinctly  held  to  constitixte  duress,  on  the  ground  that  *'  im- 

=  "  S.  1S56.  I  101  L  L.  R.,  IV  All.,  35.'. 
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piisuninent  in  a  country  where  there  is  no  settled  system  of 
law.  or  procedure,  and  where  the  judge  is  invested  with 
I  ]-l)itrary  powers,  is  duiess  of  a  wholly  different  kind,  the 
I  risoner  neither  knows  what  will  be  the  length  of  his  impri- 
b.uiinient,  nor  what  amount  of  pain  ai'.d  misery  he  may  be 
put  to  ;  all  is  indefinite,  and  theiefore  the  apprehension  acting 
on  the  mind  of  a  man  in  such  a  situation  would  be  infinitely 
gieater  than  if  he  were  imprisoned  inacouiitry  like  England, 
\\  lierethelaw  is  settled  and  cannot  be  exceeded  by  thejudge."-'''^'' 

34.     Coercion  contemplates,  however,    only    physical    acts. 
Corresponding;   jnonil     ccnsiderations    also 

u  iiQue  mnuence  as     pi'eyent  a  consent    beino-   free.      They   arc 
nttectina;  freedom    of      '  .,.,.,         '^  \      -^      p 

cor.scntr  too  varied  in  their  character  to  admit  ot  an 

exact  description,  and  may  generally  be  said 
to  "  include  any  improper  or  wrongful  constraint,  machination, 
or  urgency  of  persuasion,  wherebj^the  will  of  a  person  is  over 
empowered,  and  he  is  induced  to  do  or  forbear  from  an  act, 
which  he  would  not  do,  or  would  do  if  left  to  act  freely."  "^  On 
account  of  this  very  comprehensiveness,  they  are  usually 
grouped  under  a  particular  bead,  and  designated  "  undue 
influence  ";  whicb  has  been  pithily  described  as  that  ''  which 
destroys  free  agency,  and  constrains  the  person  whose  act  is 
brought  in  judgment  to  do  what  is  against  his  will,  and  what 
he  would  not  have  done  if  left  by  himself."  '°*  Sir  Frederick 
I'oUock,  in  his  work  on  Contracts,  says  :  "  In  equity  there 
is  no  rule  defining  inflexibly  what  kind  or  amount  of  com- 
pulsion shall  be  sufficient  ground  for  avoiding  a  transaction, 
whether  by  way  of  agreement  or  by  way  of  gift.  The  ques- 
tion  to  be  decided  in  each  case  is  whether  the  party  was  a 
free  and  voluntary  agent.  Any  influence  brought  to  bear 
upon  a  person  entering  into  an  agreement,  or  consenting  to  a 
disposal  of  property,  which,  having  regard  to  the  age  and 
capacity  of  the  party,  the  nature  of  the  transaction,  and  all 
the  circumstances  of  the  case,  appears  to  have  been  such 
as  to  preclude  the  exercise  of  free  and  deliberate  judgment, 
is  considered  by  courts  of  equity  to  be  undue  influence,  and 
is  a  ground  for  setting  aside  the  act  procured  by  its  employ- 
ment." ^"^  Dr.  Holland  says  that  undue  influence  "  consists 
in  acts  which,  though  not  fraudulent,  amount  to  an  abuse 
of  the  power,  which  circumstances  have  given  to  the  will  of 
one  individual  over  that    of  another."  ^°^ 
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So  also  Dr.  Bishop  says,  ^"^  that "  any  complications  in  which 
a  party  may  find  himself  in^-olved,  whereby  his  act  of  contract- 
ing is  not  that  of  a  free  agent,  may,  at  least  in  equity,  be  avail- 
ed of  by  him  to  avoid  it,  as  against  those  by  whose  procure- 
ment it  was  made."  Mr.  Clark  says,  "'  that  "  Influence  obtained 
by  modest  persuasion,  and  arguments  addressed  to  the  under- 
standing, or  by  mere  appeals  to  the  affections,  cannot  properly  be 
termed  '  undue  influence  '  in  a  legal  sense  "^  ;  but  influence 
obtained  by  flattery,  importunity,  superiority  of  will,  mind,  or 
character,  or  by  what  art  soever  that  human  thought,  ingenuity, 
or  cunning  may  employ,  which  would  give  dominion  over  the 
will  of  a  person  to  such  an  extent  as  to  destroy  the  free  agency, 
or  constrain  him  to  do  against  his  will  what  he  is  unable  to 
refuse,  is  such  an  influence  as  the  law  condemns  as  undue  ""  ". 
Pomeroy  considers  undue  influence  as  a  moral,  social,  or 
domestic  force  exerted  upon  a  party,  controlling  the  free  action 
of  his  will.^^' 

The  statutory  definitions  of  undue  influence  are  more 
definite  and  compact.  Thus  the  California  Civil  Code 
enacts"^  that  undue  influence  consists  (1)  in  the  use,  by  one 
in  Avhom  a  confidence  is  reposed  by  another,  or  who  holds  a  real 
or  appai'ent  authority  over  him,  of  such  confidence  or  authority, 
for  the  purpose  of  obtaining  an  unfair  advantage  over  him ;  (2) 
in  taking  an  unfair  advantage  of  another's  weakness  of  mind  ; 
or  (3)  in  taking  a  grossly  oppressive  and  unfair  advantage 
of  another's  necessities  or  distress.  Recent  text-writers  have 
also  adopted  similar  descriptions  of  the  expression.  Thus  even 
Clark  "'  describes  undue  influence  as  consisting:  {a)  in  the  use  by 
one  in  whom  confidence  is  reposed  by  another,  or  who  holds  a  real 
or  apparent  authority  over  him,  of  such  confidence  or  authority 
for  the  pur^Dose  of  obtaining  an  unfair  advantage  over  him;  (h)  in 
taking  an  unfair  advantage  of  another's  weakness  of  mind; 
and  (c)  in  taking  a  grossly  ojjpressive  and  unfair  advantage  of 
another's  necessities  and  distress. 

In  British  India  also,  undue  influence  is  defined  so  as 
to  include  every  such  treatment  of  a  person  whose  mind  is  en- 
feebled by  old  age,  illness,  or  mental  or  bodily  distress,  which 
does  not  amount  to  coercion,  and  yet  makes  that  person  con- 
sent to  that  to  which  he  would  not  otherwise  have  consented; 
and  every  use  of  confidence  or  authority  by  a  person  in  whom 

»<"  Bish.  Cont,  290.  I  ii"  Schofield  r.  Walker,  63Mic}i.,  9R. 
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confidence  is  reposed  by  another,  or  who  holds  a  real  or  apparent 
authority  over  that  other,  for  the  purpose  of  obtaining  an  advan- 
tage over  that  other  which,  but  for  such  confidence  or  authority, 
he  could  not  have  obtained  "*.  This  enumeration  of  circums- 
tances constituting  undue  influence  is  far  from  complete;  spe- 
cially as  English  courts  of  equity  have,  since  their  early 
days,  been  busy  with  a  recognition  as  undue  influence  of  various 
circumstances  of  moral  hardship;  and  undue  influence  is  one  of 
the  chief  branches  of  the  exclusive  jurisdiction  of  such  courts. 

35.  The  term  "fraud"  is  used  in  a  very  comprehensive  sense  in 

the  English  and  the   Indian  Law.     Its  po- 

General  notion  of         j^^.  ^^^^[q^  consists  of  deception,  and  ordi- 

iraud      as     aiiectme      ^  ,      .  ,  i    n       -F        ,,  ^ 

freedom  of  consent.  "^^7  lexicographers  define  it  as  "  deception 
deliberately  practised  with  a  view  to  gaining 
an  unlawful  or  unfair  advantage."  "^  Even  Wharton,  in  his  Law 
Lexicon,  defines  it  as  deceit  in  defrauding  or  endeavouring  to 
defraud  another  of  his  right,  by  artful  device,  contrary  to  the 
rule  of  honesty.  This  was  the  early  notion  of  fraud  in  the 
English  law,  the  notion  in  the  Common  law,  as  not  affected  and 
widened  by  the  practice  of  the  courts  of  equity.  Thus  in  il ay- 
craft  v.  Creasij,  ""  Le  Blanc  said  that  "  by  fraud  he  understood 
an  intention  to  deceive,  whether  from  an  expectation  of  advan- 
tage to  the  party  himself,  or  from  ill-will  towards  another. " 

This  is  exactly  what  Roman  lawyers  meant  by  dolus.      Thus 

Gallus  Aquilius  defined   dolus  as  Quam  aliud  simulatur  et  aliud 

agitur.      Servius   more   fully  described  it   as   machinationem 

quandam,  alter ius  decipiendi  causa,  cum  aliud  simulatur  et  aliud 

agitur.     This  definition  was  considered  too  general,  and  Labeo 

pointed  out  ;  Posse  sine  dissimulatione  id  agi,  ut  quis  circum- 

veniaiur;  posse  et  sine  dolo  malo  aliud  agi,  aliud  simulari,  sicuti 

faciunt  qui  per  ejus  modi  dissimulationem  deserviant  et  tuentur 

vel    sua,    vel   aliena.      He   defined   it    as    omnis    calliditato, 

fallacia,   machinatio    ad   circumveniendum,   fallendum,     deci- 

piendum  alterum  adhibita.     Ulpian  and  other  Roman  jurists 

approved  of  that  definition.     Speaking  of  that  definition,  M. 

Bedarride,  in  his  work  on  Dol  and  Fraud,  says  "':  Mle  repondait 

parfaitement  a  Vides  qu'on  pent  se  faire  du  dol  et  des  caracteres 

le  constituant.  En  effet,  le   concours  de  manceuvres  deloyales  et 

d'un  prejudice  pour  la  partie   contractante,  determine  nettement 

la  nature  du  dol   et  son  objet,   indique  le  double  fondement  de 

faction  ouverte  a  celui  qui  en  a  ete  victime. 

11*  S.  16,  Act  IX  of  1872.  T        n"  2  East,    108,  ~  ~ 
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The  term  fraud  derived  from  a  word  denoting  simple  pre- 
judice was  at  first  used  in  a  still  more  restricted  sense,  to  denote 
a  similar,  but  less  artful,  conduct  directed  rather  against  courts 
or  third  persons  than  against  the  other  party  to  a  transaction. 
To  use  the  words  of  M.  Chardon,  it  descendait  jusqua  des  cas 
dmis  lesquels  I' intention  71' a  rien  de  coupable,  mnis  qui  preaenteiit 
un  dommage  par  Vevenement,  ce  que  les  docteurs  appellaient 
fraus  non  in  consilio  sed  eventu, "'  French  jurists  often  refer 
to  that  distinction  between  fraud  and  dol. 

Tlius  M.  Bedarride  says^":  Sans  doute,  le  dol  et  la  fraud  e  ont 
des  caracteres  communs,  subissent  dans  leur  recherche  V empire  de 
principes  analogues,  produisent  des  effets  identiques.  Mais  il  y 
a  entre  eux  des  differences  notables  dans  leur  nature,  dans  leur 
origins,  solvent  meme  dans  leurs  resultats.  Ainsi,  le  dol  ne 
pent  existcr  sans  Vemploide  manoeuvres,  imputables  a  Vune  dis 
parties,  ou  executees  dans  son  interet  par  un  tiers.  Lafraudc, 
ail  contraire,  ne  reside  le  plus  souvent  que  dans  V execution  d'vne 
convention  licite  et  juste,  elle  n'exige  auciine  manoeuvre ;  elle  est, 
dans  certain  cas,  coucertee  entre  toutes  les  parties  contractantes. 
Le  dol  vide  essentiellement  le  contrat.  Lafraude,  meme  con- 
venue,  n'a  souvent  av.cane  influence  siir  la  validite  et,  conse- 
quemment,  sur  Vexecution  a  donner  a  la  convention.  Aussi, 
verrons—nous  que  la  plainte  en  frauds  n' est  pas  toujours  psr- 
mise,  tandis  que  cells  en  dol  ne  saurait,  dans  aucun  cas,  etre 
refusee  d  la  partie  Uses.  So  also  Chardon,  in  his  Traits  dii 
Dol,  ^"^  says :  Chacun  ds  ess  deux  mots  a  cependant  un  sens 
propre  auquel  il  est  convenable  de  ss  fixsr,  pour  concevoir  des 
idess  plus  sainss  sur  les  questions  qui  s'y  rattachent.  Le  dol  est 
Vart  ds  trompsr  la  personne  qu'on  depouills.  La  frande  est 
celui  de  violer  les  lois  en  trompant  les  magistrats  ou  les  tiers  par 
la  forme  des  actss.  Bans  quelques  circonstances  il  y  a  dol  sans 
frauds ;  dans  d'autres,  il  y  a  frauds  sans  dol,  st  tres-souvent  il  y 
a  dol  et  fraude.  Par  exemple,  il  n^y  a  que  dol  quand,  par  des 
artifices,  un  individu  est  determine  d  donner  sa  chose  ou  d  la 
vendre  a  vil  prix.  U  n'y  a  que  fraude  quand  I'usurier,  de  concert 
avec  Vinfortune  qu'il  ruine,  couvre  ses  rapines  par  une 
convention  legals  en  apparence.  II  y  a  dol  et  fraude  lorsqu'  un 
incapable  obtient  par  des  psrfidies,  non-ssulement  une  liberalite 
immeritee,  mais  encore  son  degui&ement  sous  la  forms  d'un 
contrat  oner  eux. 


118  Ch.  Dol.  et  Fr.  3.  I  "'1  Bed.  Dol.  et  Fr.,  9. 

120  I.  4. 
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36.  In  the  English  law,  however,  there  is  no  term  corres- 
ponding  to  dol,  and  a  great  deal  of  the  diffi- 

Law        ""  culty  attaching  to  the  expression  "fraud," 

is  due  to  the  circumstance  of  its  doing  duty 

for  both  dol  and  fraude  of  the  French  Law. 

The  greatest  extension  in  the  sense  of  that  expression  has 
been  made,  however,  by  the  action  of  the  Courts  of  Equity,  which 
have  released  the  expression  entirely  from  the  trammels  of  deli- 
berate deception  and  moral  turpitude.  Thus  in  Flarman  v. 
Ftsher^^^,  fi'aud  was  said  to  be  an  act  unwarranted  in  law,  to 
the  prejudice  of  a  third  person,  and  not  that  crafty  villainy  or 
grossness  of  deceit  to  which  it  was  applied  in  common  lan- 
guage. In  the  case  oi  Green\.  Nixon^''^  Sir  John  Romilly  observ- 
ed that  "  fraud  implies  a  wilful  act  on  the  port  of  any  one,  whereby 
another  is  sought  to  be  deprived,  by  unjustifiable  means,  of 
what  he  is  entitled  to."  Similarly,  in  Earl  of  Aylesford  v. 
Morris, ^^^  Lord  Selborne,  L.  0.,  said  :  "Fraud  does  not  here 
mean  deceit  or  circumvention  ;  it  means  an  unconscientious  use 
of  the  power  arising  out  of  these  circumstances  and  conditions." 

In  England,  fraud  is,  therefore,  defined  at  present,  as  a 
statement  creating  in  a  person  a  false  belief  as  to  any  circum- 
stances, a  false  representation  of  fact,  made  with  a  knowledge  of 
its  falsehood,  or  recklessly  wdthout  belief  in  its  truth,  with  the 
intention  that  it  should  be  acted  upon  by  the  complaining  party, 
and  actually  inducing  him  to  act  upon  it^^*.  Similarly,  Dr. 
Holland  defines  '^°  it  as  "  the  intentional  determination  of  the 
will  of  ai:iother  to  a  decision  harmful  to  his  interests  by 
means  of  a  representation  which  is  neither  true  nor  believed  to 
be  true  by  the  person  making  it  ;"  Avith  the  further  obser- 
vation that  ''  the  essentials  of  a  fraudulent  repre- 
sentation are  that  it  is  (1)  untrue  in  fact,  (2)  made  with 
knowledge  of  its  untruth,  or  without  belief  in  its  truth, 
or  with  recklessness  as  to  its  truth  or  falsehood  ,  (3)  made 
for  the  purpose  of  inducing  another  to  act  upon  it." 

The  same  view  is  taken  in  the  United  States  also.  Dr. 
Pomeroy  says  ""that  "every  fraud,  in  its  most  general  and 
fundamental  conception,  consists  in  obtaining  an  undue  advan- 
tage by  means  of  some  act  or  omission  which  is  unconscientious 
or  a  violation  of  good  faith  in  the  broad  meaning  given   to   the 
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term  by  equity.  Furthermore,  it  is  a  necessary  part  of  this 
conception  that  the  act  or  omission  itself,  by  which  the  undue 
advantage  is  obtained,  should  be  willful ;  in  other  words, 
should  be  knowingly  and  intentionally  done  by  the  party; 
but  it  is  not  essential  in  the  equitable  notion,  although  it 
is  in  the  legal,  that  there  should  be  a  knowledge  of  and  an 
intention  to  obtain  the  undue  advantage  which  results." 
Clark,  in  his  work  on  Contracts/^^  describes  fraud  as  "  a  false 
representation  of  a  material  fact,  or  nondisclosure  of  a  material 
fact  under  such  circumstances  that  it  amounts  to  a  false  re- 
presentation, made  with  knowledge  of  its  falsity,  or  in  reckless 
disregard  of  whether  it  is  true  or  false,  or  as  of  personal  know- 
ledge, with  the  intention  that  it  shall  be  acted  upon  by  the 
other  party,  and  which  is  acted  upon  by  him  to  his  injury." 

Thus,  in  Kirby  v.  Ingersoll,  ^^^  the  Michigan  Supreme  Court 
said  that  "  by  the  term  'fraud,'  the  legal  intent  and  effect  of  the 
acts  complained  of  is  meant.  The  law  has  a  standard  for  measur- 
ing the  intent  of  parties,  and  declares  an  illegal  act  prejudicial  to 
the  rights  of  others  a  fraud  on  such  rights,  although  the 
parties  deny  all  intention  of  committing  a  fraud."  This  was 
quoted  with  approval  by  McWhorter,  C.  J.,  in  delivering  the 
opinion  of  the  Supreme  Court  of  Florida  in  Xo^an  v.  Logcm^'^,  in 
which,  in  speaking  of  a  mortgage,  he  said,  that,  if  the  mortgage 
"in  effect  is  a  fraud  upon  the  right  of  the  creditor,  the  motives 
of  the  parties  are  of  no  consequence."  In  delivering  the 
opinion  of  the  Supreme  Court  of  Pennsylvania  in  Mitchell  v. 
Kintzer,  ""  Coulter,  J.,  said,  that  "  it  may  safely  be  averred,  that 
all  deceitful  practices  in  depriving  or  endeavouring  to  deprive 
another  of  his  known  right  by  means  of  some  artful  device  or 
plan,  contrary  to  the  plain  rules  of  common  honesty,  is  fraud." 


37.     In  the  Indian  Law,  the  term  is  used  in  the  same  com 
prehensive  sense.     It  is  not  restricted  to  a 

•aua  m    maian 
Law. 


Fraud  in  Indian       i.  suggestion,  as  a  fact,  of  that  which  is  not 


true,  by  one  who  does  not  believe  it  to  be 
true,"  but  extends  also  to  "any  of  the  following  acts  commit- 
ted by  a  party  to  a  contract,  or  with  his  connivance,  or  by 
his  agent — 

(1)  the  active  concealment  of  a  fact  by  one  having  knowl- 
edge or  belief  of  the  fact ; 

1"  p.  321.  I        "°  22  Fic'sei. 

1"  1  Harr.  (Mich),  172.  |  "°  5  Pa.  .  St.,  216. 
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(2)  a  promise  made   without  any  intention   of  perform- 
ing it ; 

(3)  any  other  act  fitted  to  deceive  ; 

(4)  any  such  act  or  omission  as  the  law  specially  declares 
to  be  fraudulent."^ 

Even  silence  as  to  facts  likely  to  afiect  the  willingness  of  a 
person  to  enter  into  a  contract  is  declared  to  be  fraud,  if  the 
circumstances  "  are  such  that  regard  being  had  to  them,  it 
is  the  duty  of  the  person  keeping  silence  to  speak,  or  the 
silence  itself  is  equivalent  to  speech."  Nor  do  these  acts 
constitute  fraud,  only  when  they  are  committed  with  an 
intent  to  deceive  another  party  to  the  contract,  but  also 
when  the  intent  is  to  induce  him  to  enter  into  the  contract. 

The  Indian  Law  has,  however,  grouped  some  of  the  cases  fall- 
ing within  what  in  the  English  Law  is  usually  called  legal  or 
constructive  fraud,  as  separate  from  fraud,  under  the  head  of 
'misrepresentation,'  which  is  defined  in  the  Indian  Contract 
Act,  '^^  to  mean  and  include — 

(1)  the  positive  assertion,  in  a  manner  not  warranted  by 
the  information  of  the  person  making  it,  of  that  which 
is  not  true,  though  he  believes  it  to  be  true ; 

(2)  any  breach  of  duty  which,  without  an  intent  to  de- 
ceive, gains  an  advantage  to  the  person  committing  it, 
or  any  one  claiming  under  him,  by  misleading  another 
to  his  prejudice,  or  to  the  prejudice  of  any  one  claim- 
ing under  him; 

(3)  causing,  however  innocently,  a  party  to  an  agree- 
ment to  make  a  mistake  as  to  the  substance  of  the 
thing  which  is  the  subject  of  the  agreement. 

38.     Neither  coercion  or  undue  influence,  nor  fraud  can  pre- 
Absence  of  free  and     ^^^^^  '^^  creation  of,  or  destroy,  or  even  in- 
fair   consent    makes     validate,  a  contract  induced  by  a  consent 
contracts  only  Toid-     affected  by  them.     Fraud  is  often  said    to 
^  ®'  vitiate  consent,  but  it  does  not  negative  it; 

and  a  contract  is  not  necessarily  void,  on  the  ground  of  its  hav- 
ing been  induced  by  a  consent  vitiated  by  fraud.  Nor  has 
coercion  or  undue  influence  any  higher  effect.  The  Indian 
Contract  Act  actually  enacts  that,  when  consent  to  an  agree- 
ment is  caused   by  coercion,  undue  influence,   fraud  or  mis- 

"i  S.  17  Act.  IX  of  1873.  |         "»  S.  16  Act.  IX  of  1872. 
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representation,  the  agreement  is  a  contract  voidable  at  the 
option  of  the  party  whose  consent  was  so  caused  ;  and  that,  if 
the  consent  is  caused  by  fraud  or  misrepresentation,  that 
party  may  even  insist  on  the  performance  of  the  contract,  so 
that  he  may  be  placed  in  the  position  in  which  he  would  have 
been  if  the  representation  made  had  been  true.  Further,  the 
contract  will  not  even  be  voidable,  when  the  consent  is  caused 
by  misrepresentation  or  fraudulent  silence,  if  the  party,  whose 
consent  was  so  caused,  had  the  means  of  discovering  the  truth 
with  ordinary  diligence/^^ 

The  English  law  is  the  same.  Under  that  also  a  contract, 
induced  by  the  abovementioned  causes  of  consent,  is  not 
void ;  but  only  voidable  at  the  option  of  the  party  injured  by 
the  contract.  Sir  Frederick  Pollock  broadly  says:  "that 
where  the  consent  of  one  party  to  a  contract  is  obtained  by 
the  other,  under  such  circumstances  that  the  consent  is  not 
free,  the  contract  is  voidable  at  the  option  of  the  party  whose 
consent  is  so  obtained.  It  is  quite  clear  that  it  is  not  merely 
void"  ^^*.  In  the  United  States,  the  Louisiana  Civil  Code 
enacts"^,  that  "  engagements  made  through  error,  violence, 
fraud  or  menace,  are  not  absolutely  null,  but  are  voidable 
by  the  parties  who  have  contracted  under  the  influence 
of  such  error,  fraud,  violence  or  menace,  or  by  the  represent- 
•  atives  of  such  parties." 

A  deed  taken  under  duress  has  often  been  held  to  be  void- 
able.-"" In  Bush  V.  Brown,^^''  Downey,  J.,  in  delivering  the 
opinion  of  the  Supreme  Court  of  Indiana,  said  that  duress 
"  while  it  does  not  render  the  contract  absolutely  void,  will  yet 
enable  the  party  so  under  duress  to  avoid  it  at  his  option."  '°'' 
Almost  every  text-writer  has  laid  down  the  same  rule.' "  Clark 
says  "  that  a  contract  is  not  void,  because  it  was  entered  into 
under  duress,  but,  as  in  the  case  of  fraud,  is  merely  voidable 
at  the  option  of  the  injured  party,  and  stands  unless  he  sees  fit 
to  avoid  or  rescind  it."" 

(0)  In  Fairbanks  v.  Snow'^^^,  Holmes,  J.,  in  delivering  the  opinion  of  the  coart,  aaid 
that  it  was  well-settled,  "  that  where,  as  usnal,  the  so-called  duress  consists  only  of 
threats,  the  contract  is  only  voidable."  It  is  not  to  be  inferred  from  this  that  the  court 
considered  that  a  different  rule  would  apply  ivhen  the  duress  did  not  consist  of  threats 
but  of  acts.  The  case  under  consideration  being  one  of  threats,  it  was  not  necessary  to 
consider  or  pronounce  upon  any   other  point. 


1"  S.  19,  Act  iX  of  1872. 
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With  regard  to  undue  influence  also,  it  has  been  repeatedly 
laid  down  that  it  renders  a  contract  voidable  at  the  option  of 
the  injured  part)'."^  The  contract  stands,  however,  unless 
avoided."-  Anson  observes  that  "  contracts  and  gifts  made 
under  influence  are  voidable  and  not  void".'^^ 

In  regard  to  fraud,  the  character  of  its  effect  is  still  clearer.  It 
has  been  repeatedly  laid  doAvn  that  fraud  renders  a  contract 
voidable  and  not  void.  "*  Kerr  in  his  work  on  Fraud  "°  says, 
that  "a  contract  or  other  transaction,  induced  or  tainted  by  fraud, 
is  not  void,  but  only  voidable  at  the  election  of  the  party  defraud- 
ed. Until  it  is  avoided,  the  transaction  is  valid,  so  that  third 
parties,  without  notice  of  the  fraud,  may,  in  the  meantime,  acquire 
rights  and  interests  in  the  matter  which  they  may  enforce 
against  the  party  defrauded.  "  A  contract  which  is  void  hiis 
no  effect  Avhatever,  and,  if  it  has  any  effect,  it  cannot  be  void. 
It  is  settled  that  a  person,  who  has  been  induced  by  fraud  to 
enter  into  a  contract  may  Avaive  the  fraud,  and  hold  the  other 
party  to  his  bargain,  even  recovering  damages  for  the  fraud, 
though  he  may  not  be  able  to  rescind  the  contract,  if  he  delays 
for  an  unreasonable  time,  or  acts  upon  it  with  knoAvledge  of  the 
fraud;  and  that,  as  a  rule,  he  will  not  be  permitted  to  rescind, 
unless  the  other  party  is  placed  in  statu  quo.  Even  hond-Jide 
purchases  from  a  fraudulent  vendee  acquire  a  title  Avhich  may 
not  be  defeated  by  the  original  vendor's  exercise  of  his  right  to 
rescind.  Thus  where  a  bargain  has  been  made  hj  the  owner  of 
the  chattel  with  another,  by  Avhich  any  property  is  transferred 
to  that  other,  the  property  actually  passes,  though  the  bargain 
has  been  induced  by  fraud.  This  Avas  clearly  laid  doAvn  by  the 
Exchequer  Chamber  in  Glough  v.  London  and  North-Western 
Rij.  Co.,^*'''  in  which  Mellor,  J.,  in  delivering  the  opinion  of  the 
court,  said  :  "  We  agree  completely  with  what  is  stated  by  all 
the  Judges  below,  that  the  property  in  the  goods  passed  from 
the  London  Co.  to  Adams  by  the  contract  of  sale;  the  fact 
that  the  contract  was  induced  by  fraud  did  not  render  the 
contract  void,  or  prevent  the  property  from  passing  ;  but 
merely  gave  the  party  defrauded  a  right,  on  discovering  the 
fraud,  to  elect  whether  he  would  continue  to  treat  the  contract 
as  binding,  or  would  disaffirm  the  contract  and  resume  his 
property  ....  We  think  that,  so  long  as  he  has  made 
no  election,  he  retains    the  right  to  determine  it  either  way, 
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subject  to  this,  that,  if  in  the  iuterval,  whilst  he  is  deliberating, 
an  innocent  third  party  has  acquired  an  interest  in  the 
property ;  or  if,  in  consequence  of  his  delay,  the  position  evoa 
of  the  wrongdoer  is  affected,  it  will  preclude  him  from 
exercising  his  right  to  rescind."  It  is  clear  from  this,  that 
a  contract,  induced  by  force  or  fraud,  is  not  void,  but  only 
voidable,  and  that,  even  its  rescission  does  not  make  it  void 
as  against  bond-fide  purchasers  from  the  defrauding  party. 

The  same  rule  is   recognized   in  the  United  States.     Thus 
Clark   in     his    work   on    Contracts    says    "  that  fraud   does 
not  render     the    contract     absolutely  void,    but   renders  it 
voidable  at  the  option  of  the  party  injured.  "'"     In  Baird  v. 
Mayor,  ^*^  Euger,  C.  J.,  in  delivering  the  opinion  of  the  court, 
observed,   that   "  It   is   the   duty  of  a  party   who    has  been 
induced  to    enter    into  the   making  of  an    executory  contract 
for   the  purchase   of  personal  property  through  fraud,  if  he 
desires    to    avail  himself  of  that  objection,  to  act  upon  the  first- 
opportunity  and  rescind  it  by  repudiating  its  obligations, "  and 
said :  "  such  a  contract  is  not  void,  but  is  simply  voidable  at  the 
option  of  the  party  defrauded,  and  requires  affirmative  action  on 
his  part  to  relieA'e  himself  from  its  obligations."     It  is  no  doubt 
sometimes  said  that  coercion,  undue  influence  and  fraud  render 
a  contract  void  ab  initio  ;  but  this  is  merely  a  careless    use    of 
words.     The  word  "  void  "  is  often  used  for  voidable,"'  though 
there  is  a  material  difference  between  the  two.     Thus  in  the  Eli- 
zabethan Statute  (27  Eliz.,  ch.4.),  for  the  protection  ofpurchasers, 
certain   conveyances   of  lands,    tenements  or  other   heredita- 
ments are  declared  to  be  "  utterly  void,  frustrate,  and  of  no  effect," 
and  still   it  is    quite    settled  that   they  are   only   voidable   as 
against  persons  who  should  have  purchased  them  before  or  might 
purchase  them  afterwards,  or  their  legal  representatives.     The 
same  construction  has  also  been  put  on  13  Bliz.,  ch.  6,    which 
was  enacted  for  the  protection  of  creditors,  and  declared  certain 
conveyances,  &c.,  "to  be  clearly  and  utterly  void,  frustrate,  and  of 
none  effect "   generally  and  not  only  as  against  any  person  or 
persons,    and    still    it  has  long   been    quite  settled  that   such 
transactions    are    not  void,  but  only  voidable  as  against  the 
creditors  affected  prejudicially  by  them. 

Similarly,  it  is  laid  down  in  the  Civil  Code  of  France  that 
violence  and  dol  are  a  cause  of  the  nullity  of  the  contract  in- 
duced by  them^'^";  but  s.  1117  lays  down  that  such   a  contract 
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rCest  point  nulle  de  plein  droit,  but  only  gives  lieu  a  une  action  en 
nullith  ou  en  resdsion.  The  Italian  Civil  Code  has  not  got  any 
such  explanatory  provision,  but  the  clauses  ^  relating  to  the 
nullity  of  a  contract  on  the  ground  of  violenza  and  dolo  are 
construed  in  the  same  manner.  Speaking  of  the  rights  of  third 
persons,  Griorgio  Giorgi  says  that  that  is  the  chief  reason  for 
which  le  moderne  legidazioni  hanno  considerato  la  violenza  come 
semplice  vizio  di  consenso  che  produce  invalidita  con  azione  da 
esperimentarsi  dentro  un  breve  periodo  di  tempo,  (g)  ^ 

In  the  German  Law  also,  in  case  of  transactions  infer  vivos,  er- 
zwungen  abgegebene  Erhldrung  wird  duroh  nachtrdgliches  Aner- 
henntniss  im  Zustand  der  Willensfreiheit  riickicdrts  giltig.^  (h") 
Eccius,  in  his  Preussisches  Privatrecht  further  says:  Da  die 
Erkldrung  des  Betrogenen  beim  Rechtsgeschaft  unter  Lebenden 
nur  nach  seinem  Willen  anfechtbar  ist,  sofolgi;  dass  der  Betrogene 
auch  bei  ihr  beharren,  sie  als  giltig  betrachten  Icann  (i)  *. 

39.     Non  videntur  consentire  qui  erant,  Nule  a  enim  voluntas 

errantis    est.     This    must   be   generally 

mistakeTn  consent.     '^     correct  also  as  a  consent  is  only  in  regard 

to  an  act,  and.  the  error  reierred  to  also 


"J 


must  be  in  regard  to  that  act,  or  in  regard  to  such  constituents 
of  it  as  may  be  material  in  the  particular  branch  of  law  to 
which  the  matter  under  consideration  may  relate.  The  term 
error,  however,  is  a  very  comprehensive  one.  It  has  been 
described  as  una  difformita  fra  le  idee  deila  nostra  mente  e 
I'ordine  delle  cose  (j)  *. 

Jurists  look  at  error  from  different  points  of  view,  con- 
templating different  incidents  of  the  act  erred  about  as  its 
essentials,  and  therefore  taking  different  views  of  its  legal  effect. 
Thus  it  has  been  said  by  Eccius,  in  his  work  on  Preussisches 
Privatrecht,  that  an  error  is  die  unwdhre  Vorstellung  von  den 
Wirkungen  des  Inhalts  der  Erkldrung  (ky.    As  a  natural  result 

(g)  The  modern  legislations  have  considered  violence  as  simply  a  viae  of  consent, 
which  prodnces  invalidity  by  an  action  to  be  tried  within  a  short  period  of  time. 

{h)  A  declaration  extorted, by  force  will,  through  subsequent  ratification  while  the 
will  is  free,  become  valid  again. 

(i)  A  declaration  of  the  deceived  person  in  legal  transactions  inter  vivos  is  void- 
able only  according  to  his  will  ;  so  does  it  follow  that  the  deceived  person  can  also  insist 
that  the  transaction  may  be  deemed  valid. 

(j)     An  unconformity  between  the  ideas  of  our  mind  and  the  order  of  the  things. 

(/,■)  The  untrue  conception  of  the  effectiveness  of  the  contents  of  the  declaration  (of 
consent) . 


1  Ss.  mi  &1115; 

«  rV.,  91. 

3  II.  Preus.  Priv.,  1  7. 
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of  that,  he  says,   that  Der   Wille  ist  ferner  nicht  frei  wenn 
der  Wollende  sich  irrt  (I) . 

On  the  other  hand,  Sir  Frederick  Pollock  says :  ''  Mistake 
as  such  has  no  legal  effects  at  all.  When  an  act  is  done 
under  a  mistake,  the  mistake  does  not  either  add  anything 
to  or  take  away  anything  from  the  legal  consequences  of  that 
act,  either  as  regards  any  right  of  other  persons  or  any  liability 
of  the  person  doing  it,  nor  does  it  produce  any  special 
consequences  of  its  own;  unless  knowledge  of  something  which 
the  mistake  prevents  from  being  known,  or  an  intention 
necessarily  depending  on  such  knowledge,  be  from  the  nature 
of  the  particular  act  a  condition  precedent  to  the  arising  of 
some  right  or  duty  under  it'."  He  even  says  that  "mistake 
does  not  of  itself  affect  the  validity  of  contracts  at  all ;"  though 
it  "  may  be  such  as  to  prevent  any  real  agreement  being 
formed"  \ 

Parties  to  a  contract  sometimes  do  not  mean  the  same 
thing,  or,  while  meaning  the  same  thing,  one  or  both  form 
untrue  conclusions  as  to  that  thing  or  as  to  the  object  of  the 
contract.  In  such  a  case,  there  is  no  actual  concurrence  of 
wills,  and  therefore  no  real  consent  to  form  a  contract,  and  no 
contract.  It  is  not  necessary  that  a  mistake  should  have  this 
effect  in  every  case.  There  are  cases,  however,  in  which  it  has 
that  effect,  and  reference  to  those  cases  will  be  made  later  on. 

40.    The  word  "  error  "  is  often  identified  with  "mistake,"  and 

thus  distinguished  from  "  ignorance."  It  is 

Mistake,  error,  and     sometimes  held  to  be  a  general  word  includ- 

dffrenr    ^""^  ing  both  mistake  and  ignorance.  Mistake  is, 

^^^^ '  however,    essentially   different  from    ign- 

rance."  Ignorance,  it  has  been  repeatedly  said,  is  not  mistake. 
The  distinction  has  been  chiefly  adverted  to  in  regard  to  the  ig- 
norance and  the  mistake  of  law.  Johnson,  J.,  in  distinguishing 
the  two  in  the  opinion  of  the  court  in  Lawrence  v.  Beaubien}'^, 
observed  that  "  the  former  is  passive,  and  does  not  presume  to 
reason,  and  unless  we  were  permitted  to  dive  into  the  secret 
recesses  of  the  heart,  its  presence  is  incapable  of  proof;  but  the 
latter  presumes  to  know  Avhen  it  does  not,  and  supplies  palpable 
evidence  of  its  existence."  The  case  of  Culbreath  v.  Cul- 
breath  "  affords   a  good  illustration  of  the   difference   between 

(I)     The  -will  is  further  not  free,  when.the  person  willing  is  mistaken. 


'  Poll.  Cent.,  424. 
8  Poll.  Cant.,  422. 
°  Fletcher  v.  Toilet,    6  Ves.,    14; 


Penny  T.  Martin,  4  John.  Ch.,  568. 
10  2  Bailey,  623. 
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the  two.  Nisbet,  J.,  in  delivering  the  opinion  of  the  court  in 
that  case,  said:  "Ignorance  does  not  pretend  to  knowledge,  but 
mistake  assumes  to  know.  Ignorance  may  be  the  result  of  laches 
which  is  criminal;  mistake  argues  diligence,  which  is  commend- 
able. Mere  ignorance  is  no  mistake,  but  a  mistake  always  in- 
volves ignorance,  yet  not  that  alone.  If  the  plaintiff — the  ad- 
ministrator— had  refused  to  pay  the  distributive  share  in  the 
estate  which  he  represented  to  the  children  of  his  intestate's 
deceased  sister,  upon  the  ground  that  they  were  not  entitled  in 
law,  that  would  have  been  a  case  of  ignorance,  and  he  would 
not  be  heard  for  a  moment  upon  a  plea  that,  being  ignorant  of 
the  law,  he  is  not  liable  to  pay  interest  on  their  money  in  his 
hands.  But  the  case  is,  that  he  was  not  only  ignorant  of  their 
right  in  law,  but  believed  that  the  defendants  Avere  entitled  to 
their  exclusion,  and  acted  upon  that  belief,  by  paying  the 
money  to  them.  The  ignorance,  in  this  case,  of  their  right, 
and  the  belief  in  the  right  of  the  defendants,  and  action  on  that 
belief,  constitute  the  mistake.  The  distinction  is  a  practical 
one,  in  this,  that  mere  ignorance  of  the  law  is  not  susceptible 
of  proof.  Proof  cannot  reach  the  convictions  of  the  mind,  un- 
developed in  action;  whereas,  a  mistake  of  the  law,  developed 
in  overt  acts,  is  capable  of  proof  like  other  facts." 

On  the  other  hand,  Walker,  J.,  in  delivering  the  opinion  of  the 
court  in  Gwinn  v.  Hamilton^^  observed  that  "a  distinction  has 
been  taken  in  South  Carolina,  Georgia,  Kentucky  and  Maryland 
between  mistakes  of  law  and  ignorance  of  law,  and  there  are 
some  English  decisions  which  have  been  regarded  by  some  as 
supporting  the  distinction.  But  this  distinction  has  been  gene- 
rally repudiated,  as  resting  upon  a  mere  imaginary  difference, 
or  as  too  subtle  and  refined  for  practical  application.  The  great 
weight  of  authority,  both  in  England  and  America,  maintains 
the  rule  we  have  laid  down  above."  In  Champlin  v.  Laytin^^ 
Branson,  J.,  observed  that  there  was  no  distinction  between  an 
ignorance  and  a  mistake  of  the  law,  while  Senator  Paige  observed 
that  the  distinction  made  was  proper. 

Strictly  speaking,  ignorance  is  the  absence  of  some  idea,  the 
not  knowing  of  something  that  exists,  while  a  mistake  is  the 
existence  of  a  wrong  idea,  the  knowing  of  something  which  does 
not  exist.  Looked  deeply,  however,  they  are  the  different  aspects 
of  the  same  thing,  each  implying  the  not  knowing  of  the  real 
state  of  things.  The  Indian  Contract  Act  thus  uses  the  word 
mistake  only,  and  the  Indian  Penal  Code   the  word   ignorance 

"  29  Ala.,  233.  j  "  is  Wend.,  407.  ~ 
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only.  Their  legal  effect,  is,  however,  the  same.  So  also 
Bigelow  in  an  article  in  the  Laio  Quarterly  Review,^*  after 
observing  that  mistake,as  contrasted  with  ignorance,  implies 
some  notice  and  consideration  of  the  law,  says  "  the  terms  are 
commonly  used  as  synonymous ;  or  rather  the  term  mistake  has 
nearly  usurped  the  other's  place." 

In  German   law  also,  Das  Falschwissen  und  das  Nichtwissen 
stehen  sick  in  ihrer  Bedeutung  fur  das  Becht  gleicW   (k). 

41.     To  prevent  the  formation  of  a  contract,  it  is  not  necessary 

,,.     ,  ,  that  both  the  parties  should  be  mistaken. 

Mistake    eren  of  one      —  -      ^ 


party  may  prevent  form 
ation  of  contract. 


There  can  be  no  concurrence  of  wills,  even 
if  one  party  is  under  a  mistake.  The 
Roman  Law  did  not  require  for  the  in- 
validity of  a  contract  that  the  error  should  be  bilateral.  Giorgio 
Giorgi  in  his  work  on  the  Theory  of  Obligations,  after  observ- 
ing that,  says  :  Tanto  merita  scusa  chi  ha  sbagliaio  solo,  purche 
non  sia  stato  vittima  di  un  errore  imperdonabile,  quanto  la 
merita  chi  ha  sbagliato  in  compagnia  delValtro  contraente. 
E  d'altronde  la  legge  scusa  certe  volte  I'errore  sulla  persona:  era 
questa  specie  di  errore  come  potrehbe  essere  bilaterale.^^    (I) 

Under  the  English  Law,  a  contract  may  in  some  cases  be 
held  invalid  on  account  of  the  mistake  of  one  of  the  parties." 
The  Indian  Law  of  Contracts  lays  it  down,  however,  generally, 
as  a  necessary  condition  of  the  invalidity  of  a  contract,  that 
both  the  parties  must  be  under  a  mistake.     This  view  is  not 
quite  without  authority,  and  though  not  generally  approved,  is 
of  course,  so  far  as  it  goes,  not  likely  to  lead  to  any  practical 
difficulties,  particularly  as  this  provision  of  the  Act  will  apply 
chiefly  to  cases  in  which  there  is  a  contract,  and  the  mistake  is 
only  in  substantia  and  such  as  may  invalidate  the  contract.     And 
in  such  cases,  the  contract  even  under  the  English  Law  will  be 
invalid  only,  if  the  error  is  common  to  both  partes.^^    "In  fact," 
Dr.  Bishop  says,"    "that  as  a  general  rule,  the  mistake  which 
will  render  a  contract  void  or  voidable  must  be  mutual."     In 
any  case,  it  is   seldom  that  one  party  may  be  under  a  mistake, 

(it)  Mistake  and  ignorance  are  the  same  in  their  signification  for  purposes 
of  law. 

(I)  He  who  has  alone  made  a  mistake,  if  he  be  not  the  victim  of  an  unpardonable  error, 
raerits  excuse  as  much  as  be  who  has  made  a  mistake  in  company  with  the  other  contract- 
ing party.  And  as  on  the  other  hand,  the  law  excuses  sometimes  the  error  concern- 
ing the  person :  how  can  this  species  of  error  be  bilateral. 


1*  I.  298. 
"  IV.  82. 
18  Poll.  Cont,,  42,  43,476-477. 
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without  the  other  party  being  cognizant  of  it.  And  when  this 
other  party  is  innocent,  it  will  generally  be  too  hard  on  him  to 
allow  the  mistaken  party  to  allege  a  mistake,  and  have  the 
contract  set  aside  on  account  of  it.  A  due  regard  to  the  interests  of 
the  innocent  party  who  thought  that  there  was  a  valid  contract, 
and  made  all  his  dispositions  in  reliance  on  that  contract,  might 
well  require  that  the  contract  should  not  be  set  aside  except  in 
cases  in  which  there  was  a  mistake  on  both  the  sides.  In  such 
cases,  if  one  of  the  parties  must  suffer,  it  is  only  right  that  the 
suffering  must  be  on  the  side  on  which  there  is  a  mistake. 
Nor  is  there  any  hardship  in  this.  Law  looks  more  to  the 
expression  of  consent  than  to  the  consent  itself.  Even  when 
there  is  no  actual  concurrence  of  wills,  the  parties  or  either  of 
them  are  often  not  at  liberty  to  allege  their  mistake,  on  the 
ground  of  estoppel  or  of  public  policy,  and  must  suffer  for  its 
consequences. 

42.     As   observed   above,  mistake  in  certain  cases  has  the 
Nature  of  facts,  mis-     effect  of  negativing  or  vitiating  consent, 
take  of  which  may  afiect     and   thus   of  affecting  the  existence  or 
consent.  Validity  of  a  contract.    Mistakes,  both  of 

fact  and  law,  may  have  this  effect,  but  there  are  differences  in 
the  operation  of  the  two;  and  reference  will  be  made  first 
to  the  former,  which  proceeds  either  from  ignorance  of  that 
which  really  exists,  or  from  a  mistaken  belief  in  the  existence 
of  that  which  has  none.^" 

The  nature  and  effect  of  a  mistake  on  contracts  was  well 
explained  in  the  case  oiHurd  v.  HalV^,  in  which  Dixon,  J., 
in  delivering  the  opinion  of  the  court  said  :  "  A  mistake  of  fact 
is  ordinarily  said  to  take  place,  either  when  some  fact,  which 
really  exists,  is  unknown,  or  some  fact  is  supposed  to  exist 
which  really  does  not  exist.  In  legal  parlance  it  has  a  much 
more  enlarged  signification  than  a  mistake  of  law,  and  extends 
to  and  includes  the  case  of  a  party  who,  through  mere 
ignorance  of  the  existence  or  non-existence  of  a  material  fact 
is  induced  to  do  an  act  or  enter  into  a  contract  injurious 
to  himself,  where,  if  he  had  been  informed  of  the  existence 
or  non-existence  of  such  fact,  he  would  not  have  performed 
such  act,  or  made  such  contract.  Ignorance  of  the  existence 
or  non-existence  of  a  material  fact,  precludes  the  idea  that 
the  party,  at  the  time  of  the  transaction,  should  have  been 
influenced  by  it,  for  it  is  impossible  that  the  mind  should   be 

»o  Loins.  Civ.  Code,  Art,,  1821.         |  »i  12  Win.,  112. 
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moved  by  that  of  whicli  it  knows  nothing.  This  ignorance  of 
facts  must  be  excusable,  that  is,  it  must  not  arise  from  the 
intentional  neglect  of  the  party  to  investigate  them.  The  rule 
which  formerly  prevailed,  that  if  a  party  might,  by  the 
exercise  of  reasonable  diligence,  have  ascertained  the  facts,  he 
would  not,  on  the  ground  of  ignorance  or  mistake,  be  relieved 
from  his  contract,  has  of  late  been  very  much  relaxed.  The 
later  cases  establish  the  doctrine  that  whenever  there  is  a 
clear  bond  fide  mistake,  ignorance  or  forgetfulness  of  facts, 
the  contract   may,   on   that  account,  be   avoided." 

Broadly  speaking,  there  is  no  contract  at  all,  where  the  mis- 
take is  in  regard  to  the  nature  or  the  terms  of  the  agreement 
itself,  in  regard  to  the  person  with  whom  the  agreement  is 
made,  or  in  regard  to  the  identity  or  existence  of  the  object 
of  the  agreement.  When  the  mistake  is  in  regard  to  any  other 
matter,  there  may  be  a  contract,  but  the  mistake  will  in 
certain  cases  render  the  contract  void.  What  these  cases  are,' 
has  not  been  absolutely  settled  in  any  system  of  law,  nor  do 
they  appear  to  admit  of  a  general  settlement.  The  Indian 
Contract  Act  lays  down  that  the  mistake  of  fact  to  invalidate 
the  agreement  must  be  as  "  to  a  matter  of  fact  essential  to 
the  agreement."  This  does  not  solve  the  diflBculty,  but  only 
throws  it  a  step  further  as  to  what  is  so  essential  to  an  agree- 
ment ;  and  this  must  be  determined  with  reference  to  the 
peculiar  circumstances  of  each  case. 

The  provisions  of  the  Continental  Codes  are  also  couched 
in  general  language,  and  do  not  throw  much  light  on  the 
matter.  The  French  Civil  Code  thus  lays  down  that  the 
error  is  a  cause  of  the  nullity  of  the  contract,  only  when  it 
tonibe  sur  la  substance  meme  de  la  chose  qui  en  est  Vobjet^'. 
The  Italian  Civil  Code  lays  down  that  an  error  di  fatto  non 
produce  la  nullita  del  contratto,  se  non  quando  cade  sopra  la 
sostanza.  della  cosa  che  ne  forma  Voggetto.  ^'  (m) 

The  Spanish  Civil  Code  provides  that  the  error  to  vitiate 
consent  ought  to  bear  on  the  substance  of  the  thing  which  forms 
the  object  of  the  contract,  or  on  the  conditions  which  have 
given  room  to  its  formation  ^.  The  Louisiana  Civil  Code  ^'  is 
a  little  more  definite,  and  provides  that  an  error  to  invalidate  a 

(m)  Of  fact  produces  the  nullity  of  the  contra  at,  only  when  it   relates  to  the  substance 
of  the  thing  which  forms  the  objeot  of  it. 

"  S.  1110.  I  »*  S.  1266. 

"  S.  110.  I  «i»  Art.,  1123. 
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contract  must  be  in  some  point,  which  was  a  principal  cause  for 
making  the  contract.     The  Egyptian  Civil  Code  goes  still  fur- 
ther and  enacts  that  a  mistake  renders  the  consent  void,  when 
it  affects  the  main  description  under  which  the   subject-matter 
of  the  contract  has  been  regarded  in  the   contract^^.     The  Ger- 
man Civil  Code  has  chalked  out  an  altogether  new  line  and   is 
still  more   vague.   Thus  S.   119   of  the  Code  enacts:    Wer  bei 
der     Abgahe    einer      Willenserkldrung     iiber     deren     Inhalt 
im     Irrthume    war    oder     eine     Erkldrung       dieses    Inhalts 
iiberhaiipt     nicht    abgeben      woUte,      Icann      die     Erkldrung 
anfeehlen,  wenn     anzunehmen  ist,     dass     er    sie    bei  Kennt- 
niss     der     Sachlage     und  bei     verstdndiger      Wiirdigung    des 
Falles  nicht  abgegeben  haben  wiirde.  Alslrrthum  iiber  den  In- 
halt der  Erkldrung   gilt   auch    der    Irrthum  iiber  solche  Eigen. 
schaften  der  Person  oder  der  Sache,  die  im  Verkehr  als  wesentlich 
angesehen    wer  den   (a).    And    S.     120  adds  :    Eine    Willens- 
serkldrung     welche      durch  die     zur       Uebermittelung      ver- 
wendete    Person    oder     Anstalt    unrichtig     iibermittelt     war- 
den    ist,    kann     unter     der     gleichen     Voraussetzung     ange- 
fochten   werden   loie  nach   §    119     eine   irrthiimlich  abgegebene 
Willenserkldrung  (b). 

As  a  general  principle  in  the  abstract,  an  error  to  be  able  to 
form  a  ground  for  the  invalidation  of  a  contract  deve  avere 
avuto  tantu  peso  sulVanimo  del  contraente  medesimo,  da 
rendere  certo  che  esse  non  avrebbe  concluso  il  contratto  se 
avesse  conosciuta  la  veritdJ'\n)  This  principle  does  not  appear, 
however^  to  have  been  adopted  in  any  positive  system  of  law. 
The  extent  of  its  actual  application  is  determined  somewhat 
differently  by  judges  in  different  countries.  The  illustra- 
tions given  in  the  Indian  Contract  Act  ^^  of  matters  of  faot 
essential  to  the  agreement  do  not  throw  any  valuable  light  on 
the  character  of  the  relation  indicated  by  the  word  "  essen- 
tial. They  all  refer  to  the  existence  of  the  subject-matter  of 
the  agreement,  and  therefore   do   not  help  to   indicate  what 

(a)  He  who  in  making  a  declaration  of  will  was  mistaken  regarding  the  contents  of  it, 
or  did  not  wish  to  make  a  declaration  with  such  contents,  may  claim  to  avoid  it,  if  it  is  to 
be  supposed  that  he  would  not  have  made  it,  if  aware  of  the  state  of  things,  and  if 
rightly  able  to  appreciate  the  case.  An  error  regarding  such  qualities  of  the  person  or 
thing  as  are  considered  important  in  transactions  is  also  to  be  considered  a  mistake 
regarding  the  contents. 

(i)  A  declaration  of  will  which  has  been  wrongly  transmitted  by  a  person  or  in- 
stitutiou  employed  in  transmitting  it,  may  be  claimed  to  be  avoided  in  the  same 
manner  as  a  wrongly  made  deelaratiou  according  to  S.  119. 

(»)  Must  have  had  such  weight  over  the  contracting  party  himself,  as  to  render  it 
certain  that  he  would  not  have  entered  into  the  contract  if  he  had  known  the  truth. 

"  S.  195.  I  "  IV,  Giorg.  Teo.  Obbl.,  69. 

"  S.  20  Act  IX.  of  1872. 
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matters  would  be  considered  essential.  The  determination  of 
what  matters  of  fact  are  essential  to  the  agreement,  must, 
therefore,  ex  necessitate  rei  as  in  the  case  of  the  French 
and  the  Italian  Codes,  proceed,  in  the  main,  on  general  consi- 
derations. 

It  is  beyond  the  scope  of  this  treatise  to  discuss  all  the  cases 
in  which  a  mistake,  as  to  these  matters  will,  or  will  not,  in- 
validate the  contract ;  nor  is  it  necessary  to  refer  to  the  various 
conditions  in  which,  and  the  various  restrictions  under  which, 
a  mistake  will  have  that  effect.  Reference  will  be  made  briefly 
under  these  three  heads  respectively  to  the  general  principles 
governing  the  eifect  of  mistake  on  consent  in  regard  to  contract, 
so  far  as  they  have  a  bearing  on  questions  relating  to  the  con- 
sent in  the  criminal  law. 

43.  A  mistake  as  to  the  nature  of  the  transaction  prevents 
the  concurrence  of  wills,  and  is  of  rare 
tur^of  the  t?ansactio°!"  occurrence.  There  can,  however,  be  no 
contract  where  there  is  such  a  mistake. 

Thus  in  Thoroughgood's  case,^'  it  was  held  that  "  if  an  illiter- 
ate man  have  a  deed  falsely  read  over  to  him,  and  he  then  seals 
and  delivers  the  parchment,  that  parchment  is  nevertheless 
not  his  deed."  In  a  note  to  that  case  in  Eraser's  Edition  of 
Coke's  Reports,  it  is  suggested  that  the  doctrine  is  not  confined 
to  the  condition  of  an  illiterate  grantor,  and  a  case  in  Keilway's 
Reports,  p.  70,  is  cited  in  support  of  this  observation.  In  that 
case,  the  grantee  himself  was  the  defrauding  party  ;  but  the 
position  that,  if  a  grantor  or  covenantor  be  deceived  or  misled  as 
to  the  actual  contents  of  a  deed,  the  deed  does  not  bind  him, 
is  supported  by  many  authorities,  and  recognized  by  the  Court  of 
Exchequer  in  the  case  of  Echvards.  v.  Brown.^"  The  same  isheld 
in  the  United  States,  and  a  deed  was  in  Mo  Gmn  v.  Tobey^^  held 
void,  as  in  fact,  not  the  deed  of  the  person  by  whom  it  purport- 
ed to  be  executed,  on  the  ground  that  he  had  signed  it  believ- 
ing it  to  be  the  counterpart  of  a  lease  which  he  had  executed, 
and  '*  never  meant  to  execute  a  deed,  and  never  knew  that 
he  had  executed  one."  In  Gliney.  Guthrie,  ^^  Buskirk,  /.,  said 
"  It  is  well  settled  by  authority  and  on  principle,  that  the  party 
whose  signature  to  a  paper  is  obtained  by  fraud  as  to  the  char- 
acter of  the  paper  itself,  who  is  ignorant  of  such  character,  and 
has  no  intention  of  signing  it,  and  who  is  guilty  of  no  negligence 

2"  2  Co.  Rep.,  9b.  I  "  62  Mich.,  252. 

30  1  Or.  &  J.,  312,  I  "  42  Ind.,  227. 
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in  affixing  his  signature,  or  in  not  ascertaining  the  character 
of  the  instrument,  is  no  more  bound  by  it  than  if  it  were  a 
total  forgery." 

The  Louisiana  Civil  Code^'  enacts  that  "  error  as  to  the 
nature  of  the  contract  will  render  it  void,"  the  miture  of 
the  contract  being  ''that  which  characterises  the  obhgation. 
Thus  if  the  party  receives  property,  and  from  error  or  ambi- 
guity in  the  words  accompanying  the  delivery,  believes  that 
he  has  purchased,  while  he  who  delivers  intends  only  to 
pledge,  there  is  no  contract." 

The  principle  is  held  to  apply  in  the  case  of  negotiable 
instruments  even  as  against  bond  fide  holders.  The  inquiry 
in  such  cases  goes  back  of  all  questions  of  negotiability  or 
of  the  transfer  of  the  supposed  paper  to  a  purchaser  for  value, 
before  maturity  and  without  notice.  It  challenges  the  origin 
and  existence  of  the  paper  itself;  and  the  proposition  is  to 
show,  that  it  is  not  in  law  or  in  fact  what  it  purports  to  be. 
"  Negotiability  pre-supposes  the  existence  of  the  instrument  as 
having  been  made  by  the  party  whose  name  is  subscribed  ; 
for,  until  it  has  been  so  made  and  has  such  actual  legal 
existence,  it  is  absurd  to  talk  about  a  negotiation,  or  transfer, 
or  bond  fide  holder  of  it.  That  which  in  contemplation  of  law, 
never  existed  as  a  negotiable  instrument,  cannot  be  held  to 
be  such  ;  and  to  say  that  it  is,  and  has  the  qualities  of 
negotiability,  because  it  assumes  the  form  of  that  kind  of 
paper,  and  thus  to  shut  out  all  inquiry  into  its  existence,  or 
whether  it  is  really  and  truly  what  it  purports  to  be,  is  petitio 
prindpii  begging  the  question  altogether."  ^* 

Thus,  in  Foster  v.  MacKinnon, ""  the  acceptor  of  a  bill  of 
exchange  had  induced  a  person  to  endorse  it  by  telling  him 
that  it  was  a  guarantee.  It  was  held  that  the  bill  did  not 
bind  him  even  in  the  hands  of  a  bond  fide  purchaser  for  value. 
Byles,  J.,  in  delivering  the  judgment  of  the  Court  upon  a 
rule  nisi  for  a  new  trial,  said:  "It  seems  plain,  on  principle 
and  on  authority,  that,  if  a  blind  man,  or  a  man  who  cannot 
read,  or  who  for  some  reason  (not  implying  negligence)  forbears 
to  read,  has  a  written  contract  falsely  read  over  to  him,  the 
reader  misreading  to  such  a  degree  that  the  written  contract 
is  of  a  nature  altogether  different  from  the  contract  pretended 
to  be  read  from  the  paper  which  the  blind  or   illiterate  man 


=  3  Art.  1841.  I  »*  Walker  v.  Egbert,  29  Wis.,  194. 
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afterwards  signs ;  then,  at  least  if  there  be  no  negligence, 
the  signature  so  obtained  is  of  no  force.  And  it  is  invalid  not 
merely  on  the  ground  of  fraud,  where  fraud  exists,  but  on 
the  ground  that  the  mind  of  the  signer  did  not  , accompany 
the  signature  ;  in  other  words,  that  he  never  intended  to 
sign,  and  therefore  in  contemplation  of  law  never  did  sign, 
the  contract  to  which  his  name  is  appended." 

This  decision  was  quoted  with  approval  and  followed  in 
Whitney  v.  Snyder, ^^  in  which  Talcott,  J.,  in  delivering  the 
opinion  of  the  New  York  Supreme  Court,  said  :  ''A  bona  fide 
holder  of  commercial  paper,  for  value  and  before  maturity,  is 
protected  in  many  cases  against  defences  which  are  perfectly 
available  as  between  the  original  parties,  such  as  that  the  sig- 
nature was  obtained  by  false  and  fraudulent  representations,  that 
a  blank  bill  or  acceptance  has  been  filled  up  for  a  greater  amount 
than  the  party  to  Avhom  it  was  delivered  -was  authorized  to  in- 
sert. But  in  all  these  cases  the  party  intended  to  sign  and  put 
in  circulation  the  instrument  as  a  negotiable  security.  AYhere 
this  is  the  case,  he  is  bound  to  know  that  he  is  furnishing  the 
means  whereby  third  parties  may  be  deceived,  and  innocently  led 
to  part  with  their  property  on  the  faith  of  his  signature,  and  in 
ignorance  of  the  true  state  of  facts.  Biit,  while  this  is  a  rule 
ot  great  convenience  and  propriety,  there  are,  and  must  be,  some 
limits  to  its  application,  some  defences  as  to  which  even  a  bond 
fide  purchaser  purchases  at  his  peril.  The  familiar  case  of  a 
note  declared  void  by  statute,  as  in  the  case  of  usury,  furnishes 
an  illustration."  The  same  has  been  held  in  several  other 
cases  in  the  United  States.^' 

And  the  same  rule  has  been  held  to  apply  even  when  the 
mistake  is  not  as  to  the  nature  of  the  instrument,  but  only  as  to 
the  amount  or  other  details  of  it.  Thus,  in  Griffiths  \.  Kellogg,  ^^ 
a  lightning  rod  agent  induced  a  woman  to  sign  a  promissory 
note  for  a  greater  sum  than  she  owed  by  reading  the  instru- 
ment to  her  as  of  the  less  and  real  sum  of  her  agreed  obliga- 
tion, and  the  Court  said  :  "  The  note  in  suit  was  as  little  hers 
as  if  the  transaction  between  her  and  the  lightning-rod  man 
had  not  taken  place,  and  he  had  forged  the  note." 


'8  2Lans.,  477. 

8'  Kagel  V.  Totten,  59.  Md.,  447. 
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44.  Similarly    a  mistake  as  to  the  identity  of  a  contracting 

Tjarty  may  avoid    the  contract,   but  only 

Mistake  ns  to  the  par-      ^      ^j    identity  of  the  person  with  whom 

ties  to  a  contract.  .  .' .  -c^  p       i    i_      j.-   i 

a  contract  is  made  is  a  matter  ol  substantial 
concern,  where  there  is  in  contemplation  a  definite  person  with 
whom  the  contract  is  intended  to  be  made.  It  is  only  in  such 
a  case  that  the  personality  of  a  party  may  be  held  to  be  essential 
to  the  contract.  Inmost  cases, no  such  person  is  in  contem- 
plation, "  and  then  a  mere  absence  of  knowledge  caused  by  com- 
plete indifference  as  to  the  personality  of  the  other  party  cannot 
be  considered  as  mistake."  As  enacted  in  the  Louisiana  Code, 
"in  onerous  contracts,  such  as  sale,  exchange,  loan  for  inter- 
est, letting  and  hiring,  the  consideration  of  the  person  is  by  law 
generally  presumed  to  be  an  incidental  cause,  not  a  motive  for 
a  contract,"  ^"  though  there  are  some  exceptions  to  the 
rule.  Sometimes,  however,  the  intention  of  a  contracting 
party  is  to  create  an  obligation  between  himself  and  another 
certain  person,  as  for  example  in  case  of  gifts,  and  contracts 
of  beneficence,  marriage,  compromise,  agency,  partnership,  and 
bailments.  In  such  cases,  if  that  intention  fails  to  take  its 
proper  effect,  it  cannot  be  allowed  to  take  the  different  effect 
of  involving  him  without  his  consent  in  a  contract  with  some 
one  else.*"  The  reason  for  the  avoidance  of  the  contract  in 
such  a  case  is  that  a  man,  in  entering  into  a  contract,  looks 
to  the  credit  and  character  or  to  the  reputation  and  skill  of 
the  person  with  whom  he  supposes  he  is  contracting." 

The  principle  has  often  been  recognized  in  England  as  well 
as  in  the  United  States/^  Thus  in  Humble  v.  Hunter, ^^  a  con- 
tract with  a  person  was  held  not  to  be  with  his  father,  Denman, 
C.  J.,  observing  that  "you  have  a  right  to  the  benefit  you 
contemplate  from  the  character,  credit  and  substance  of  the 
party  with  whom  you  contract,"  Kerr  lays  down  the 
rule  as  follows  :**  "Where  the  consideration  of  the  person 
with  whom  a  man  thinks  he  is  contracting  does  not  at 
all  enter  into  the  contract,  and  he  would  have  been  equally 
willing  to  make  the  contract  with  any  person  whatever 
as  with  him  with  whom  he  thought  he  was  dealing,  a 
mistake  of  identity  will  not  prevent  the  formation  of  the  con- 
tract. But  when  the  consideration  of  the  person  with  whom 
ii  man  is  willing  to  contract  enters  as  an  important  element 
in  the  contract,  as  if  it  be  a  sale  on  credit  where  the  solvency 


•"  Art.  1836. 
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of  the  buyer  is  the  chief  motive  which  influences  the  assent  of 
the  vendor,  or  where  a  purchaser  buys  from  one  whom  he 
supposes  to  be  liis  debtor  and  against  whom  he  would  have 
the  right  of  set  off,  a  mistake  as  to  the  person  dealt  with  pre- 
vents the  contract  from  coming  into  existence  for  want  of 
assent."  Besides  the  person  who  thus  substitutes  himself  is 
never  present  in  the  mind  of  the  other  party,  and  the  latter, 
therefore,  does  not  consent  to  a  contract  with  him.  Where  a 
man  imitated  another's  signature,  and  thereby  induced  persons 
to  supply  him  with  goods  under  the  belief  that  they  were 
supplying  the  person  whose  signature  was  imitated,  it  was 
held  that  there  was  no  contract  with  the  person  so  procuring 
the  goods.  "  Of  him,"  said  Lord  Cairns  in  Ownc/j^  v,  Lindsay,*^ 
"  they  knew  nothing,  and  of  him  they  never  thought.  With 
hira  they  never  intended  to  deal.  Their  minds  never,  even  for 
an  instant  of  time  rested  upon  him,  and  as  between  him  and 
them  there  was  no  consensus  of  mind  which  could  lead  to  any 
agreement  or  contract  whatever.  As  between  him  and  them 
there  was  merely  the  one  side  to  a  contract,  where,  in  oi'der 
to  produce  a  contract,  two  sides  would  be  required." 

In  the  United  States,  the  Civil  Code  of  Louisiana  has  broadly 
enacted  that  "  error  as  to  the  person,  with  whom  the  contract  is 
made,  will  invalidate  it,  if  the  consideration  of  the  person  is  the 
principal  or  only  cause  of  the  contract."^"  The  French  Civil 
Code  similarly  provides  that  it  is  not  a  cause  of  nullity  when  it 
tombe  que  siir  la  personne  avec  laquelle  on  a  intention  de  con- 
trader,  a  moins  que  la  consideration  de  cette  personne  ne  soit  la 
cause prin  cipale  de  la  convention."  The  Italian  Civil  Code  is  to 
the  same  effect.*^  The  Spanish  Civil  Code  likewise  provides 
that  the  error  concerning  the  person  will  invalidate  the 
contract  only  when  it  has  that  person  for  a  principal  object." 

An  error  concerning  a  party  to  a  contract  is  a  generally 
understood  to  refer  to  the  individuality  of  that  party.  In 
certain  systems  of  law,  it  is  construed  more  liberally,  and  held 
also  to  include  an  error  concerning  the  personal  quality  of  a 
party.  Thus  in  the  Louisiana  Civil  Code,  ^  it  is  enacted  that 
"error  as  to  the  quality  or  character  in  which  the  party  acts 
invalidates  a  contract,  when  such  a  quality  or  character  is  the 
principal  cause  of  the  agreement :  thus,  a  compromise  with  one, 
who  is  supposed  to  be  the  heir  of  a  deceased  creditor  of  the 
party   contracting,  is  void,    if  he  be  not  really  the  heir."     So 

♦5  3  App.  Gas.,  465.  I    *«  ^i^.  mo. 
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also  contracts,  which  could  only  be  made  by  persons  possess- 
ing certain  powers,  either  delegated  by  contract,  given  by 
virtue  of  any  private  or  public  office,  or  vested  by  the  opera- 
tion of  law,  are  also  void,  when  there  is  error  as  to  the  char- 
acter, quality  or  ofBce  under  color  of  which  sxich  contract  was 
made.  Contracts  entered  into  under  forged  or  void  powers  or 
assignments,  or  with  persons  without  authority  assuming  to 
act  as  pubUc  or  private  officers,  are  thus  governed  by  that  rule.^ 
Similarly  Giorgio  Giorgi  in  his  work  on  the  Theory  of 
Obligations,^  after  putting  forward  that  view,  says,  by  way 
of  example,  that  a  Tizlo  who  makes  a  contract  with  Uaio,  believ- 
ing him  to  be  a  merchant,  or  a  son  of  Seoipronio,  or  believing 
him  to  be  a  citizen  of  Italy  while  he  is  a  subject  of  France, 
commits  an  error  concerning  the  person.  He  adds,  however, 
that;  a  mistake  concerning  the  quality  of  a  person  usually  has 
a  much  less  importance  than  a  mistake  concerning  his  indivi- 
duality, as  it  is  difficult  that  a  contract  may  be  concluded 
with  a  person  in  consideration  of  his  personal  quahty. 

45.     A  mistake  as  to  the  object  of  a  contract   will  avoid  it 
Mistake  as  to  the  iden-     in  most  cases.     When    tlie  mistake  is  in 
tity  of   the   object    of     regard  to   the   identity   of   that   object, 
contract.  there  will  be  no  concurrence  of  wills,  and 

therefore  no  consent.  Such  a  mistake  was  designated  by  the 
Eomans  as  in  corpore,  and  by  the  Italians  as  ostativa,  and  is 
inconsistent  with  the  existence  of  the  consent  which  is  of  the 
essence  of  contract.  The  principle  is,  however,  of  quite  a 
general  application.  To  make  a  valid  contract,  the  minds  of 
the  parties  must  meet,  and  both  must  intend  to  enter  into 
the  engagement  expressed  by  the  terms  of  the  contract ;  and 
the  covenants  in  which  the  contractors  mistake  one  another's 
meaning,  the  one  meaning  to  treat  of  one  thing  and  the  other 
of  another,  are  null  through  the  want  of  knowledge,  and  of 
their  consent  to  one  and  the  same  thing. ^  Such  mistake 
arises  generally  where  the  contract  is  in  reference  to  a  thing 
of  a  certain  designation,  and  one  of  the  parties  thinks  he  is 
contracting  for  one  thing  that  answers  the  designation,  while 
the  other  party  thinks  it  is  something  else  which  also  answers 
that  designation.  In  the  Digest,  lib.  18,  tit.  4,  De  contra- 
hendd  Emptione,  leges,  9,  10,  11,  it  is  laid  down  as  a  general 
rule,  that  where  the  parties  are  not  at  one  as  to  the  subject  of 
the  contract  there  is  no  agreement,  and  that  this  applies  where 
the  parties  have  misapprehended  each  other  as  to   the  corpus, 

1  Louis.  Civ.  Code,  Art.  1840.  |      "  IV.,  70. 
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as  where  an  absent  slave  was  sold  and  the  buyer  thought  he 
was  buying  Pamphihis  and  the  vendor  thought  he  was  selling 
Stichus,  in  which  case  there  is  no  bargain,  as  there  is  an 
error  in  corpore. 

It  is  in  accordance  with  the  elementary  principles 
of  the  English  law  of  contracts  also,  that  "if  the  defend- 
ant was  negotiating  for  one  thing  and  the  plaintiff  was 
selling  another  thing,  and  their  minds  did  not  agree  as  to 
the  subject-matter  of  the  sale,  there  would  be  no  contract  by 
which  the  defendant  would  be  bound."*  Thus  in  Raffles  y. 
WicJielhaus,^  a  person  agreed  to  buy  a  cargo  of  cotton  "  to 
arrive  ex  Peerless  from  Bombay,"  and  there  were  two  ships 
of  that  name,  and  the  buyer  meant  one  and  the  seller  the 
other ;  and  it  was  held  that  there  was  no  contract,  and  that  the 
buyer  was  not  bound  to  accept  a  cargo  which,  though  it  came 
"  ex  Peerless  from  Bombay,  "  did  not  come  on  the  vessel  of 
that  name  Avhich  was  present  to  his  mind  when  he  made  the 
agreement. 

In  Gutts  V.  Gueld,^  a  sale  of  a  judgment  of  a  certain  person 
was  held  void  on  account  of  a  mistake  as  to  the  subject-matter 
of  the  sale,  as  what  was  really  intended  to  be  purchased 
was  a  tanning  company  judgment  belonging  to  W  in  which 
that  person  had  no  interest,  and  which  like  all  tanning  com- 
pany judgments  was  well  known  as  of  doubtful  value  and  to 
be  sold  for  only  a  nominal  price,  Dwight,  0.,  in  delivering 
theopinion  of  the  court,  said  :  "  It  is  as  though  A  was  a  bailor  of 
a  horse  in  the  constructive  possession  of  B,  a  bailee,  and  C 
made  a  proposition  to  B  to  purchase  it  as  belonging  to  A, 
by  indicating  certain  marks  upon  it  which  neither  the  bailor 
nor  bailee  remembered.  Let  it  be  further  assumed  that  the 
bailee  signed  a  bill  of  sale  as  having  a  special  property  in  the 
animal,  and  that  it  turned  out  contrary  to  the  understanding 
of  all  parties  that  the  animal,  possessing  the  specified  marks, 
really  belonged  to  B,  and  that  while  meaning  to  aid  in  the 
sale  of  Al's  iiorse,  and  being  so  supposed  by  C  to  act,  B  had 
really  sold  his  own.  Would  that  be  a  sale?  Do  the  minds  of 
the  parties  meet  in  such  a  case  ?  " 

46.     A  mistake  as  to  the  existence  of  the  object  of  a   con- 
tract also  avoids  the  contract,  as  is  evi- 
Mistake  as  to  the  exist-     dent  from  the  illustrations    attached  to 
contract.         ^  ^''^  S.  20  of  the  Indian  Contract  Act.  There 

is,  however,  a  full  concurrence    of  wills 

*  Kyle  u.  Kavanagh,  103  Mass.,  356.  1  »  2  H.  &  C,  906. 

«  57  N.  Y.,  229, 
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in  such  a  case,  and  therefore. no  absence  of  consent.  There 
is  no  contract,  not  because  of  the  absence  of  consent,  but  be- 
cause of  the  non-existence  of  the  object  of  the  contract.  In 
such  a  case,  the  parties  intend  the  purchase  and  sale  of  a 
subsisting  thing,  and  imply  its  existence  as  the  basis  of  their 
contract,  which,  therefore,  constitutes  the  very  essence  and 
as  if  it  were,  an  implied  condition  of  the  obligation  of  their 
contract.  The  consequential  impossibility  of  the  performance 
of  the  contract  is  deemed  to  prevent  its  very  creation.  Thus 
in  Strickland  v.  Turner,^  the  sale  of  a  life  annuity  was  held 
void,  as  before  the  sale,  the  life  had  dropped  and  the  annuity 
come  to  an  end  unknown  to  both  the  vendor  and  the  pur- 
chaser. In  Hitchcock  v.  Giddings,^  a  remainder  in  fee  ex- 
pectant on  an  estate  tail  had  been  sold,  but  the  sale  was 
held  invalid,  as  before  the  sale  a  recovery  had  been  suffer- 
ed unknown  to  the  parties,  chiefly  on  the  ground  that  a  ven- 
dor was  bound  to  know  that  he  actually  had  that  which  he 
professed  to  sell.  In  Allen  v.  Hammond,^  the  parties  had  en- 
tered into  a  contract  in  which  H  who  had  been  prosecuting  a 
certain  claim,  agreed  to  pay  A,  who  had  been  acting  as  his 
agent,  ten  per  centum  on  all  sums  which  he  should  recover  up 
to  eight  thousand  dollars,  and  thirty-three  per  cent,  on  any 
sura  above  that  as  commission.  It  was  found  afterwards 
that  before  the  contract  was  entered  into,  the  claim  of 
A  had  been  allowed,  and  so  there  remained  no  occasion 
for  the  further  services  of  A  and  the  contract  was  held  to 
be  void  as  having  been  ''entered  into  through  the  mistake 
of  both  parties,"  and  if  H  were  held  liable  to  pay  A's 
demand  unde  rthe  contract,  *'  it  would  be  without  considera- 
tion."   ' 

The  same  principle  is  held  to  apply  where  the  subject-mat- 
ter has  not  ceased  to  exist  in  nature,  but  to  belong  to  the 
vendor  ;  because  in  such  a  case,  so  far  as  the  contract  is  con- 
cerne.d,  it  may  be  deemed  as  non-existent.  Thus  in  Couturier 
V.  Hastie^^  a  contract  for  the  sale  of  a  cargo  of  corn  was  held 
void,  on  the  ground  that  such  a  contract  "  plainly  imported 
that  there  was  something  which  was  to  be  sold  at  the  time  of 
the  contract  and  something  to  be  purchased ;"  whereas  the 
object  of  the  sale  had  ceased  to  exist  by  reason  of  having  been 
before  the  contract  sold  to  another  person.  The  result  will 
be  the  same  even  if  the  property  sold  was  not  the  vendor's  for 

'  7  Exch.,  208.  j  »  U  Peters,  63. 

8  Dan.  Eep.,  1.  |  i"  5  H.  L.  C,  673. 
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any  other  reason;"  as,  for  instance,  if  it  belonged  to  the 
purchaser  himself  before  the  sale,  though  the  parties  were 
not  aware  of  the  purchaser's  right."  Thus  if  A  buys  an 
estate  of  B,  to  which  the  latter  is  supposed  to  have  an 
unquestionable  title,  and  it  turns  out  upon  the  investigation 
of  the  facts  unknown  at  the  time  to  both  parties,  that  B  has 
no  title  (as  if  there  be  a  nearer  heir  than  B,  who  was  supposed 
to  be  dead,  but  is,  in  fact,  living)  ;  in  such  a  case  equity  would 
relieve  the  purchaser,  and  rescind  the  contract.^^  So  also 
where  a  party  entered  into  an  agreement  with  another  to  take 
a  lease  of  what  in  fact  was  bis  own  property,  both  parties 
being  under  a  mistake  as  to  their  respective  rights,  the  agree- 
ment was  set  aside.'*  In  Ross  v.  Armstrong,^^  the  plain- 
tiff, by  her  deed,  released  to  the  defendant  the  title  to 
half  the  lease  under  the  mistaken  belief  that  she  had  an 
indefeasible  title  to  the  residue,  the  parties  being  alike 
ignorant  of  the  existence  of  the  superior  title  in  a  third 
party  ;  and  the  deed  vvas  set  aside,  as  it  was  clear  that  it 
would  not  have  been  executed  but  for  the   mistake. 

47.     The  invalidating  effect  of  mistake  on  a  contract  is  not 
Mistake  as  to  the  sub-     restricted  to  an  evvov  in  corpore.     Even 
stance  of  the  object  of     an  error  in  substantia  or  materia,  which 
contract.  jQ^y  generally  be  said  to  be  a  mistake  con- 

cerning some  essential  quality  of  the  object  of  the  agreement'^ 
in  some  cases  vitiates  the  consent  and  avoids  the  contract.  In 
case  of  such  a  mistake  the  subject-matter  of  the  agreement  is 
specifically  indicated.  Both  parties  mean  precisely  the  same 
individual  thing.  There  is,  in  other  words,  a  complete  concensus 
in  corpore.  The  juristic  act  of  the  agreement  is  complete,  and 
as  such  valid  nnd  binding.  In  the  great  majority  of  juristic 
acts,  as  for  example,  traditio,  pledge,  depositum,  commodatum, 
an  error  in  substantia  is,  like  any  other  motive,  immaterial,  as 
far  as  the  legal  validity  of  the  act  is  concerned.  In  certain 
cases,  however,  and  where  there  is  a  bilateral  contract,  aperson 
who  becomes  a  party  to  such  a  contract,  under  the  influence 
of  an  excusable  error  in  substantia,  may  impeach  the  transac- 
tion on  the  ground  of  that  error,  in  virtue  of  the  bond  fides 
which  governs  all  such  transactions. 


11  Broughton    v.  Hutt,  3   De  G.  &  J. 

501. 
1'  Bingham  v.  Bingham,!  Ves.  Sen., 

126. 
i»  Story  Eq.  Jm\,  141. 


1*  Cooper  I).  Phibbs,  2  E.  &  Ir.  App. , 
149.  Jones  ».  Clifford,  3  Ch.  D.,  779., 
i»  25  Tex.  Supp.,  354. 
i»  Sohm's  Inst.,  136,  (Ledlie). 
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There  is  a  considerable  difference  of  opinion  as  to  what 
errors  may  be  considered  as  in  substantia;  the  ordinary  instances 
of  such  mistake  referred  to  by  Roman  lawyers  being  those  of 
a  gilt  or  copper  vessel  for  one  of  solid  gold,  of  vinegar  for  wine, 
or  of  a  female  slave  for  a  male  one.  Generalizing  the  cases  in 
the  Roman  law  of  sales,  Savigny  lays  down  that  "  when  the 
difference  in  quality  between  the  thing  bought  and  that  which 
the  purchaser  intended  to  buy  is  such  as  to  put  the  one  in  a 
different  category  of  merchandise  from  the  other,  then  the  error 
is  fatal  to  the  contract."  Labeo,  Trebatius,  Marcian  and  some 
other  jurists  were  inclined  to  go  further  in  extending  the 
effect  of  mistake,  as,  for  example,  in  the  case  of  the  sale  of  old 
clothes  for  new  ;  but  the  high  authority  of  Ulpian  was  against 
them,  and  appears  to  have  finally  prevailed,  and,  according  to 
the  conception  of  consent,  here  advanced,  justly  so. 

The  Civil  Codes  "  of  France  and  Italy  having  declared  that  a 
mistake  concerning  the  substance  of  the  object  of  a  contract  will 
make  it  null,  there  has  been  a  considerable  discussion  in  those 
countries  as  to  the  exact  signification  of  the  word  substance. 
In  its  most  restricted  sense,  it  was  taken  to  refer  only  to  the 
qualities  essential  ex  natura  rei,  as  in  the  cases  quoted  from  the 
Roman  lawyers.  Some  enlargedthe  conception  of  the  term,  to 
the  essential  qualities  ex  pacto,  comprehending  I'origine,  In 
forma,  la  derivazione,purcheapparisca,  chefu  questa  la  qualita  in 
vista  della  quale  le  parti  sHndussero  a  contrattare}^ '-"''  Larom- 
biere  Troplong,  AccoUas  considered  that  the  pact  should  be 
exphcit,  and  expressly  designated  the  qualities  that  would  be 
considered  as  substance.  Marcade,  Labroiie  and  others  held  that 
the  pact  niight  be  tacit.  The  criterion  of  a  pact  is  now  generally 
considered  as  far  from  adequate.  Demolombe  considered 
that  the  quality  would  be  substantial  when  it  should  be  describ- 
ed rather  with  a  substantive  than  with  an  adjective,  alleging, 
for  example,  that  "being  of  gold  or  silver"  would  be  a  sub- 
stantial quality,  but  "  being  of  good  or  bad  gold"  would  nob  be 
so.  Pothier  says:^^  "  Error  annuls  the  agreement,  not  only  when 
it  affects  the  identity  of  the  subject,  but  also  when  it  affects 
that  quality  of  the  subject  which  the  parties  have  principally 
in  contemplation,  and  which  makes  the  substance  of  it.  There- 
fore if,  with  the  intention  of  buying  from  you  a  pair  of  silver 
candlesticks,  I   buy  a  pair   which  are  only  plated,  though  you 

(o)     The  origin,  the  form,  the  derivation,  provided  it  appears  that  that  was  the  quality 
in  view  which  induced  the  party  to  contract. 

"  S.  mo.  i      IS  lY.  Giorg.  Teo.  Obl.,  60. 

18  I.  Evans.  Poth.  Ohl.,12. 
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have  no  intention  of  deceiving  me,  being  in  equal  error  your- 
self, the  agreement  will  be  void,  because  my  error  destroys 
my  consent."  It  will,  of  course,  be  otherwise,  if  the  error  only 
affect  some  accidental  quality  of  the  thing  which  was  not  in  the 
contemplation  of  the  parties. 

The  theory  in  favor  at  present  is  that  there  is  no  general 
and  absolute  criterion,  but  tutto  dipendere  dalle  circostanze  del 
fatto,  la  cui  valutazione  erimessa  alV  arhitrio  prudente  del  giud- 
^■(>g.20(rt  j^Q^ -tjjg  alleged  price  of  the  thing,  the  destination 
given  to  it  by  the  contract,  the  condition  of  the  contracting 
party,  and  a  thousand  other  circusmtances  of  fact  can  often 
manifest,  not  less  clearly  than  words,  what  was  the  intention 
of  the  parties,  and  open  the  mind  of  the  judge  by  convincing 
him  of  the  co-operation  of  the  substantial  error.  In  this 
view,  la  natura  fisica  della  cosa  contratiata ;  la  sua  forma, 
Vorigine  o  la  derivazione  sua  ;  anche  taluna  di  quelle  qualita 
ordinariamente  secondarie,  ma  eccezlonalmente  decisive  secondo 
V intenzione  dei  contraenti,  possono  acquistare  il  carattere  giuri- 
dico  di  sostanza  della  cosa  alV  effetto  di  aprire  Vadito  alia  nullitd 
per  vizio  di  consenso.^^^'''' 

48.  In  the  English  law  also,    a  mutual   mistake  as   to  the 

nature  or  fundamental  qualities  of  the 
taicfin  English  law.  ''     subject-matter,  may  avoid  the  contract, 

II  it  IS  such  as  goes  to  the  whole  sub- 
stance of  the  agreement,  and  renders  the  subject-matter  con- 
tracted for  essentially  different  in  kind  from  the  thing  as  it 
actually  exists.^^  Thus  Sir  Frederick  Pollock  says  :  "  A 
material  error  as  to  the  kind,  quantity,  or  quality  of  a  subject- 
matter  which  is  contracted  for  by  a  generic  description,  may 
make  the  agreement  void,  either  because  there  was  never  any 
real  consent  of  the  parties  to  the  same  thing,  or  because  the 
thing  or  state  of  things  to  which  they  consented  does  not  exist 
or  cannot  be  realized  ....  Sometimes,  even  when  the  thing 
which  is  the  subject-matter  of  an  agreement  is  specifically  as- 
certained, the  agreement  may  be  avoided  by  material  error  as 
to  some  attribute  of  the  tbing.  For  some  attribute  which  the 
thing  in  truth  has  not  may  be  a  material  part  of  the  descrip- 

(p)  All  depends  on  the  circumstances  of  faot,  the  estimation  of  which  is  ]eft  to  the 
wise  discretion  of  the  judge. 

(q)  The  physical  nature  of  the  thing  contracted  for,  its  form,  origin  or  derivation, 
and  also  any  other  snoh  qualities  as  are  ordinarily  secondary,  hut  exceptionally  decisive 
according  to  the  intention  of  the  contracting  parties,  can  acquire  the  judicial  character 
of  the  substance  of  the  thing  with  the  effect  of  opening  the  door  to  nullity  on  account 
of  a  vice  of  consent. 

=">  IV.  Giorg.  Teo.  Obbl.,  61.  j      "  IV.  Giorg.  Teo.  Obbl.,  61. 

"  Clark  Cont.,  298. 


S.  48.]  MISTAKE  AS  TO  SQBSTANCE  IN  ENaLIBIT  LAW.  83 

tion  by  which  the  thing  was  contracted  for.  If  this  is  so,  the 
thing  as  it  really  is,  namely,  without  that  quality,  is  not  that 
to  which  the  common  intention  of  the  parties  was  directed, 
and  the  asfreement  is  void.  An  error  of  this  kind  will  not 
suffice  to  make  the  transaction  void,  unless  it  is  such  that 
according  to  the  ordinary  course  of  dealing  and  use  of 
language  the  difference  made  by  the  absence  of  the  quality 
wrongly  supposed  to  exist  amounts  to  a  difference  in  kind; 
and  the  error  is  also  common  to  both   parties.  "^^ 

Kerr  also  observes  that  "where  there  has  been  some 
common  mistake  as  to  some  essential  fact,  forming  an  induce- 
ment to  the  contract,  whether  it  be  a  mistake  as  to  the  sub- 
ject-matter of  the  contract,  or  the  price,  or  the  terms,  that 
is,  where  the  circumstances  justify  the  inference  that  no  con- 
tract would  have  been  made  if  the  whole  truth  had  been 
known  to  the  parties,  the  contract  is  voidable  at  the  election 
of  either  of  the  parties  ;"^*  but  '*  mistake  in  matters  which  are 
only  incidental  to  and  are  not  of  the  essence  of  a  transaction, 
and  without,  or  in  the  abseace  of  which  it  is  reasonable  to 
infer  that  the  transaction  would  nevertheless  have  taken  place, 
goes  for  nothing,"  ^^ 

The  practical  difficulty  in  all  these  cases  is  to  determine 
whether  the  mistake  or  misapprehension  is  as  to  the 
substance  of  the  contract,  going,  as  it  were,  to  the 
root  of  the  matter,  or  only  to  some  point,  even  though  a 
material  point,  an  error  as  to  which  does  not  affect  the 
substance  of  the  whole  consideration.^^  A  good  illustration 
of  this  difficulty  occurred  in  Reg  v.  Hehlr,^^  in  which  the  ques- 
tion arose  incidentally  in  regard  not  to  a  contract,  but  to  the 
transfer  of  possession.  In  that  case,  a  £10  note  had  been 
given  under  the  impression  that  it  was  only  a  £1  note,  and 
Andrews,  J.,  thought  that  the  mistake  was  one  of  quality  or 
value  of  an  ordinary  chattel  which  could  receive  no  effect.  He 
was  "  wholly  unable  to  agree  with  the  proposition  that  a  man 
cannot  take  and  be  in  lawful  possession  of  a  thing  which  he 
does  not  know  the  quality  or  value  of,  and  believes  to  be  of  a 
different  quality  or  value  from  its  real  quality  or  value." 
Madden,  J.,  on  the  other  hand,  treated  the  mistake  as  one  of 
identity.  In  his  dissentient  judgment,  he  said:  "  The  chattel 
transferred  had  no  intrinsic  value.  What  is  present  in  the 
mind  on  the  delivery  of  a  bank  note  is  not  the  paper,   per  se, 

=3  Poll.  Cont.,  462,465.  1  '"'  Kennedy  v.  Panama   Mail  Co.,  2  Q. 

"  Kerr  Fraud  &  M.,  523.  B.,  587- 

"  Kerr  l-'rdud  &  M.,  478.  "'  (1895)  2  I.  E.,  709. 
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but  the  money  whicli  it  represents,  and  into  wliicli  it  is 
convertible.  It  would  take  some  argument  to  persuade  me 
that  one  sovereign  is  the  same  identical  thing  in  rerum  naturd 
as  a  pile  of  ten  sovereigns,  and  I  think  the  notes  by  which 
they  are  represented  are  essentially  different  also.  The  case 
would  appear  plainer  if  exchange  were  carried  on  here,  as  in 
some  countries,  by  means  of  shells,  or  precious  stones,  each 
essentially  different  in  nature  as  well  as  in  conventional  value, 
and  if  one  of  these  stones  had  been  mistaken  for  another. 
But  looking  at  the  substance  and  reality  of  the  transaction  as 
present  to  the  minds  of  both  parties,  I  think  mistake  between 
a  £10   note   and   a  £1   note  is   one   of  precisely   the  same 

character A  consent  given,  a  contract  entered  into, 

or  an  act  done,  under,  and  in  consequence  of  such  a  mistake 
(as  to  the  identity  of  a  thing)  can  have  no  legal  consequences 
whatever,"  The  decision  of  the  case  turned  on  quite  another 
point ;  and  neither  view  appears  to  have  been  right,  and  the 
mistake  was  apparently  one  of  substance. 

In  Thornton  v.  Kempster,^  a  broker  employed  both  by 
seller  and  buyer,  negotiated  the  sale  of  hemp,  but  by 
mistake  delivered  to  the  defendant  a  sale-note  describ- 
ing the  hemp  sold  as  '  Riga  Rhine,'  and  in  that  given 
to  the  plaintiff  as  St.  Petersburgh  clean  hemp,  and  it  was  held 
that  the  difference  in  the  description  went  to  the  substance 
of  the  contract,  and  there  was  no  contract.  To  take  an 
instance  of  quality,  in  JosZm^  V.  &'n^s/br(i,^  the  sale  of  oxalic 
acid  was  held  void  even  after  the  use  of  some  of  it  by  the 
purchaser,  as  it  was,  on  analysis  afterwards,  found  to  be  che- 
mically impure.  So  also  in  Azemar  v.  Casella,^'^  the  sale 
was  of  cotton  according  to  sample  which  was  of  long-staple 
Salem,  and  ^the  cotton  offered  for  delivery  was  Western 
Madras,  which  was  inferior  in  quality  and  required  for  its 
manufacture  machinery  different  from  that  used  for  the  former, 
and  it  was  held  that  there  was  a  difference  in  kind,  which 
vitiated  the  contract. 

The  same  rule  is  recognized  in  the  United  States.'^'  In 
Louisiana,  the  Civil  Code  while  recognizing   that  error  as  to 

(F)  A  different  view  has  sometimes  been  enunciated.  Thus  in  Hechi  v.  Batcheller,^^ 
Morton,  0.  J.,  in  delivering  the  opinion  of  the  Supreme  Court  of  Ma'ssaohusetts,  observed, 
"  It  is  a  general  rule  that,  where  parties  assume  to  contract,  and  there  is  a  mistalje  as  to 
the  existence  or  identity  of  the  subjeot-matter,  there  is  no  contract,  because  of   the  want 

23  5  Taunt.,  786.  I  so  2  0.  P.  431. 

2  9  13  0.  B.,  M.  fi.,  447.  I         '\  147  Ma^s.,  335. 
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any  quality  of  the  object  of  the  contract  which  is  the 
principal  cause  of  making  the  contract  will  invalidate  it, 
makes  a  distinction  between  an  error  as  to  substance,  and 
as  to  some  substantial  quality.  It  thus  enacts,  that  "there 
is  error  as  to  the  substance,  when  the  object  is  of  a  totally 
diiferent  nature  from  that  which  is  intended.  Thus,  if  the 
object  of  the  stipulation  be  supposed  by  one  or  both  the  parties 
to  be  an  ingot  of  silver,  and  it  really  is  a  mass  of  some 
other  metal  that  resembles  silver,  there  is  an  error  bear- 
ing on  the  substance  of  the  object.  The  error  bears  on  the 
substantial  quality  of  the  object,  when  such  quality  is  that 
which  gives  it  its  greatest  value.  A  contract  relative  to  a 
vase  supposed  to  be  of  gold,  is  void,  if  it  be  only  plated  with 
that  metal. "^^  This  distinction  is  not  definite,  however,  and  has 
not  been  adopted  in  practice. 

The  general  rule  that  a  mistake  as  to  the  quality  of  the  object 
of  the  contract  may  avoid  the  contract  was  the  basis  of  tlie 
decision  in  Sherwood  v.  Walker,^^  in  which  the  owners  and  the 
purchaser  of  a  blooded  cow  believed  that  she  was  barren,  and 
under  that  belief  it  was  sold  for  a  small  sum ;  but  before  delivery 
it  was  discovered  to  be  with  calf,  and  therefore  worth  a  large  sum 
for  breeding  purposes.  The  majority  of  the  Supreme  Court  of 
Michigan  held  that  the  mistake  or  misapprehension  of  the 
parties  went  to  the  whole  substance  of  the  sale,  and  avoided  it. 
Morse  J.,  in  delivering  the  opinion  of  the  majority,  observed 
that  "it   must  be  considered   as  well  settled  that  a  party  who 

of  the  nuitnal  assent  necessary  to  create  one ;  so  that,  in  the  case  of  a  ooatraot  for  the  sale 
of  personal  property,  if  there  is  such  mistake,  and  the  thing  delivered  is  not  the  thing  sold, 
the  purchaser  may  refuse  to  receive  it,  or  if  he  receives  it,  may,  upon  discovery  of  the 
mistake,  return  it,  and  recover  back  the  price  he  has  p:iid.  But  to  produce  this  result, 
the  mistake  must  be  one  which  afleots  the  existence  or  identity  of  the  thing  sold.  Any 
mistake  as  to  its  value  or  quality,  or  other  collateral  attributes,  is  not  sufficient  if  the 
thing  delivered  is  existent,  and  is  the  identical  thing  in  kind  which  was  sold.  ^  *  "  The 
observation  in  its  genei'al  form  was  ultra  vires,  however,  as  the  question  in  the  case  was 
only  in  regard  to  the  aalo  of  a  promissory  note,  the  makers  of  which  were  found  by  the 
parties  soon  after  the  sale  to  have  made  an  assignment  for  the  benefit  of  their  creditors, 
and  the  court  said,  that  that  "  did  not  extinguish  the  note,  or  destroy  its  identity.  It 
remained  an  exiating'note,  oapable  of  being  enforced,  with  every  essential  attribute  going 
to  its  nature  as  a  note  which  it  had  before.  Its  quality  and  value  were  impaired,  but 
not  its  identity.  The  parties  bought  and  sold  what  they  intended,  and  their  mistake  was 
not  aa  to  the  subject-matter  of  the  sale,  but  as  to  its  quality.' '  The  decision  was  therefore 
only  as  to  the  quality  of  the  note  affected  not  being  suoli,  that  a  mistake  in  regard  to  it 
could  affect  the  validity  of  the  sale.  Moat  people  would  have  considered  that  the  mistake 
was  really  not  as  to  any  quality  of  the  note,  but  as  to  the  motives  for  the  sale  of  it.  At 
all  events,  the  case  is  not  an  authority  for  the  broad  proposition  laid  down  by  the  judge 
who  delivered  the  opinion  of  the  Court. 


3"  Art.  1843,  184,4  and  1845. 
33  66  Mich.,  568. 


SI  Spurr  u.  Benedict,  99  Mass.,  463 
Bridgewater  Iron    Co.   v.   Enter 
prise  Ins.  Co.,  X34  Mass.,  433, 
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has  given  an  apparent  consent  to  a  contract  of  sale  may  refuse 
to  execute  it,  or  he  may  avoid  it  after  it  has  been  completed, 
if  the  assent  was  founded  or  the  contract  made  upon  the 
mistake  of  a  material  fact ;  such  as  the  subject-matter  of  the 
sale,  the  price,  or  some  collateral  fact  materially  inducing  the 
agreement;  and  this  can  be  done  when  the  mistake  is  mutual.^^ 
If  there  is  a  diflFerence  or  misapprehension  as  to  the  substance 
of  the  thing  bargained  for,  if  the  thing  actually  delivered  or 
received  is  different  in  substance  from  the  thing  bargained  for 
and  intended  to  be  sold,  then  there  is  no  contract;  but  if  it  be 
only  a  difference  in  some  quality  or  accident,  even  though  the 
mistake  may  have  been  the  actuating  motive  to  the  purchaser 
or  seller,  or  both  of  them,  yet  the  contract  remains  binding." 
Referring  to  the  facts  of  the  particular  case  beforehim,  he  add- 
ed :  "  It  is  true,  she  is  now  the  identical  animal  that  they 
thought  her  to  be  when  the  contract  was  made ;  there  is  no 
mistake  as  to  the  identity  of  the  creature.  Yet  the  mistake 
was  not  of  the  mere  quality  of  the  animal,  but  went  to  the  very 
nature  of  the  thing.  A  barren  cow  is  substantially  a  different 
creature  than  a  breeding  one.  There  is  as  much  difference  bet- 
ween them  for  all  purposes  of  use  as  there  is  between  an  ox  and 
a  cow  that  is  capable  of  breeding  and  giving  milk.  If  the 
mutual  mistake  had  simply  related  to  the  fact  whether  she  was 
with  calf  or  not  for  one  season,  then  it  might  have  been  a 
good  sale;  but  the  mistake  affected  the  character  of  the 
animal  for  all  time,  and  for  her  present  and  ultimate  use.  She 
was  not,  in  fact,  the  animal,  or  the  kind  of  animal,  the  defend- 
ants intended  to  sell  or  the  plaintiff  to  buy.  She  was  not  a 
barren  cow ;  and  if  this  fact  had  been  known,  there  would 
have  been  no  contract.  The  mistake  affected  the  substance  of 
the  whole  consideration;  and  it  must  be  considered  thatthere 
was  no  contract  to  sell,  or  sale  of,  the  cow  as  she  actually 
was."^"  Sherwood,  J.,  alone  dissented, and  said  that  "there 
was  no  mistake  of  any  such  material  fact  by  either  of  the 
parties  in  the  case  as  would  license  the  vendors  to  rescind. 
There  was  no  difference  between  the  parties,  nor  misappre- 
hension as  to  the  substance  of  the  thing  bargained  for,  which 
was  a  cow  supposed  to  be  barren  by  one  party,  and  believed 
not  to  be  by  the  other.  As  to  the  quality  of  the  animal  subse- 
quently developed,  both  parties  were  equally  ignorant,  and  as 


35  Harvey  1).  Harris,  112   Mass.,   32; 

Byers  v.  Chapiu,  38  Ohio,  300  ; 

Gibson  v.  Pelkie,  37  Mich.,  380. 
3»    Vide  also  Irwin  v.  Wilson,  45  Ohio, 

426 J  Bluestoue  Coal  Co.  v.  Bell; 


18  S.E.  Rep.,  (w.  Va.,)  493  Thow- 
ing  V.  Lumber  Co.,  40  Minn., 
184 ;  Eritzler  v.  Kobinaon,  70 
Iowa,  500. 
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to  this  each  party  took  his  chances.  He  agreed  with  the  ma- 
jority of  the  court  that  the  right  to  rescind  occurs  whenever 
the  thing  actually  delivered  or  received  is  different  in  substance 
from  the  thing  bargained  for  and  intended  to  be  sold;  but  if  it 
be  only  a  difference  in  some  quality  or  accident,  even  though 
the  misapprehension  may  have  been  the  actuating  motive  of  the 
parties  in  making  the  contract,  yet  it  will  remain  binding." 

On  the  other  hand,  it  has  been  rightly  held  that  shares  in  a 
company  professing  to  have  a  certain  valid  contract  with  a 
Grovernment  ai-e  not  to  be  considered  different  in  their  sub- 
stance, if  that  contract  does  not  turn  out  to  be  valid.  This  was 
held  in  Kennedy  v.  Panama  Mail  Co.,^''  on  the  ground  that 
"there was  a  misapprehension  as  to  that  which  was  a  material 
part  of  the  motive  inducing  the  applicant  to  ask  for  the  shares, 
but  not  preventing  the  shares  from  being  in  substance  those 
he  applied  for." 

49.  The  same  considerations  apply  to  a  mistake  of  quanti- 
Mistake    as  to    the     ty.     If,    for  instance,  one  of  the  parties 

quantity  of  object  of  intends  to  sell  a  certain  quantity  of  an 
'^°'^^'^'^^-  article,    and  the  other  intends   to  buy  a 

different  quantity,  there  is  no  contract  as  the  acceptance  in 
such  a  case  varies  from  the  terms  of  the  offer.  ^^  Thus  in 
Henkel  v.  Pape,^^  through  a  mistake  of  the  Telegraph  Office, 
the  defendant  was  apprised  that  the  plaintiff's  offer  was  for 
fifty  rifles,  while  it  was  really  for  three  only ;  and  on  that 
account  it  was  held  that  there  was  no  contract  for  the  pur- 
chase of  fifty  rifles.  In  Jenhs  v.  Fritz^°  the  mistake  was  as 
to  the  quantity  of  the  land  sold,  and  the  sale  was  avoided,  as 
the  land  had  been  sold  by  the  acre,  and  the  quantity  therefore 
constituted  a  material  ingredient  in  the  contract. 

50.  A  mistake  as  to  the  object  of  a  contract,  or  as  to   the 

Mistake  as  to  the  mo       3-^^^^'^J'  ^^^1^*^  ^^  P"Ce  of  that  object, 
lives  for  the  contract,        ^^^°*^  *°  ^^  confounded  With  a  mistake  as 

to  the  motives  for  the  contract.  Motives 
often  determine  the  consent  of  one  or  both  of  the  parties,  and 
thus  have  an  important  influence  on  the  formation  of  the  con- 
tract, but  they  are  not  a  part  of  the  contract  or  its  object 
and  a  consent  to  them  is  not  necessary  for  the  existence  or 
the  validity  of  the  contract.     A  mistake  as   to  the  motives 


"  2  Q.  B.,  589. 

ss  Pepper   v,    W.    U.    Tel.     Co.,    87 
Tenn.,  554. 


3  8  6  Exoh.,  7. 

*o  1  Watts  &  S.,  201j 
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therefore  cannot  ajBPect  the  existence  of  the  consent  or  the 
conti-act ;  nor,  as  a  general  rule,  is  it  recognized  to  affect  their 
adequacy  or  validity.  Thus  Kerr  in  his  work  on  Fraud  and 
Mistake  sasy:"  "  When  a  party  is  mistaken  in  his  motive 
for  entering  into  a  contract,  or  in  his  expectations  respecting 
it,  suchmistake  does  not  affect  the  validity  of  the  contract. 
If  a  man  purchases  a  specific  article,  believing  that  it  will 
answer  a  particular  purpose  to  which  he  intends  to  put  it, 
and  it  fails  to  do  so,  he  is  not  the  less  on  that  account  bound 
to  pay  for  it.  " 

The  Indian  Legislature  appears  to  have  taken  the  same 
view.  The  Explanation  attached  to  s.  20  of  the  Indian 
Contract  Act  thus  lays  down,  that  an  erroneous  opinion 
as  to  the  value  of  the  thing  which  forms  the  subject-matter 
of  the  agreement  is  not  to  be  deemed  a  mistake  as  to  a 
matter  of  fact.  Correctly  speaking,  an  opinion  as  to  the  value 
of  a  thing  is  a  matter  of  fact,  but  what  is  meant  by  the  Expla- 
nation is,  that  for  the  purposes  of  the  law  of  contracts,  such 
an  opinion  shall  not  be  deemed  to  be  a  matter  of  fact  essen- 
tial to  the  agreement.  The  opinion  is  certainly  a  motive  of  the 
contract,  and  the  party  entertaining  it  would  nothave  entered 
into  the  contract  if  it  were  not  for  it,  and  the  Explanation  may, 
therefore,  betaken  to  show  that  the  Indian  Legislature  consider- 
ed that  a  mistake  as  to  the  motives  of  a  contract  wouldnot  affect 
the  contract. 

The  framers  of  the  Louisiana  Civil  Code  have  taken  the 
opposite  view,  and  made  the  following  provisions  in  the  Code 
relating  to  the  matter  : 

"(1824.)  The  reality  of  the  cause  is  a  kind  of  precedent 
condition  to  the  contract,  without  which  the  consent  would 
not  have  been  given,  because  the  motive  beng  that  which  de- 
termines the  will,  if  there  be  no  such  cause  where  one  was 
supposed  to  exist,  or  if  it  be  falsely  represented,  there  can  be 
no  valid  consent. 

"  (  1825. )  The  error  in  the  cause  of  a  contract  to  have  the 
effect  of  invalidating  it,  must  be  on  the  principal  cause,  when 
there  are  several ;  this  principal  cause  is  called  the  motive,  and 
means  that  consideration  without  which  the  contract  would 
not  have  been  made. 

"  p.  484. 
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"  (1826  ).  No  error  in  the  motive  can  invalidate  a  contract, 
unless  the  other  party  was  apprised  that  it  was  the  principal 
cause  of  the  agreement,  or  unless  from  the  nature  of  the  trans- 
action it  must  be  presumed  that  he  knew  it. 

"  ( 1827  ).  But  wherever  the  motive  is  apparent,  although  not 
made  an  express  condition,  if  the  error  bears  on  that  motive, 
the  contract  is  void." 

This  was  exactly  the  view  of  Puflfendorf  also,  who  considered 
that  an  error  in  the  motive  of  a  contract  wmxld  annul  the  con- 
tract, if  the  party  influenced  by  that  motive  had  communicated 
the  same  to  the  other  party,  as  in  that  case  the  parties  would  be 
considered  as  intending  to  make  their  agreement  depend  upon 
that  motive  as  a  kind  of  condition.  He  adduced,  by  way  of  ex- 
ample, a  case  in  which  upon  receiving  a  false  account  of  the  death 
of  one  of  my  horses,  I  buy  another,  communicating  at  the 
same  time  to  the  seller  the  intelligence  that  I  have  received: 
and  Puffendorf  thought  that  in  this  case  I  might  rescind  the 
bargain,  provided  it  had  not  been  executed  on  either  side,  sub- 
ject to  indemnifying  the  seller  if  he  had  suffered  anything 
from  its  non-execution. 

Barbeyrac  pointed  out  the  inconsistency  of  that  reasoning,  for 
if  it  was  true  that  we  had  made  our  agreement  depend  upon 
the  truth  of  the  intelligence ;  as  soon  as  the  intelligence 
proved  false,  the  agreement  would  be  void,  defedu  conditionis, 
and  the  seller  consequently  could  have  no  claim  to  damages  for 
the  non-execution  of  it.  Barbeyrac  therefore  was  of  opinion 
that  an  error  in  the  motive  would  not  produce  any  defect  in  the 
agreement.  Pothier  concurred  in  this  view,  and  said  "  as  in 
case  of  legacies,  the  circumstance  of  the  motive  by  which  the 
testator  declares  himself  to  be  influenced  being  false,  does  not 
prevent  the  legacy  being  valid ;  for  it  is  still  true  that  the 
testator  intended  such  a  legacy,  and  it  must  not  be  concluded 
from  what  he  has  said  of  the  motive  that  induced  him  to  leave 
it,  that  he  intended  the  legacy  to  depend  upon  the  truth  of 
that  motive  as  a  condition,  unless  such  intention  is  otherwise 
sufficiently  indicated :  in  the  same  manner,  and  for  much 
stronger  reasons,  it  should  be  decided  with  respect  to  agree- 
ments, that  an  error  in  the  motive  which  induces  a  party  to 
contract,  does  not  affect  the  agreement  and  prevent  its  being 
valid  ;  because  there  is  much  less  reason  to  presume  that  the 
parties  intended  their  agreement  to  depend  upon  that  motive  as 
upon  a  condition ;  conditions  ought  to  be  interpreted  prout 
^onant,  and  conditions  which  can  only  be  interposed  by   the 
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consent   of  two   parties  should  be  implied  with  much    more 
difficulty  than  in  case  of  legacies."  *^ 

Griorgio  Giorgi  speaks*^  of  it  as  a  trite  principle  that  Verrore 
sui  motivi  non  vizia  il  consenso,'-''^  adding,  however,  che  preso 
alia  lettera  ci  sembra  /also  e  pericoloso  '•'^  He  argues  strongly 
against  the  denial  to  the  error  concerning  motives  its  proverbial 
influence  on  the  validity  of  consent,  on  the  ground  that 
i  motivi  del  consenso  potevano  bene  spesso  trovarsi  negli 
elementi  materiali  od  eslerni  del  contralto'''^;  and  that  the  sole 
reason  for  which  error  can  vitiate  consent  is  esso  errore  cadde 
sill  motivo  determinante  del  contratto}"'^  He  says  :  La  persona 
e  la  sostanza  guardati  materialmente  bene  sta  che  siano  due 
elementi  contrattuali  molto  diversi  dal  consenso;  ma  se  li  consider' 
iamo  psicologicamente,  doe  a  dire  nell '  animo  di  chi  contrae,^"'^ 
noi  vedremo  che  vi  assumono  tutti  i  caratteri  di  motivi  determinanti 
del  Gontratto  :  ed  h  a  questa  condizione  soltanto,  che  I' errore  sulla 
sostanza  o  sulle  persone  pud  viziare  il  consenso.  Even  he,  how- 
ever, comes  to  the  conclusion,  that  dobbiamo  ritener  vera  la 
massima  che  V errore  sui  motivi  non  vizia  il  consenso,  purche 
sSntenda  restrittivamente  a  quei  soli  motivi^  che  non  furono  la 
causa  determinante  del  contratto^"'' 

51.  The  above  rules  and  considerations  are  not   deemed   to 
apply  in  their  entirety  to  an  ignorance  of 
Effect  on  consent  of     j^^^,^  ^^iic^i  in  some  respects    is    different 
mistake  o'  Jaw.  „  .  ^  ^    j.         tj.  •  i     • 

irom  Ignorance  oi  tacts,     it  is  an  obvious 

principle,  that  for  all  practical  purposes  citizens  must  be  pre- 
sumed to  know  the  law,  and  that  they  cannot  be  allowed  to  put 
forward  ignorance  ofit  as  an  excuse.  This  presumption  of  know- 
ledge may  often  be  at  variance  with  the  fact,  but  it  is  impossible 
without  indulging  it,  to  maintain  the  order  or  the  institutions  of 
society.  The  prohibition  against  the  allegation  of  such  ignorance 

(r)  The  error  conoerning  motives  does  not  vitiate  consent, 

{s)  Which  taken  literally  appears  to  be  false  and  dangerous. 

(t)  The  motives  of  consent  can  be  found  very  frequently  in  the  material  or  external 
elements  of  the  contract. 

(u)  That  error  is  ooncerning  the  motives  determining  the  contract. 

(r)  It  is  very  clear  that  the  person  and  the  substance,  if  looked  upon  materially' 
are  two  elements  of  a  contract  very  different  from  consent;  but  if  we  consider  them 
psychlogically,  that  is  to  say,  with  reference  to  the  mind  of  him  who  contracts,  we  see 
that  they  assume  all  the  characters  of  the  motives  determining  the  oontraot;  and  it  is 
on  this  condition  alona  that  the  error  concerning  the  substaace  or  concerning  the  person 
can  vitiate  the  consent. 

(v))  We  ought  to  retain  as  true  the  maxim  that  the  error  concerning  motives  does  not 
vitiate  consent,  because  it  is  understood  only  as  restricted  to  those  motives  which  do  not 
constitute  the  determining  cause  of  the  contract. 

*»  I,  Evans,  Poth.  Obl ;  15.  |         «  JV.  Giorg.  Teo.  Obbl.,  75. 
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as  an  excuse  rests  directly  on  the  ground,  that  it  is  impossible 
otherwise  to  uphold  the  goverment  of  any  country.  No  other 
principle  would  be  safe  and  practicable  in  the  common  interests 
of  mankind.  If  ignorance  of  law  were  held  sufficient  to  excuse 
any  act  or  to  entitle  any  person  to  relief,  there  is  no  knowing 
to  what  length  it  would  -be  advanced.  From  the  inherent 
difficulty  of  proof  in  such  cases,  all  administration  of  justice 
would  be  impossible.  The  rule  as  to  mistake  of  law  is  there- 
fore one  of  public  policy  and  expedience,  and  such  rules 
ought,  no  doubt,  to  be  applied  generally  with  tenacity,  the 
common  good  of  the  community  requiring  that  they  should 
not  be  relaxed.  On  that  very  ground,  however,  the  rule  is  not 
to  be  extended  more  than  absolutely  necessary.  It  cannot  but 
lead  to  irremediable  hardship  and  injustice,  if  parties  are  to  be 
always  bound  by  acts  done  in  ignorance  of  their  civil  rights. 
In  Moreland  v.  Atchison,'^*'  Wheeler,  J.,  observed  that  the 
general  rule,  was  justified  by  considerations  of  public  policy, 
and  yet  so  harsh  a  rule  founded  upon  a  presumption  so  arbi- 
trary ought  to  be  modified  in  its  application  by  every  exception 
which  can  be  admitted  without  defeating  its  policy. 

This  consideration  appears  to  be  altogether  ignored  by 
the  statutory  law  of  India,  under  which  an  ignorance  or 
mistake  of  the  law  of  the  country  does  not  excuse  the  penal 
character  of  an  act,  nor  afi^ect  the  validity  of  a  contract 
induced  by  it.  The  Indian  Contract  Act*'  lays  down  broadly 
as  to  the  law  in  force  in  British  India,  that  a  contract 
caused  by  a  mistake  of  it  is  not  voidable,  because  so  caused  ; 
and  it  is  provided  by  an  illustration  that,  if  "  A  and  B 
make  a  contract  grounded  on  the  erroneous  belief  that  a 
particular  debt  is  barred  by  the  Indian  Law  of  Limitation, 
the  contract  is  not  voidable." 

This  is  not  the  case,  however,  with  a  mistake  of  the  law  of 
another  country,  which  is  generally  deemed  a  mis  take  of  fact;*' 
as  the  presumption  of  the  knowledge  of  the  laws  of  one's  own 
country  does  not  apply  to  foreign  law,  which  has  always  to  be 
proved  like  a  fact.  The  Indian  Contract  Act  also  provides  that 
a  mistake  as  to  a  law  not  in  force  in  British  India  has  the 
effect  as  a  same  mistake  of  fact.*'    There  is  an  illustration  also 


**  19  Tex.,  303. 
*5  S.  21,  Act  IX.  of  1872. 
*°  Imperial,    &o.,   Ass.    of   Trieste  v. 
Funder,  21  Bng.  W.  E.,  116. 

Haven  V.  Foster.  9  Pick.,  112. 

Norton  v.  Mai^den,  15  Me.,  45. 
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given  of  the  rule,  which  provides  that  if  A  and  B  make  a  con- 
tract grounded  on  an  erroneous  belief  as  to  the  law  regulating 
bills  of  exchange  in  France,  the  contj'act  is  voidable. 

This  distinction  between  the  effect  of  a  mistake  of  law,  and 
a  mistake  of  fact  is  in  accordance  with  the  general  rule  of 
the  Roman  Law.  As  observed  by  Pauhis,  Regula  est  juris 
qnidem  ignorantiam  cui  que  nocere,  facti  vero  ignorantiam 
non  nocere.  The  Roman  Law,  however,  admitted  exceptions 
to  this  general  rule  ;  and  Paulus  added  that  minoribus  XX^ 
annis  ius  ignorare  pervnssum  est,  quod  et  in  feminia  in 
quihusdam  causis  dicitur.  Soldiers  also  were  included  in 
the  exception.  Papinian  refers  to  another  exception  when  he 
says:  juris  ignor emtio,  non  prodest  adquirere  volentibus,  suum 
vero  petsntibus   non   nocel. 

The  rule  of  the  Indian  Law,  however,  is  absolute,  and 
applicable  alike  to  all  persons  and  contracts.  The  rule  of  the 
English  common  law  also  was  the  same.  At  law,  it  is  still 
considered  settled,  that  a  misunderstanding  of  the  law  will  not 
vitiate  a  contract,  where  there  is  no  misunderstanding  of  the 
facts.  Kerr  even  says,  that  "  the  rule  that  mistake  in 
matter  of  law  cannot  be  admitted  as  a  valid  excuse  either 
for  doing  an  act  prohibited  by  the  law,  or  for  the  omission 
of  a  duty  which  it  imposes,  is  common  to  all  systems  of 
law."« 

That  a  mistake  or  ignorance  of  law  forms  no  ground  of 
relief  from  contracts  fairly  entered  into  with  a  full  knowledge 
of  the  facts  appears  to  be  generally  recognized  in  the  United 
States  also.^"  The  Louisiana  Civil  Code  has  enacted,^" 
that  subject  to  certain  exceptions,  and  restrictions,  error  in 
law,  as  well  as  error  in  fact,  invalidates  a  contract,  where  such 
error  is  its  only  or  principal  cause.  Among  the  exceptions 
from  the  rule,  the  Code  lays  down  that  a  contract,  made  for 
the  purpose  of  avoiding  litigation,  cannot  be  rescinded  for 
error  of  law.  By  way  of  a  restriction  of  the  rule,  it  is  provid- 
ed, that  "although  the  party  may  have  been  ignorant  of  his 
right,  yet  if  the  contract,  made  under  such  error,  fulfilled 
any  such  natural  obligation  as  might  from  its  nature  induce  a 
presumption  that  it  was  made  in  consequence  of  the  obligation, 
and  not  from  error  of  right,  then  such  error  shall  not  be  alleg- 


es Kerr.  Fraud  &  M.,  466. 

*»  Bank  of  United  States  v.   Daniel, 


12  Pet.  56  ;  Upton  v.  Xiibilcock,  I 
Otto.,  45. 
=  0  Art.  1846. 


S.  52.]     MISTAKE  OF  LAW  DISTINGUISHED  FROM  MISTAKE  OP  FACT.    93 

ed  to  avoid  the  contract If  a  party  has  an  exception, 

that  destroys  the  natural  as  well  as  the  perfect  obligation,  and, 
through  error  of  law,  makes  a  promise  or  contract  that  de- 
stroys such  exception,  he  may  avail  himself  of  such  error;  but 
if  the  exception  destroys  only  the  perfect,  but  not  the 
natural  obligation,  error  of  law  shall  not  avail  to  restore  the 
exception."  The  courts  of  equity  have  in  England,  as  in  the 
United  States,  introduced  some  relaxation  of  the  rule  in  cases 
of  extreme  hardship  by  restricting  its  application  to  those  in 
which  the  mistake  is  purely  one  of  law,  and  reference  will  be 
made  to  it  in  sequel. 

52.     A   mistake  of  law  has  been  defined  to  be  an  erroneous 
Mistake  of   law  dis-     conclusion  as  to  the  legal  effect  of  known 
tingiiislied  from  mistake     facts.^     "  A  mistake  of  law,"  as  observed 
of  fact.  \)Y  Dixon,  0.  J.,  in   the   opinion   of  the 

court  in  Hurd  v.  ffall,^  "  happens  when  a  party,  having  full 
knovfledge  of  the  facts,  comes  to  an  erroneous  conclusion  as  to 
their  legal  effect.  It  is  a  mistaken  opinion  or  inference, 
arising  from  an  imperfect  or  incorrect  exercise  of  the  judg- 
ment upon  facts  as  they  really  are."  As  a  general  rule,  a 
person  is  said  to  be  under  a  mistake  of  law,  when  he  is  truly 
acquainted  with  the  existence  or  non-existence  of  the  facts, 
but  is  ignorant  of  their  legal  consequences.^  The  Louisiana 
Civil  Code  has  actually  enacted,  that  he  is  under  an  error  of 
law,  who  is  truly  informed  of  the  existence  of  facts,  but  who 
draws  from  them  erroneous  conclusions  of  law.  Thus,  in  Good 
V.  fleiT,*  the  mistake  that  induced  the  contract  was  in  the 
supposition  that  children  of  uncles,  deceased  at  the  death 
of  an  intestate  dying  without  issue,  brother,  sister,  father 
or  mother,  were  entitled  to  a  distributive  share  of  the  estate 
of  the  intestate,  and  was,  therefore,  a  naked  mistake  of  a 
principle   of  law,  and  not  a  ground  of  relief  in  equity. 

The  distinction  between  a  mistake  of  fact,  and  a  mistake  of 
law,  was  well  illustrated  in  Trigg  v.  Bead,^  in  which  the 
vendee  of  certain  land  entered  into  an  agreemenb  with  the 
vendor  for  the  rescision  of  a  contract  of  sale  upon  the  vendor's 
solicitation  under  the  belief  that  the  latter  had  no  title  to  a 
moiety  of  the  land,  when,  in  fact,  his  title  had  been  perfected 
by  the  Statute  of  Limitation,  which  fact  wns  withheld  by 
him;  and  the  Supreme  Court  of  Tennessee  held  tha*^  the  mis- 


1  Anderson  Diet.  I  ^  Mowatt  v.  Wright,  X  Wend.,  355. 

^  12  Wis.,  113.  I  *  7  Watt  &  S.,  353. 
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take  was  one  of  fact,  observing  that  "if  there  had  been  a 
knowledge  of  the  existence  of  the  facts,  and  the  parties  had 
acted  upon  the  belief,  that  they  constituted  no  obligatory  right 
either  in  ignorance  that  a  Court  of  Chancery  would  specifically 
decree  the  contract  against  W,  or  under  the  belief  that  the 
possession  was  not  protected  under  the  Statute  of  Limi- 
tation, it  would  have  been  a  mistake  of  law,  and  not  of  fact." 
Where  all  the  facts  and  the  particular  of  the  vendor's  title 
to  the  land  sold  were  communicated  to  the  purchaser,  and 
he  acting  upon  his  lawyer's  advice  that  the  vendor  had  a 
saleable  interest,  purchased  the  land,  it  was  held  that  the 
mistake  being  one  of  law  only,  would  not  avoid  the  sale." 
So  also,  a  sale  of  the  county  warra  nts,  showing  on  their 
face  that  under  the  law  at  the  time  they  did  not  constitute  a 
valid  charge  on  the  county  treasury,  was  held  not  to  be  void, 
as  "  having  purchased  with  a  knowledge  of  the  facts,  and  being 
presumed  to  know  the  law  applicable  to  the  facts,  the  plaintiff 
got  precisely  what  he  purchased."  '' 

On  the  other  hand,  in  Williams  v.  Champion,^  the  court 
held  that  a  party  having  rights  under  a  contract,  and  disclaim- 
ing them  under  a  mistake  as  to  their  character,  is  not  con- 
cluded by  such  disclaimer.  So  also  where  a  husband  and 
wife  sold  what  they  supposed  was  an  undivided  half  interest 
in  a  tract  of  land,  the  purchaser  also  supposing  he  was  buying 
only  a  half  interest,  it  was  held,  on  ascertaining  that  the 
whole  belonged  to  the  wife,  that  the  conveyance  should  be  set 
aside,  as  it  would  be  grossly  unjust  to  allow  the  purchaser  to 
retain  the  whole  where  he  had  only  paid  for  a  half.^  In  Martin 
V.  McCormick,^'^  the  term  which  was  the  object  of  the  contract, 
contrary  to  the  supposition  of  both  parties  had  no  existence  ; 
and  Johnson,  J.,  in  delivering  the  opinion  of  the  New 
YorkCourtof  Appeals,  said  :  "  Inallthatclassof  cases,  where 
there  is  mutual  error  as  to  the  existence  of  the  subject-matter 
of  the  contract,  a  reversion  may  be  had."  Similarly,  in  Cochrane 
V.  Willis,^^  there  was  a  contract  relating  to  a  life-tenant's  right 
to  cut  trees,  both  the  parties  not  being  aware,  that  the  tenant,  as 
found  afterwards,  had  died  before  ;  and  Bruce,  L.  J.,  said  that 
"  therefore  there  was  substantially  an  absence  of  consideration 
and  substantially  a  mistake,  and  it  would  be  contrary  to  all  the 
rules   of  equity  and   common   law   to  give   effect  to  such  an 

8  Bnrkhauserw.  Schmitt,45WiB.,  3U.      1  »  Irick  f.  Fulton,  3  Gratt.,  193. 

'  Christy  v.  Sullivan,  50  Gal.,  337.  i"  8  N.  Y.,  331. 
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agreement,  or  to  hold  that  a   person   ought   to   be   bound   by 
it."(^> 

A  mistake  is  thus  deemed  to  be  of  law,  only  when  it  does 
not  involve  a  mistake  of  any  fact.  Generally,  therefore,  it  is 
held  that,  when  the  mistake  is  both  of  law  and  fact,  it  will  be 
deemed  to  be  a  mistake  of  fact,  and  relief  Avill  be  granted, 
even  when  the  latter  is  the  result  of  the  former.  This  was  the 
basis  of  the  decision  in  King  v.  Doolittie^^,  in  which  the 
Supreme  Court  of  Tennessee  said  :  ''  If  a  contract  is  entered 
into  in  good  faith,  by  which  it  is  mutually  understood,  that  for 
an  adequate  consideration,  the  one  party  shall  part  with  and,  the 
other  acquire  a  valid  title  to  property,  and  it  turn  out  that  at 
the  time  of  the  contract,  by  the  operation  of  some  settled  prin- 
ciple of  law,  of  which  they  were  alike  ignorant,  the  supposed 
title  was  wholly  valueless,  or  did  not  exist  in  legal  contem- 
plation in  such  case,  the  mistake  is  not  a  mere  mistake  at 
law  ;  it  nvolves,  in  some  measure,  a  mistake  of  fact  as  well  as 
of  law,  as  the  very  idea  of  title  comprehends  as  well  matter  of 
fact  as  of  law.  .  .  It  is  enough  that  there  was  a  radical  defect 
inherent  in  the  subject-matter  of  the  contract,  of  which  the 
parties  were  mutually  ignorant.  .  .  The  contract  therefore  was 
not  what  either  of  the  parties  understood  and  intended  it 
should  be."  And  this  decision  was  followed  in  Grifflth  v. 
Townley,  '^  in  which  Sherwood,  C.  J.,  in  delivering  the  opinion 
of  the  court  said  :  "  In  that  case  the  mutual  mistake  arose 
because  of  an  omission  of  an  essential  provision  of  the 
charter  of  a  bank,  the  copy  furnished  being  unintentionally 
imperfect.  Here,  the  mutual  mistake  occurred  because  of 
the  inadvertent  insertion  of  words,  of  which  both  parties 
were  ignorant  ;  words  in  the  order  of  sale  at  variance  with  the 
petition  for  that  order,  with  the  publication,  and  with  the  cer- 
tificate of  appraisement.  The  parties  bargained  for  the  fee, 
and  there  was,  under  the  administration  proceedings,  no  fee 
for  sale.  The  subject-matter  of  their  contract  had,  in  legal 
contemplation,  no  more  existence  than  if  it  had  been  a  dwelling 
already  consumed  by  fire,  or  a  messuage  already  swept  away 
by  a  flood."     The  decision,  in  this  case,  proceeded  not  on  the 

(G)  These  last  two  decisions  may  be  justified  on  tlie  principle  that,  when  the  mis- 
take results  in  a  belief  of  the  existence  of  the  right  which  forms  the  object  of  a  contract, 
and  which  has  no  existence  really,  the  contract  may,  as  in  the  case  of  a  mistake  of  fact, 
be  held  to  be  void  on  the  ground  of  the  non-existence  of  the  object  or'of  the  consideration 
of  the  contract.  There  was  no  reference,  however,  made  to  that  principle  in  those  cases, 
nor  in  the  other  oases  of  mistake  of  law,  to  which  reference  has  been  made  above. 
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ground  that  there  was  a  mistake  of  fact,  but  that  there  were 
such  elements  of  absence  of  consideration,  of  reliance  on  the 
representations  of  the  agent  of  the  estate,  of  surprise,  mutual 
mistake  and  unconscionable  advantage,  as  should  in  equity  and 
good  conscience  take  the  case  out  of  the  general  rule. 

53.     The   greatest   conflict   as    to   this   matter  has  been  in 

Mistake  as  to  the  regard  to  mistakes  as  to  title  or  right, 
existence  of  a  title  or  They  have  sometimes  been  considered  to  be 
"S^'-  mistakes  of  law,  this  view  being  encourag- 

ed by  the  double  sense  in  Latin  of  the  word  jus,  which  signified 
a  right  as  well  as  law.  Where  the  facts  are  known,  it  has  been 
said  that  a  mistake,  as  to  the  title,  can  be  nothing  but  a  mistake  of 
law.'*  The  weight  of  opinion  is,  however,  in  favour  of  the  view 
that  such  a  mistake  is  one  of  fact,  this  view  being  assisted  by 
equitable  considerations  that  may  be  urged  in  support  of  it. 

The  leading  English  case  on  the  point  is  that  of  Cooper  v. 
Phibbs,^'  in  which  Lord  Westbury  said  :  "It  is  said,  Ignorantia 
juris  haud  excusat ;  but  in  that  maxim  the  word  jus  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary  law  of  the  country. 
But,  when  the  word  jus  is  used  as  denoting  a  private  right, 
that  maxim  has  no  application.  Private  right  of  ownership  is  a 
Inatter  of  fact ;  it  may  be  the  result  also  of  a  matter  of  law,  but, 
if  parties  contract  under  a  mutual  mistake  and  misapprehension 
as  to  their  relative  and  respective  rights,  the  result  is  that  that 
agreement  is  liable  to  be  set  aside  as  having  proceeded  upon  a 
common  mistake." 

In  Eaglesjield  v.  Marquis  of  Londonderry,^^  Jessel,  M.  R., 
explaining  the  distinction  between  a  representation  of  fact 
and  of  law,  said  :  "  A  misrepresentation  of  law  is  this : 
when  you  state  the  facts,  and  state  a  conclusion  of  law,  so  as 
to  distinguish  between  facts  and  law.  The  man  who  knows  the 
facts  is  taken  to  know  the  law;  but  when  you  state  that  as  a  fact 
■which  no  doubt  involves,  as  most  facts  do,  a  conclusion  of  law, 
that  is  still  a  statement  of  fact  and  not  a  statement  of  law. 
Suppose  a  man  is  asked  by  a  tradesman  whether  he  can  give 
credit  to  a  lady,  and  the  answer  is,  '  You  may,  she  is  a  single 
woman  of  large  fortune.*  It  turns  out  that  the  man  who  gave 
that  answer  knew  that  the  lady  had  gone  through  the  ceremony 
of  marriage  with  a  man  who  was  believed  to  be  a  married  man, 
and  that  she  had  been  advised  that  that  marriage  ceremony  was 
null  and  void,  though  it  had  not  been  declared  so  by  any  court, 
and  it  afterwards  turned  out  they  were  all  mistaken,    that   the 

»  *  Jordan  v.  Stevens,  51  Me.,  78.  |         ^'3  Eng.  and  Ir.  Ap.,  170. 
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first  marriage  of  the  man  was  void,  so  that  the  lady   was  mar- 
ried.    He  does  not  tell  the  tradesman  all  these  facts,  but  states 
that  she  is  single.    That  is  a  statement  of  fact.  If  he  had  told 
him  the  whole  story,  and  all  the  facts,  and  said,  '  Now,  you  see, 
the  lady  is  single,'  that  would  have  been  a    misrepresentation 
of  laAv.     But  the  single  fact  he    states,  that  the    lady   is   un- 
married, is  a  statement   of  fact,   neitlier  more  nor  less;    and  it 
is  not  the  less  a  statement  of  fact,  that  in  order  to  arrive  at  it 
you  must  know  more  or  less  of  the  law.     There  is  not  a  single 
fact  connected  with  personal  status  that  does  not,  more  or  less, 
involve  a  question  of  law.     If  you    state   that   a  man   is    the 
eldest  son  of  a  raarria,ge,  you  state  a  question  of  law,  because 
you  must  know  that  there  has  been  a  valid  marriage,  and  that 
that  man  was  the  first-born  son  after  the  mariiage,  or,  in  some 
countries,  before.  Therefore,  to  state  it  is  not  a  representation 
of  fact  seems  to  arise  from  a  confusion  of  ideas.     It  is  not  the 
less  a  fact  because  that  fact  involves  some  knowledge  or  rela- 
tion of  law.     There  is  hardly  any  fact  which  does  not  involve 
it.    If  you  state  that  a  man  is  in  possession  of  an  estate  of  ten 
thousand  pounds  a  year,  the  notion  of  possession  is   a   legal 
notion,  and  involves  knowledge  of  law ;  nor  can  any  other  fact 
in  connection  with  property  be  stated  which  does  not   involve 
such  knowledge  of  law.     To  state  that  a  man  is  entitled  to  ten 
thousand  pounds  consols  involves  all  sorts  of  law." 

Sir  Frederick  Pollock,  speaking  of  a  fundamental  error, 
affecting  not  tiie  whole  substance  of  the  transaction,  but  only 
its  legal  cliaracter,  says  :  "It  is  apprehended  that,  on  principle, 
a  CHse  of  this  kind  must  be  treated  in  the  same  way  as  those 
already  considered  ;  that  is,  if  the  two  parties  to  a  transaction 
contemplate  wholly  different  legal  effects,  there  is  no  agree- 
ment." 

In  the  United  States  also  a  mistake,  as  to  the  existence  of  a 
right  or  title,  is  generally  held  to  be  a  mistake  of  fact." 
Thus  in  Blakeman  v.BlaJceman,^^  the  right  of  way  conveyed  had 
become  extinguished  by  the  purchase  of  the  servient  estate 
by  A,  the  owner  of  the  dominant  estate.  There  was  no 
ignorance  or  error  as  to  the  external  facts,  the  mistake  being 
solely  as  to  the  legal  interest,  the  right  of  property  held  by  A, 
and    to  be  affected   by  the    conveyance.      This  mistake   was 


"  Wilson  t).  Life  Ins.  Co.,  6  Md.,  157; 
I'oland  V.  Corey,  6  Utah,  392  ; 
Lovell  r.  Wall,  12  S.  B.,  659. 

"  39  Conn.,  320. 
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clearly  one  to  which  the  term  "mistake  of  law"  would  be 
ordinarily  applied;  and  yet  the  court  held  it  to  be  essentially 
a  mistake  of  fact,  and  dealt  with  it  as  such. 

In  Story's  Equity  Jurisprudence,  it  is  said,  that  ''where 
the  party  acts  upon  the  misapprehension  that  he  has  no  title  at 
all  inthre  property,  it  seems  to  involve  in  some  measure  a  mis- 
take of  fact  ;  that  is,  of  the  fact  of  ov/nership,  arising  from  a 
mistake  of  law.""  Dr.  Pomeroy  says  :  ''A  private  legal  right, 
tide,  estate,  interest,  duty,  or  liability  is  always  a  very  complex 
conception.  It  necessarily  depends  so  much  upon  conditions 
of  fact,  that  it  is  difficult,  if  not  impossible,  to  form  a  distinct 
notion  of  a  private  legnl  right,  interest,  or  liability,  separated 
from  the  facts  in  which  it  is  involved  and  tipon  which  it 
depends.  Mistakes,  therefore,  of  a  person  with  respect  to  his 
own  private  legal  riglits  and  liaiiilities  may  be  properly  regard- 
ed,— as  in  great  measure  they  really  are, — and  may  be  dealt 
with    as- mistakes    of   fact.       Courts  have   constantly  felt  and 

acted  upon    this    view,  though    not  always  avowedly 

Wiieiwer  a  person  is  ignorant  or  mistaken  with  respect  to 
his  own  Hutecedent  and  existing  private  legal  rights  interests 
estates,  duties,  liabilities,  or  other  relation,  either  of  property 
or  contractor  personal  status,  and  enters  into  some  transaction 
the  legal  scope  and  operation  of  which  he  correctly  appre- 
hends and  understands,  for  the  purpose  of  afftctiiig  such 
assumed  rights,  interests,  or  relations,  or  of  carrying  out  sush 
assumed  duties  or  liabilities,  equity  will  grant  its  relief,  defen- 
sive or  affirmative,  ireatini:  the  mi-take  as  analogous  to,  if 
not  identical  with,  a  mistake  ol  fact."^° 

54.     The  same  lules,  in  regard  to  a  mistake  (>f  law,  applv  to 
Action  of   courts  of     <''Hirts  of  equity  also.    In  Good  v.  Herr,'' 
equity  in  regaiil  to  mis-      tlie  decision   proceeded   nn    the    principle 
take  of  Inw.  that,  where  there  should  be  a  mutual  mis- 

take of  hiw,  uitiiout  more,  it  should  not  be  the  subject  of 
(qnitable  r>  Ik  f.  I>elief  i.g.nn^t  mi-like  i*  cne  of  ordinary 
lir<iiiu(U  o[  flieir  juris-dicliou,  ami  tlie\  have,  tliiiM<ih  r.ither  co- 
vertly and  imlncciK,  done  a  gie.it  deal  to  reh.x  the  rigidity  and 
har-hness  of  ihe  i  iile  a>  to  mi.-takes  of  lau  .  Their  jurisdiction  is 
indeed  most  fnqueutly  exercised  in  cases  in  which  there  isa  mi^- 
take  in  the  expies-ion  o(  coMtr;ic's,  but  the  considerations 
applicable  to  such  niisiakts   are  diflcrent  from    those  in  regard 

»»  S.  122.  I  »o  2  Pom.  El.  Jnr.,  1176, 1178. 

»i  7  Watts  &S.  253. 
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to  mistakes  in  the  contract  itself.  Tlie  jurisdiction  even  when 
exercised,  is  usually  restricted  to  the  reforming  or  rectifying- 
of  the  mistake,  when  it  is  of  both  piirties,  as  "if  the  court 
were  to  reform  the  writing  to  make  it  accord  with  the  intent 
of  one  party  only  to  the  agreement,  who  averred  and  |)roved 
that  he  signed  it  as  it  was  written,  by  mistake,  when  it  exactly 
expressed  the  agreement,  as  understood  by  the  other  patty, 
the  writing,  when  so  altered,  wouhl  be  just  as  far  from 
expressing  the  agreement  of  the  parties  as  it  was  before  ;  and 
the  court  would  have  engaged  in  the  singular  office,  for  a 
court  of  equity  of  doing  right  to  one  party  at  the  expense  of  a 
precisely  equal  wrong  to  the  other."  ^^ 

In  case  of  a  mistake  in  the  contract  itself,  courts  of  eqoity 
have  used  their  influence,  by  treating  some  sorts  of  mistake 
usually  known  of  law  as  it  they  were  reidly  of  fact  ;  by  the 
adoption  of  Papinian's  restriction  as  to  the  non-excuse  of  the 
mistake  of  law;  and  by  treating  cases  of  undue  hardship  on 
the  one  party  and  undue  advantage  to  the  other  as  an  index  of 
fraud.  Instances  of  the  first  have  been  mentioned  above  and 
will  be  mentioned  below. 

As  an  instance  of  the  application  of  Papinian's  restriction, 
reference  may  be  made  to  the  case  of  Burrow  v.  Seammell,  ^^ 
in  which  Bacon,  V.  C,  said:  "It  cannot  be  disputed  that 
courts  of  equity  have  at  all  times  relieved  against  honest 
mistakes  in  contracts,  where  the  literal  effect  and  the 
specific  performance  of  them  would  be  to  impose  a  burden  not 
contemplated,  and  which  it  would  be  against  all  reason  and 
justice  to  fix,  upon  the  person  who,  without  the  imputation  of 
fraud,  has' inadvertently  committed  an  accidental  mistake  ;  and 
also  where  not  to  correct  the  mistake  would  be  to  give  an  un- 
conscionable advantage  to  either  party.  But  no  case  has  been 
referred  to,  nor,  as  I  believe,  can  be  found,  in  which  the  n)is- 
taking  party  has  sought  for,  or  could  derive,  any  advantage 
beyond  the  mere  relief  from  the  burden."  In  the  United 
States,  it  has  even  been  enacted  in  the  Louisiana  Civil  Code,  that 
"error  of  law  can  never  be  alleged  as  the  means  of  acquiring, 
though  it  ma}'  be  invoked  as  the  means  of  preventing  loss  or 
of  recovering  what  has  been  given  or  paid  under  such  error." ^^ 

As  to  the   third  mode  of  the  exercise  of  equity  jurisdiction 
it  is   generally  the   case,  where   the  parties   stand  in   unequal 
condition    or   relation.      Relief,    in   such    cases,    is,     strictly 

"  Diman  ».  Prov.  K.  Co.,  5  B.  I,,  130.       j  "a  X9    Ch.  D.,  182. 
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speaking,  given  on  the  ground  of  fraud  or  undue  influence. 
Thus,  in  Ghamplin  v.  Laytin,  McCoun,  V.  C,  observed,  by 
way  of  illustration,  that  "if  one  is  ignorant  of  a  matter  of 
law  involved  in  the  transaction,  and  the  other,  knowing  iiirn 
to  be  so,  takes  advantage  of  that  circumstance  to  make  the 
contract,'  there  the  court  will  relieve,  though  peiiiaps  more 
properly  on  account  of  fraud  in  the  one  party  than  of 
ignorance  of  law  in  the  oihev."^^  in  McGormickv.  Miller, ^^ 
Mulkey,  J.,  in  delivering  the  opinion  of  the  court,  said: 
•'Appellant  was  deliberately  withholding  a  fact  within  his 
knowledge,  unknown  to  the  other  contracting  parties,  vitally 
affecting  the  proposed  contract,  which  common  honesty  and 
fair  dealing  required  him  to  disclose,  and  this  of  itself  was 
such  a  fraud  upon  their  rights  as  vitiates  the  whole  transac- 
tion." In  Pickering  v.  Pickering, "  Lord  Langdale  set  aside 
certain  agreements  entered  into  under  a  mistake  of  law,  on 
the  ground  that  the  parties  were  not  on  equal  terms,  and 
that  the  plaintiff  acted  under  the  influence  of  the  defendant. 
The  same  was  done  in  Wheeler  v.  Smith,  ^^  because  the  parties 
"did  not  stand  on  equal  ground,"  and  the  plaintiff  "  did  not 
act  freely  and  with  a  proper  understanding  of  his  rights." 

In  Jordan  v.  Stevens,  ^^  Davis,  J.,  in  delivering  the  opinion 
of  the  court,  said  :  "  It  is  believed  that,  in  nearly  all  such  cases, 
where  relief  has  been  granted,  in  addition  to  the  intrinsic  equity 
in  favour  of  the  plaintiff,  two  facts  have  been  found  :  1.  that 
there  has  been  a  marked  disparity  in  the  position  and  intelli- 
gence of  the  parties,  so  that  they  have  not  been  on  equal  terms  ; 
2.  and  that  the  party  obtaining  the  property  persuaded  or 
induced  the  other  to  part  with  it,  so  that  there  has  been  undue 
influence  on  the  one  side,  and  undue  confidence  on  the  other." 
It  appears  to  be  settled  tliat,  as  a  general  rule,  a  mistake  of  law, 
unconnected  with  a  mistake  of  fact,  and  where  there  are  no  indi- 
cations of  fraud,  imposition  or  undue  advantage  entering  into  the 
agreement,  will  not  be  corrected  by  acouit  of  equity.'^'  in 
Champlin  v.  Laytin, ^^  Bronson,  J.,  cjbserved  that  there  was  no 
case  in  the  English  books  which  affirmed  the  doctrine  that  mere 
mistake  in  a  matter  of  law,  iu  the  s^bsence  of  all  iraud,  unfair 
circumvention,  and  undue  influence,  would  furnish  a  sufficient 
ground  for  setting  aside  a  contract,  or  otherwise  relieving  a  party 

"  6  Paige,  ]95.  i  as  51  Me.,  78. 

=  »  102  111.,  208.  I  '"  Goodenow  r.   Ewer,  16  Cal.,  4fil  ; 
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from  the  legal  consequences  of  his  acts.  Dr.  Bishop,  after 
observing,  that  in  some  cases,  "  it  is  said  that  a  mistake  of  law 
will,  iu  exceptional  circumstances,  be  permitted  to  avoid  a 
contract,  as,  where  it  evidences  fraud,  imposition,  or  improper 
influence,"  said  :  "  In  all  this  class  of  cases,  either  the  mistake 
was  incorrectly  termed  one  of  law,  or  the  real  ground  of  relief 
was  the  fraud,  the  undue  influence,  or  the  other  thing,  whatever 
it  may  have  been^-"". 

55.     An  attempt  was  sometimes   made  by  equity   courts  to 
Mistakes  as  to  legal     distinguish  mistakes  due  to  a  misappreheii- 
effector  construction  of     sionof  the  legal  effects  of  a  document  from 
contracts.  those  arising  from  the  ignorance  of  the  exis- 

tence of  law,  and  to  give  relief  in  case  of  the  former,  treating  them 
as  mistakes  of  fact.  The  ground  generally  advanced  for  this  dis- 
tinction was  that  every  man  was  presumed  to  know  the  public  law 
of  the  country,  and  that  it  was  almost  impossible  to  prove  a 
negative  "  locked  up  in  the  bosom  of  the  party  chargeable  Avith 
such  knowledge,"  while,  in  case  of  a  mistake  as  to  legal  rights 
when  misconceived  under  the  law,  the  facts  are  susceptible  of 
proof  in  many  instances.  ^^  Thus,  in  Beauchamp  v.  Winn  ^*, 
Lord  Chelmsford  observed  that  the  ignorance  of  a  matter  of 
law,  arising  upon  the  doubtful  construction  of  a  grant,  was 
different  from  the  ignorance  of  a  well  known  rule  of  law,  and 
that  there  were  "many  cases  to  be  found  in  which  equity,  upon 
a  mere  mistake  of  the  law  without  the  admixture  of  other 
circumstances,  has  given  relief  to  a  party  who  has  dealt  with 
his  property  under  the  influence  of  such  mistake."  This  was 
quottr'd  with  approval  by  Sir  R.  Collier  in  delivering  the 
judgment  of  the  Privy  Council  in  Danit-ll  v.  Sinclair^'. 

This,  however,  is  the  case  only  in  very  exceptionable  cases, 
in  which  a  denial  of  relief  will  work  most  unconscionably.  In 
the  United  States,  that  view  is  taken  in  Georgia,  where  it  is  a 
settled  rule  that,  when  there  is  a  difference  between  the  legal 
effect  producf-d  by  the  words,  and  the  effect  intended  to  be 
produced  by  them,  the  words,  with  their  mistaken  effect  shall 
yield,  and  the  true  intention  shall  prevail,  and  that  this  relief 
will  be  given  by  courts  of  equity'^  in  the  other  ^'tates,  it 
appears  to  be  established  that  an  ignorance  or  mistake  of  law, 
by  reason  of  which  the  parties  do  not  understand  the  legal 
effect   of  their   contract,   does  not   avoid  it,  unless  there  is  a 


s»   Bish.  Cont.,  274  (n). 
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fraud/^  Thus  in  Hawralty  v.  Warren^^,  it  was  said  that  a 
mistake  as  to  the  legal  effect  of  a  document,  would  not 
be  a  sufficient  ground  of  relief,  unless  it  was  caused  by 
fraud.  In  Shotioell  v.  Murray  ^\  James  Kent,  the  Chancellor, 
assumed  it  as  a  "settled  principle  of  law  and  sound  policy,"  that 
"a  person  cannot  be  permitted  to  disavow  or  avoid  the  operation 
of  an  agreement  entered  into  with  a  full  knowledge  of  the  facts, 
on  the  ground  of  ignorance  of  the  legal  consequences  which 
flow  from  those  facts  ;"  the  ignorance  in  the  particular  case 
having  been  as  to  the  effect  of  a  prior  judgment  on  a  sale  of  land 
in  execution  of  a  former  judgment  held  by  the  same  person. 
In  Storrs  v.  Barker  ^'^y  he  again  observed  that  "it  would  seem 
to  be  a  wise  principle  of  policy  that  ignorance  of  the  law,  with 
knowledge  of  the  fact,  cannot  generally  be  set  up  as  a  defense  ; 
and  it  appears  to  be  settled  by  a  course  of  equity  decisions  that 
ignorance  of  one's  legal  right  does  not  take  the  case  out  of  the 
rule,  when  the  circumstances  would  otherwise  create  an 
equitable  bar  to  the  legal  title."  A  mistake  in  regard  to  the 
construction  of  a  document  stands  on  the  same  footing  and  is 
held  to  be  a  mistake  of  law,  ''^  unless  the  language  employed  is 
technical,  in  which  case  it  has  been  relieved  against  as  if  it 
were  of  fact  *^. 

And  in  Midland  Ry.  Co.  x.Johnson^^,  Lord  Chelmsford,  after 
observing  that  mistake  is  one  of  the  grounds  for  equitable 
interference  and  relief,  said  :  ''  Then  it  must  be  a  mistake  not  in 
matters  of  law,  but  a  mistake  of  facts.  The  construction  of  a 
contract  is  clearly  matter  of  law  ;  and  if  a  party  acts  upon  a 
mistaken  view  of  his  rights  under  a  contract,  he  is  no  more 
entitled  to  relief  in  equity  than  he  would  be  in  law." 

In  Hunt  V.  Rousmanier,  Marshall,  0.  J.,  observed**  that  the 
court  were  "  unwilling,  where  the  effect  of  the  instrument  is 
acknowledged  to  have  been  entirely    misunderstood  by   both 


"  Porter  r.  Jeffries,  18  S.  B.  R.  (S. 
C),  229;  Osborn  v.  Throckmor- 
ton, 18  S.  E.  (Va.)  R.,  215 ; 
Fisli  r.  Oleland,  3i  111  ,  243  ; 
Hellish  r.  Robertson,  25  Vt., 
G03  ;  Clen  v.  Newcastle,  9  Ind., 
4^8;  Dodge  ?;.  Essex  Ins.  Co., 
12  Gray,  65  ;  Towusend  r. 
Cowlea,  31  Ala.,  428  ;  People u. 
Supervisors,  27  Cal.,  655  ; 
Wheatonw.  Wheaton,  2  Conn., 
96  ;  Wood  v.  Prioe,  46  111,,  439; 
Goltra  V.  Sonasaok,  53  111.,  45Sj 
Martiuv.  Hamlin,  18  Mich., 
354. 
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parties,  to  say  that  a  court  of  equity  is  incapable  of  affording 
relief."  Yet  the  relief  is  afforded  only  in  exceptional  cases, 
and  when  that  case  came  again  before  the  Supreme  Court, 
Washington,  J.,  in  delivering  the  opinion  of  the  court,  held 
the  general  rule  to  be  that  a  mistake  arising  from  ignorance  of 
law  would  not  be  "  a  ground  for  reforming  a  deed  founded  on 
such  mistake ;  and,  whatever  exceptions  there  may  be  to  this 
rule,  they  are  not  only  few  in  number,  but  they  will  be  found  to 
have  something  peculiar  in  their  character.""  After  repeating 
the  above  observation  of  Marshall,  0.  J.,  he  added,^"  that 
"  where  the  parties,  upon  deliberation  and  advice,  reject  one 
species  of  security,  and  agree  to  select  another,  under  a 
misapprehension  of  the  law  as  to  the  nature  of  the  security  so 
selected,  a  Court  of  Equity  will  not,  on  the  ground  of  such 
misapprehension,  and  the  insuflBciency  of  such  security,  in 
consequence  of  a  subsequent  event,  not  foreseen,  perhaps,  or 
thought  of,  direct  a  new  security,  of  a  different  character,  to  be 
given,  or  decree  tbat  to  be  done  which  the  parties  supposed 
would  have  been  effected,  by  the  instrument  which  was  finally 
ao^reed  upon."  This  statement  of  the  rule  was  approved  of  in 
The  Bank  v.  BanieV,  in  which  Catron,  J.,  in  delivering  the 
opinion  of  the  Supreme  Court  declared  it  as  well  established 
•'  that  mere  mistakes  of  law  are  not  remediable." 

53.  It  was  held  in  snme  early  cases  tlint,  if  a  party  ncting 
Mistake  of  a  well  set-  '^"^  ianoraiice  of  a  plain  and  settled  prin- 
tl?dpriiioii>lftoflawTiot  cipleof  law,  siioulri  be  induced  to  give  up  a 
entitled  to  special  rt-lief.  portion  of  his  indisputable  property  to 
another  under  the  name  of  a  compromise,  a  court  of  Equity 
would  relieve  him  from  the  effect  of  his  mistake,  though  it 
migflit  not  be  a'de  to  do  so,  where  there  wns  a  doubtful 
que.«tion.*^  Thus  in  Beanchamp  v.  Winn*^  there  was  a  niiistake 
as  to  the  legral  eff'  ct  of  a  grant,  and  Lord  Chelmsford  oliiserved 
that,  ''alihou.ih  when  a  certain  ciuistruction  has  been  put  by  a 
court  of  Inw  unon  a  deed,  it  must  be  taken  tliat  the  leual 
constiuctiou  was  cleur,  yet  ihe  iouorauce.  !)■  fore  tlie  decision, 
of  wiiat  waa  tlie  true  cotisrrucdnu,  cannot,  in  my  opinion,  be 
pressed  to  the  e.xtent  of  depriving'  a  |>ei?"n  of  ri  lief  on  the 
ground  that  he  wa-'  bound  himself  to  bavi-  known  IpeCoitdiapd 
how  the  grciut  must  be  construed."      Beach,    in    bis   Commeu- 


*»  1  Peters,  15. 
*^  1  Peters,    17. 
*'  12  Peters  55. 

Webb  V.  Alexandria,  83  Gratt.,  168. 
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tari'^s  on  Mndern  Eqiiitv  Jiirisprii(KMice  shvs,'"  ihar  "  ii  iiiis  hft-u 
said  that  where  tlie  law  is  confe:?se(lly  dnubtful  and  about  vvhicli 
ionorance  may  well  be  supposed  to  exist,  a  person  acting  under 
a  misapprehension  of  the  law    will  not  forfeit  any  of  his    legal 
rights  by  reason  of  such  mistake."    This  theory  so  far  as  tenable, 
is  so  oniv  because  "  wlien    there  is  gross   ionorance,  or  a  plain 
and  palpable  mistake    of  a  [)liiin  and  familiar  principle   of  law, 
it  may  well  <iive  rise  to  a  presumption  with  admixtnre  of  other 
and    even    slight   circumstances,    that  there  has  been  undue  in- 
fluence,  imposition,   mental   imbecility,    surprise,    or  that   the 
confidence  of  the  party  has  been  al)used."^    Similarly,  Ligon 
J.,  in  the  opinion  of  the  court  in  Dill  v.  Shahan,  ^  speaking    of 
relief  given  in  equity  observed,  that  "the  mistake  of  law  against 
which  such  relief  will  be  gran«-ed  mu^t    be  gross  and  palpable, 
and  such  as    would  warrant  the  belief  that    undue    advantage 
was   taken  of  the  party,  owing  either  to  his  imbecility  of  mind 
or  the  exercise  of  some  improper  influence  exerted  over  him   by 
the  party  with  whom  he  deals,  or  some  other  person,    with  his 
knowledge,  consent,  or  procurement." 

Apart      from    such    presumptions,   the    theory    has    been 
generally  disapproved.    Thus  in  Story's  Equity  Jurisprudence, 
it   is   said,    '*  The  distinction    betweeti  cases    of  mistake  of  a 
plain  and    settled    principle  of  law,    and  cases   of  mistake   of 
a  principle  of  law,  not  plain  to  persons  generally,  but  which  is 
yet    constructively    certain,  as   a  foundation    of  title,  is  not   of 
itself   very  intelligible,    or,  practically   speaking,  very  easy  of 
application,    considered  as  an  independent  element  of  decision. 
In  contemplation  of  law,  all  its  rules  and  principles  are  deemed 
certain,   although  they  have    not,  as   yet,  been   recognized  by 
pui)lic  adjudications.    This  doctrine  proceeds  upon  the  theoreti- 
cal ground,  that  id  cerium  eM   quod  crtum  reddi   potfst;  and 
that  decisions  do    not  ra^ike  the  law,    but  only  promulgate  it. 
Besides;   what  are  to  be  deemed   plain  and  settled    principles? 
Are  they  such  as  have  been  long  and  uniformly  establ  ished  by 
adjudications  only?     Or  is  a  single  decision    sufficient?    What 
degree   of  clearness    constitutes    the  line  of  demarcation  ?    If 
there  havebeen  decisions  different  ways  at  different  times,  which 
is  to  prevail  ?    If  a  majority  of  the  profession  hold  one  doctrine, 
and  a  minority  another,  is  the  rule  to    be  deemed    doubtful  or 
is  it  to  be  deemed  certain  ?  Take  the  case  of  the   construction 
of  a   will.     Every    person  is  presumed  to  know  the  law  ;  and 

50  1.42.  I         1  Baukinw.  Mortimere,7  WattB,  872.       |     »  25  Ala.,  694. 
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though  opinions  may  diifer  upon  the  construction  of  the  will 
before  an  adjudication  is  made  ;  yet,  when  it  is  made,  it  is 
supposed  always  to  have  been  certain."^ 

Turley,  /.,  in  delivering  the  opinion  of  the  Court  in  Trigg 
\.  Read* ,  said: — "These  strictures  upon  the  proposition 
asserted  by  the  English  court  are,  in  our  opinion,  well  taken 
and  unanswerable,  and  they  are  sustained,  as  we  have  seen,  by 
the  Supreme  Court  of  the  United  States.  We  therefore  think 
the  principle,  as  settled  in  the  United  States,  to  be,  that  an 
ignorance  of  the  law,  however  plain  and  settled  the  principles 
may  be,  and  a  consequent  mistake  as  to  title  founded  upon 
such  ignorance,  furnishes  no  ground  to  rescind  agreements 
or  to  set  aside  solemn  acts  of  the  parties,  when  they  have 
been  made  with  a  full  knowledge  of  the  facts,  unless  they  be 
tainted  by  imposition,  misrepresentation,  undue  influence, 
misplaced  confidence,  or  suspicion.  Such  is  the  law  when 
the  party  acts  witii  a  knowledge  of  the  facts  constituting  his 
right  or  title."  So  also  in  Good  v.  Herr^,  Rogers,  /.,  in 
delivering  the  opinion  of  the  Court,  observed  that  it  was  of  no 
consequence,  whether  the  mistake  was  of  a  plain  and  familinr 
principle,  or  the  reverse;  whether  it  was  a  case  of  heirship, 
or  anv  other  misappreliension  of  law  ;  and  added  :  "We  fully 
agree  with  Mr.  Justice  Story,  that  the  distinction  betueen  cases 
of  mistake  of  a  plain  and  settled  principle  of  law,  and  cases 
of  mistake  of  a  principle  of  law  not  plain  to  persons  generally, 
but  what  is  yet  constructively  certain  as  a  foundation  of  title, 
is  not  of  itself  very  intelligible,  or,  practically  speaking, 
very  easy  of  application,  consideied  us  an  independent  element 
of  decision.  Ir)  cootemplation  of  law,  all  its  rules  and 
principles  are  deemed  certain,   altliougli    tlie\'  have    not  as  yet 

been  recognized  by  public  adjudication We  grant 

that,  where  there  is  a  mistake  of  a  clear,  well-established  and 
well-known  principle  of  law,  whether  common  or  statute  law 
(for  in  this  respect  we  can  conceive  no  difference),  equity  will 
lay  hold  of  slight  circumstances  to  raise  a  presumption  that  there 
has  been  some  undue  influence,  imposition,  mental  imbecility, 
surprise,  or  confidence  abused.  But  it  is  obvious  that,  in  such 
cases,  the  mistake  of  itself  is  not  the  foundation  of  relief,  but 
the  relief  is  had  on  entirely  independent  grounds,  so  as  not  to 
impinge  the  general  rule.  We  therefore  are  of  the  opinion 
that  in  no  case  is  ignorance  or  mistake  of  the  law,  with  a  full 
knowledge   of  the  facts,  per  se,  a  iiround  for  equitable  relief." 

'  Seo.  126.  I        *  5  Humph.,  5a9.  |        s  7  -^yattg  and  S.,  253. 
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57.     The  Codes  of  European  countries  give  a  recognition  to 

-en    i  e    ■  ,  1      0-,        eri'ors  of  law  greater  even  than  that  given 
hfiectot  mistake  of  law      i  ,         r  •.       •       Tn      i       t      rm 

in  European  countries.        ^^    ^^^^^^    °^    ^'^^^^J    \°    Englancl.     The 
French  law  makes  no  distinction  between 
errors  of  fact  and  errors  of  law.    The  provision  in  S.  1110  in 
regard  to  the  nullity  or  rather  the   voidability    of  a    contract 
on  the  ground    of  error  does  not   contain    any   reference    to 
such   distinction.     There  also  the    question  has    arisen  chiefly 
in  cases  in    which    the    mistake    of  law    has   led   to   a   mis- 
take   in   regard    to    a   right   which  is  the    object    of  a   con- 
tract.    Those  in  favour  of  the  validity  of  such  a  contract  con- 
tend that  chacunetant  jjresume  connaitre  la  hi,  onne  pent  jamais 
invoquer  cette  espece  d'erreur;  que  les  articles  1235,  135Q  et  2052, 
■par  application  de  ce  principe,  ne  permettent  pas   d'invoquer  la 
nulbte  des  actes  dans  les  divers  cas  prevus  par  ces  articles;  qu^il 
faut  en  conclure  que  Verreur  de  droit  ne  saurait  jamais  etre  invo- 
quee.^     This    contention,  however,    is  generally  held  not  to  be 
good,    on  grounds  which  Rpgron  has  summed  up  as  follows': 
que  si  Verreur  de  droit  est  telle  qu'elle  ait  ete  la  cause  du  contrat, 
C3tt3  cause  etant  Jausse  doit  entrainer  la  nullite  du  contrat,    aux 
tsrmes  des  an  ides  313  1,  j  li  9  eM  1 10;  que,  dans  Vespeci,    Ver- 
reur intervsnue  sur  la  nature  et  I'etendue  d'un  droit  nen   a  pas 
mains  porte  sur  la  substance  de  la  chose,  soit  que  le  consentement 
ait  ete  donni  par  erreur  de  droit,  soit  quil  Vait  ete  par  erreur  de 
fait;  que  si,  pour  repousser  la  nullite  qui  resulte  dans  ce  cas  des 
dispositions  precitees,  on  invoque  les  articles  ]  235,  1356  et  2052, 
il  est  facile  de  voir  que  ess  articles  consacrent  des  exceptions  resul- 
tant de  ce  que,  dans  les  actes  sur  lesquels   disposent  ces   articles, 
Vengagement,  meme  dans  le  cas  d'erreur  de  droit,  ne   manquerait 
pas  de  cause,  soit  a  Vegard  d'un  payement  qui  ne  pourrait  etre 
repHe,  lorsqiCil  y  avait  obligation  naturelle  d'acquitter  la  dette, 
soit  a  regard  de  la  transaction,  puisque    I'avantage   de  prevenir 
ou  terminer  un  proces  serait  une  cause  sufjfisante. 

The  Spanish  law  is  the  same,  and  as  it  does  not  contain  any 
reference  to  the  distinction  between  a  mistake  of  fact  and  a  mis- 
take of  law,  it  will  evidently  be  construed  in  the  same  way  as 
the  corresponding  provision  of  the  French  law. 

The  Italian  Code  expressly  provides  that  Uerrore  di  diritto 
produce  la  nullita  del  contratto  solo  quando  ne  h  la  causa  unica  o 
principals .^ '''■'^  This   rule  embodies  the  very  general   principle 

(y  )  The  error  of  law  produoes  the  nullity  of  the  oontraot  only  when  it  is  the  sole  and 
principal  cause  of  it. 

''   fJog.Oiv.   Code,  1021.         |  i  Bog.  Civ.  Code,  1023.  |  s  s.  1109. 
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of  natural  equity  on  which  error  is  recognized  as  a  vice  of  con- 
sent, but  there  appears  to  be  no  good  reason  why  this  rule  is 
formulated  so  differently  from  that  as  to  the  mistake  of  fact,  in 
which  the  criterion  of  its  influence  on  the  consent  to  a  contract 
is  made  to  depend  ondagli  ekmenti  materiali  o  esterni  dei  con- 
tratti :  dalla  sostanza^  e  dalla  persona.''''^  The  practical  effect  of 
the  two  rule3  is  the  same,  as  the  word  sostanza  has  beeno  ften 
held  to  be  quella  qualita  del  I'oggsto  contrattuale,  che  e  stato 
ilmotivo  determinante  del  contratio.^"^  Thus  Griorgio  Giorgi,  in  his 
work  on  the  Theory  of  Obligations  says:"  Tenuto  fermo  questo 
concetto,  la  formula  '^  error  e  sulla  sostanza^''  vienea  comprendsre 
tutti  quegli  errori  di  fatto,  i  qaali  mentre  considerandoli  psi- 
cologicamente  sono  le  cause  determinanti  del  contratto,  considerati 
invece  estrinsecamente  cadono  suU^  oggetto  del  contratto  medesimo. 
II  rimanente  capoverso  poi  delP  articolo  il  10,  parlando  dsir 
errore  sulla  persona  e  riducendo  I'azione  di  nnllita  alia  sola 
ipotesi,  in  cui  la  considerazione  di  essa  persona  sia  stata  la  causa 
del  contratto,  completa  il  pensiero  del  legislatore;  e  dimostra  in 
modo  vie  piu  palese  Vintendimento  di  lui.  Intendimsnto,  torniamo 
a  ripeterlo,  di  rendere  invalido  quel  consenso,  di  cui  tin  errore  di 
fatto  fuilmotivo,o  secosi  vogliamo  dire,  la  caii^a  diterminante.^''^ 
It  has  been  contended  that  it  is  not  the  Article  1 109  that  ousrht 
to  be  construed  liberally,  but  the  Article  1110  that  should 
receive  a  restricted  signification,  and  be  restricted  to  the  cases 
in  which  the  mistake  of  law  oltread  essere  la  causa  unica  o  prin- 
cipale  del  contratto,  cada  sulla  sosstanza  o  sulla  persona.^"'' 
Giorgio  Giorgi,  in  his  work  on  the  Theory  of  Obligations,"?  says 
that  he  would  not  have  scrupled  to  adopt  that  view:  se  non 
avessimo  creduto  che  I'articolo  1110  resta  privo  di  retto  senso 
giuridico,    qualora  non  s^interpreti  con  molta  larghezza}'''' 

(a )     The  elements  material  or  external  of  the  contract :  the  snbstanoe  and  the  person. 

(a)  That  quality  of  the  object  of  contract  which  has  been  the  motive  determinino- 
to  the  contract. 

(  b  )  This  conception  firmly  held,  the  formula  ei'i'ur  ooiwevniiig  substance,  comprehends 
all  those  errors  of  fact  which,  if  considered  psychologically  are  the  causes  determining  to 
the  contract,  but  considered,  instead  eitrinsicallyconcern  the  object  of  the  contract 
itself.  The  remaining  paragraph  of  Article  1110,  speaking  of  the  error  concerning  the 
person  and  reducing  the  action  of  nullity  to  the  sole  hypothesis,  in  which  the 
consideration  of  the  same  person  may  have  been  the  cause  of  the  contract,  completes 
the  idea  of  the  legislator,  and  shows,  in  a  way  much  more  clearly,  hia  intention, — 
an  intention,  we  return  to  repeat,  of  rendering  invalid  the  consent,  of  which  an  error  of 
fact  was  the  motive  or,  if  we  wish  to  say  so,  the  determining  cause. 

(e)  Besides  being  the  only  or  principal  cause  of  the  contract,  should  oonoern  the 
substance  or  the  person. 

(d)  If  he  had  not  believed  that  Article  mo  would  remain  deprived  of  its  oorreot 
juridical  sense,  if  not  interpreted  very  freely. 

1  IV,  74.  1  10  IV,  76. 
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58.     The   above  rules   apply  not   only  to    contracts,  in   the 

.  limited  sense  of  that  expression,  but,  in  the 

Jiiiect   of  mistake  on  ■         i       ^      ^         c  c  ..  i 

transfer  of  ownership.  "''^'"'  ^''°  ^°.  t^^sFers   of  property,    and 

conveyances  in  pursuance  of  them,  and  to 
all  contracts  of  that  cla^s  geiieiallj  known  as  executed.  They 
all  require  the  consent  of  tlie  pnrtie.«,  the  concurrence  of  their 
wills,  like  ordinary  contracts.  The  cliief  additional  element  to 
be  considered  in  their  case  is  that  of  the  delivery  of  the  object  of 
the  contract,  and  this  delivery  does  not  supply  the  phice  or 
dispense  with  the  necessity  of  the  concurrence  of  wills.  Delivery 
is,  indeed,  one  of  the  chit'f  means  of  derivative  acqin'sition. 
Among  the  Romans,  corporeal  things  of  whatever  kind,  iradi 
potest  et  a  domino  ti^adita  alisnatur.  "  The  rule  being 
based,  as  observed  by  Gaius  in  his  Institutes,  on  the 
principle,  nihil  tarn  conveniens  est  naturali  aequitati,  quam 
voluntatem  domini,  volentis  rem  suani  in  alium  transferre,  ratam 
haberi. 

But  traditio  alone  could  not  transfer  ownership  without 
a  corresponding  mental  intention  which  was  always  con- 
sidered an  essential  constituent  of  it.  As  observed  by 
Paul,  nunquam  nuda  traditio  transfert  dominium,  sed  ita,  si 
venditio  aut  aliqua  iusta  causa  prcecesserit ,  propter  quam 
traditio  segueretur.  How  broadly  the  words  iusta  causa  were 
understood,  is  evident  from  what  Rudolph  Sohm  observes  in 
his  work  on  the  Institutes  of  Roman  Law  as  to  no  delivery 
being  a  traditio  in  the  legal  sense,  unless  it  is  accompanied 
by  an  intention  to  transfer  ownership.  This  intention  to 
transfer  ownership  involves  a  will  to  give  ownership,  and  a 
consent  to  its  being  taken  by  the  person  to  whom  the  traditio 
is  made.  If  there  is  no  such  will  or  consent,  mere  delivery 
cannot  effect  the  transfer  of  ownership. 

The  real  question,  therefore,  in  all  such  cases,  is  whether  a  mis- 
take as  to  the  thing-  delivered,  interferes  with,  or  is  a  bar  to,  the 
existeiiceof  the  intention  orcohsent,  which,  coupled  with  traditio, 
is  sufficient  to  transfer  the  property  in  that  thing.  A  mistake; 
of  this  sort  is  thus  of  importance  only  so  far  as  it  makes  the 
delivery  otherwise  than  in  pursuance  of  the  concurrence  of  wills 
to  the  transfer  of  ownership.  If  the  article  delivered  is 
different  from  that  as  to  which  t!ie  minds  of  the  parties  meet, 
there  will  be  no  concurrence  as  to  it,  and  its  deliverey  alone 
will  not  effect  the  transfer  of  its  ownership. 

11  Jus.  Inst.  II.,i.  40. 
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59.     This  rule  is  applicable  in  case  of  transfer  of  non-specific 

chattels.     Thus    in  Gardner   v.  Lane,  ^^ 

Transfer  of  ownership     i\^QyQ    was  a    contract  for  the  sale  of   135 

diaUeTs  "^  °°^-'P'"'^°     barrels    of   mackerel  No.    1.   and  of  the 

barrels  dehvered,  and  supposed  to  contain 
mackeiel    No.    1,  45    contained  ra.ickerel    No.  3    and  48  only 
salt  ;  and  property  in  these  barrels  delivered    by    mistake    was 
held   not  to    be  transferred  to  the  vendee.      Bigelow,  C.  J.,  in 
delivering  the  opinion  of  the  Supreme  Court    of  Massachusetts, 
said  :"  The  minds  of  the  parties   must    meet,    and  there    must 
be  a  mutual  assent  to  the  transfer    of    certain    specified    pro- 
perty, before   any    change    of     title    to    it   can  be    etfected  .  . 
.     Where    parties  to    a    contract    of  sale   agree    to    sell  and 
purchase    a    certain    kind    or    de:^cription   of   property  not  yet 
ascertained,    distinguished,    or   set   apart,  and  subsequently   a 
delivery  is  made,  by  mistake,  of  articles  differing  in  their  nature 
or  quality  from  those  agreed  to  be  sold,  no  title  passes  by   such 
delivery.       They  are  not  included  within  the  contract   of  sale  ; 
the  vendor  has  natagreed  to  sell  nor  the  vendee  to  purchase  them. 

Delivery  of  itself  can  pass  no  title  ;  it  can  be  effective 

and  operative  only  when  made  as  incidental  to  and  in  pursuance 
of  a  previous  contract  of  sale  ....  The  delivery  of  different 
articles  from  those  embraced  in  the  contract  is  inoperative,  for 
the  reason  that  there  is  no  agreement  for  their  purchase  and 
sale."  The  distinction  is  great,  pointed  out  the  Court  "  between 
an  agreement  to  sell  and  deliver  a  specified  article,  concerning  the 
quality  of  which  the  parties  were  deceived  or  mistaken,  and  an 
ao-veement  to  sell  one  article  and  a  delivery  by  mistake  of  a  w  holly 
different  article,  which  did  not  form  the  subject-matter  of  the 
ao-reement.  In  the  former  the  title  parses  at  the  election  of  the 
vendee  ;  in  the  latter  it  does  not ." 

The  cases,  in  which  it  is  held  that  if  the  article  delivered  is 
bond  fide  consumed  or  otherwise  disposed  of  by  the  person  to 
whom  it  is  delivered,  the  person  delivering  it  cannot  recover 
back  the  same,  are  not  inconsistent  witii  this  rule.  They  do  not 
proceed  on  the  principle  that  tliere  wasa  transfer  of  proprietary 
right  in  such  cases,  but  on  other  considerations  which  do  not 
derogate  from  the  force  of  that  principle.  Thus  in  IJills  v. 
Snell,  ^^  a  baker,  who  had  ordered  flour  of  A,  received 
by  a  warehouseman's  mistake,  the  flour  of  B,  which  was 
more  valuable,  and  he  was  held  not  liable  for  the  extra 
value.  The  decision  did  not,  however,  proceed  on  the 
ground  that  the  proprietary  right  in  the   flour    vested    in    the 

"  9  Allen,  492.  |  "  104  Mass.,  173. 
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baker ;  but  on  the  ground  that  the  baker  in  good  faith  consumed 
it,  and  that  delivery  by  the  warehouseman  was  a  suflficient 
authority  in  the  circumstanees  for  his  consuming  it  as  against 
B.  Ill  fact  Wells,  J.,  in  delivering  the  opinion  of  the  court, 
distinctly  admitted  "  that  it  was  so  delivered  by  mistake  might 
have  entitled  the  plaintiffs  to  reclaim  the  property  from  one 
having  it  in  possession,  or  to  recover  its  value  from  one  who 
had  disposed  of  it  witb    knowledge  of  the  mistake." 

60.     'i'he    rule  has  been    extended   even    to    the    tiansfer  of 
Transfer  of  ownership     specific  articles.     Their  delivery  also  will 
in     case     o£      specific     not    effect  a  transfer  of   their  ownership, 
articles.  when    tiiere  is    a   mistake   as  to    them,   a 

mistake  either  as  to  thfir  identity,  or  as  to  those  qualities  with 
reference  to  which  their  transfer  was  consented  to.  Thus,  if 
a  thing  is  not  of  that  kind  or  does  not  answer  the  description, 
with  reference  to  which  it  was  sold,  the  delivery  of  that 
thing,  even  in  pursuance  of  the  sale,  will  not  effect  a  transfer 
of  its  ownership,  Mr.  Clarke,  in  his  work  on  Contracts, 
says'*:  "Suppose  a  person  sells  another,  and  the  latter 
believes  that  he  is  buying,  this  bar  of  gold,  this  case  of  cham- 
pagne, or  this  barrel  of  oysters.  The  bar  turns  out  to  be  brass, 
the  case  to  contain  sherry,  the  barrel  to  contain  oatmeal.  Tiie 
parties  are  honestly  mistaken  as  to  the  subject-matter  of  the 
contract,  but  their  mistake  has  nothing  to  do  with  their  respec- 
tive rights.  These  depend  on  the  answer  to  the  question  :  Was 
the  article  sold  a  bar  of  metal  or  a  bar  of  gold,  a  case  of  wine 
or  a  case  of  champagne,  a  barrel  of  provisions  or  a  barrel  of 
oysters  ?  A  contract  for  a  bar  of  gold  is  not  performed  by  the 
dtlivery  of  a  bar  of  brass.  A  cont'-act  for  a  bar  of  metal  leaves 
each  party  to  take  his  chance  as  to  the  quality  of  the  thing 
contracted  to  be  sold,  but  this,  again,  would  not  be  performed 
by  the    delivery  of  a    bar  of  wood  painted  to   look  like  metal." 

The  case  is  still  clearer  when  the  mistake  is  as  to  the  iden- 
tity of  the  thing.  Thus,  a  delivery  of  a  sovereign  for  a  shil- 
ling, as  in  the  case  supposed  ia  the  argument  and  referred  to  in 
the  decision  of  the  majority  of  judges  in  the  case  oiReg.  v.  3Iid- 
dleton,^''  or  as  in  the  case  oi Beg.  v.  Ashwell, "  involved  a  mistake 
in  regard  to  the  identity  of  the  coin,  and  was  held  not  sufficient 
to  transfer  the  property  in  the  sovereign  to  the  receiver  of  it. 
In  the  former  case,  seven  eminent  Judges,  referring  to  the  case 
of  a  person  handing  to  a  cabman  a  sovereign  by  mistake    for 

"  p.  29G.  I  "3  0.  0.  Ees.,  38.         |  "  16  Q.  B.  D.,  190. 
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a  shilling,  observed,  in  their  decision,  that  they  were  "decidedly 
of  opinion  that  the  property  in  the  sovereign  would  not  vest 
in  the  cabman."     So  in  Beg.  v.   AshwelJ,  Cave,   J.,  observed 
that,  "as  there  was  a  mistake  as  to  the  identity  of  the  com,  no 
property  passed."     The  observation  was  not  material  to   the 
final  conviction  ;  but  none  of  the  other  judges  dissented  from 
it,  the   difference   among   the  judges   being   as   to    whether 
the   transfer  of  the  possession   of  the   sovereign    took  place 
at  the  time    when    Ashwell   received  it,    or    when    he    came 
to  know    of  its  being    a    sovereign.     So   also,    the    delivery 
by  mistake,  of  a  note    of  £10  for   that   of  £1    was,  in   the 
similar  case  oi  Beg.   v.  Hehir,^''  not  deemed  to  have  the  eflFect 
of   transferring  the   proprietary    i^ight   in    the  note.     In  that 
case,^"*    Johnson  and  Andrews,  JJ.,  actually  observed    that 
the  property   in  the  £10  note    did    not   pass    to    Hehir.     In 
Ghapman    v.    Cole,^^     a    ten-dollar  gold    piece     of    Moffat's 
issue     of   California   coins,    and    not     United    States'    issue 
was,  by  mistake  of  the  giver  and  receiver,  passed  as  a  half- 
dollar  coin;  and  it  was  held  that  there  was  a  transfer   only 
of  possession    and   not   of  property,    and  that   it   could  be 
recovered  by  the  giver  from  a  person  to   whom    the    receiver 
had    passed  it   on   without   a  knowledge   of  its    real  value; 
though,  current  coin  might  not  be  so  recoverable,  on  account 
of  the  peculiarity  relating  to  the  transfer  of  ownership  in  it. 
Metcalf,  J.,   in  delivering    the  opinion    of  the    court,    said  : 
"  There  was  a  mistake  as  to  the  identity  of  the  subject  of  the 
agreement,  and,  in  such  case,  there  is  no  assent  of  the  parties, 
and  no  binding  transaction." 

The    same   principle  was  sometimes  applied  in  other  cases, 
in    which  there  was   no    mistake   in    regard   to    the    identity 
of  the  thing  given.     Thus  in  Beg.  v.  Middleton,^^  the  sum  of 
£8    odd  was   given,  by   a  mistake    of  a    Post    Office    clerk, 
to  Middleton,    who  was  entitled  to  10  shillings  only.     Seven 
judges,  in  their  joint  decision,  laid    down    that    the  case  waS 
undistinguishable  from  that  of  a  person  handing  to  a  cabman 
a  sovereign,  by  mistake  for  a  shilling,  and  said  :  "There  was  no 
contract  to  render  it  (the  sum  given)   his  which  required    to 
be  rescinded ;  there  was  no  gift  of  it  to  him,  for  there  was  no 
intention  to  give   it  to  him  or  to  any    one.     It  was  simply  a 
handing   it   over   by  a  pure  mistake,  and  no  property  passed. 
As  this  was  money,  we  cannot  test  the  case  by  seeing  whether 
an  innocent  purchaser  could  have   held  the  property.     But 
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let  ns  suppose  that  a  purchaser  of  beans  goes  to  the  warehouse 
of  a  merchant  with  a  genuine  order  for  so  many  bushels  of 
beans,  to  be  selected  from  the  bulk  and  so  become  the  pro- 
perty of  the  vendee,  and  that  by  some  strange  blunder  the 
merchant  delivers  to  him  an  equal  bulk  of  coflFee.  If  that  coffee 
was  sold  (not  in  market  overt)  by  the  recipient  to  a  third 
person,  could  he  retain  it  against  the  merchant,  on  the  ground 
that  he  had  bought  it  from  one  who  had  the  property  in  the 
coffee,  though  subject  to  be  divested?  We  do  not  remember 
any  case  in  which  such  a  point  has  arisen,  but  surely  there 
can  be  no  doubt  he  could  not;  and  that  on  the  principle 
enunciated  by  Lord  Abinger  in  Chanter  v.  Hopkins,  ^  when 
he  says:  '  If  a  man  offers  to  buy  peas  of  another,  and  he  sends 
him  beans,  he  does  not  perform  his  contract,  but  that  is  not 
a  warranty;  there  is  no  warranty  that  he  should  sell  him 
peas  ;  the  contract  is  to  sell  peas,  and  if  he  sends  him  any 
thing  else  in  their  stead,  it  is  a  non-performance  of  it.'  " 
It  is  submitted,  howevei-,  that  there  was,  in  this  case,  no 
mistake  as  to  the  identity,  or  even  as  to  any  essential  quality 
of  the  money  given.  The  clerk  intended  to  give  the  money  that 
was  given.  The  mistake  was  as  to  the  amount  of  money  which 
the  clerk  considered  Middleton  entitled  to.  He  had  looked 
at  a  wrong  advice,  and,  on  that  account,  believed  that  Middle- 
ton  was  entitled  to  receive  the  sum  which  he  therefore 
intended  to  give,  and  which  was  thus  given,  to  him.  The 
reference  in  the  judges'  decision  to  the  case  of  beans  and 
coffee,  and  to  that  of  peas  and  beans  referred  to  by  Lord 
Abinger,  was  not  relevant,  as  such  cases  are  not  of  a 
transfer  of  a  definite  specific  article,  and  more  like  the  case  of 
barrels  in  Gardner  v.  Lane  than  that  of  the  sovereign,  to 
which  the  judges  likened  it. 

Similarly,  in  Wolf  stein  v.  People,  ^'  a  large  sum  was  paid  to 
a  person  for  a  smaller  one,  by  a  mistake,  as  to  his  right  to 
receive  the  same,  and  the  court  said  :  "It  will  not  do  to  say 
that  the  owner  parts  with  the  property  voluntarily,  and,  there- 
fore, there  is  no  unlawful  taking.  There  may  be  the  physical 
act  of  the  owner  handing  that  which  is  his  to  another  ;  but 
there  is  absent  the  intellectual  and  intelligent  assent  to  the 
transfer,  upon  which  the  consent  must  necessarily  depend." 
It  is  clear,  however,  that  there  was  an  intellectual  and  intelli- 
gent assent  to  the  transfer  of  the  sum  given,   and  the   assent 
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was  given  not  on  account  of  a  mistake  in  regard  to  that  sum 
itself,  but  in  regard  to  the  right  of  its  recipient  to  receive  the 
same  ;  a  mistake  which,  therefore,  was  not  so  much  as  to  the 
identity  of  the  thing  given,\but  as  to  the  motive  for  its  giving. 

61.     The   question  of  the  transfer   of  ownership  has  often 

arisen  in  cases  in  which  money  or  other 
Eecovery   of  a    thing      ^^.  •  -^  ^^     -^^  ^     ^^^        ,3^^^    ^^ 

given  under  mistake.  "  t"  b./  f 

another   iinder  a   mistake.     Koman  ana 

French  jurists  often  held  that  the  ownership  would  be  trans- 
ferred in  such  cases  notwithstanding  the  mistake.  Thus  Cujas, 
in  contending  that  money  paid,  under  a  mistake  of  law,  could 
not  be  recovered  back,  as  its  recovery  would  be  in  the  nature 
of  a  gain,  relied  on  the  fact  that  that  could  not  be  called  mine, 
which  I  had  already  paid  to  another  ;  that  it  had  already 
become  the  property  of  another  person,  and  that,  therefore, 
when  I  reclaimed  it,  I  was  demanding  what  was  not  mine, 
but  his.  D'Aguesseau  who  held,  that  money  so  paid  might 
be  recovered,  based  the  title  to  recovery  on  general  consi- 
derations of  equity,  and  not  on  the  ground  of  the  continued 
proprietary  right  of  the  giver  ;  observing  "  who  can  doubt 
but  that  money  which  is  paid  immediately  becomes,  summo 
jure,  the  property  of  the  person  receiving  it?"^^  This  is 
the  case,  however,  only  when  the  mistake  is  as  to  the 
non-essential  qualities  of  the  thing  given  or  as  to  the  motives 
for  the  giving.  And  this  is  the  character  of  the  mistake 
generally  in  such  cases.  The  mistake  may,  however,  not  be 
such,  but  in  regard  to  the  identity  or  the  essential  qualities 
of  the  thing  ;  and  there  is  no  sufficient  authority  for  the 
proposition  that  the  property  in  the  thing  given  will  be 
transferred,  even  in  the  case  of  such  a  mistake. 

In  Brisbane  v.  Dacres,  ^^  the  payment  was  under  a  mistake 
as  to  the  right  of  the  Admiral  to  receive  one-third  of  a  certain 
freight,  and  the  court  held  that  the  money  paid  could  not  be 
recovered  ;  Mansfield,  C.  J.,  observing  that  the  maxim  Volenti 
non  fit  injuria  applied  strongly  to  the  case,  and  justly  so,  as 
the  mistake  was  such  as  could  not  affect  the  validity  of  consent, 
or  interfere  with  the  transfer  of  the  right  of  ownership  of  the 
money  paid.  The  maxim  has  been  held  to  apply  in  other 
cases  also.  In  some  cases,  it  was,  however,  held  not  to  apply, 
but  this  was  only  when  the  mistake  was  in  regard  to  an  error 
in  corpore  or  in  substantia.     Thus,  in    Northrop   v.    Graves,  ^* 
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Church,  C.  J.,  in  delivering  the  opinion  of  the  court,  after 
referring  to  the  contention  based  on  that  maxim,  said  : 
"  we  agree  that  men  should  not  complain  of  the  consequences 
of  their  deliberate  and  voluntary  acts  ;  but  we  do  not  agree 
that  acts  performed  under  the  influence  of  essential  and 
controlling  mistakes  are  voluntary,  within  the  meaning  of  the 
maxim  referred  to." 

Practical  difficulties  have  arisen  in  such  cases,  as  the  real 
distinction  in  regard  to  the  character  of  the  qualities,  in  respect 
of  which  the  mistake  has  been  made,  is  not  sufliciently  adverted 
to  always.  Great  importance,  on  the  other  hand,  is  attached  as 
to  whether  the  mistake  is  one  of  fact  or  law,  though  the  nature 
of  the  mistake  is  the  same  in  both  these  cases.  The  mind  quite 
as  much,  .  and  no  more,  assents  to  the  payment  made  under  a 
mistake  of  law,  than  if  it  were  made  under  a  mistake  of  fact. 
The  delusion  is  the  same  in  both  cases;  in  both  alike,  the  mind 
is  influenced  by  false  motives ;  nor  is  there  any  difference  in  re- 
gard to  the  principles  on  which  the  rule  of  recovery  in  such  cases 
is  based.  If  there  is  justice  in  the  payer's  demand  for  recovery, 
and  injustice  or  unconscientiousness  in  the  payee's  with- 
holding of  it,  in  case  the  payment  is  made  under  a  mistake  of 
fact,  it  will  be  the  >5ame  when  the  payment  is  made  under  a 
mistake  of  law.  It  is  settled,  however,  that,  in  the  former 
case,  there  is  a  right  of  recovery,  though,  to  avoid  the  question 
of  the  transfer  of  title,  that  right  is  generally  based  on  the 
inequity  of  a  person  retaining  a  thing  so  given  to  him.  Thus, 
in  Townsend  v.  Crowdy,  ^'  the  mistake  was  one  of  fact  on  the 
part  of  the  payer,  who,  along  wifh  the  payee,  was  under  an 
impression  that  the  money  paid  was  due,  and,  though  the 
payee  shared  the  same  impression,  yet  Byles,  J.,  observed 
that  "that  being  so,  it  was  manifestly  against  conscience  that 
the  defendant  should  retain  it."  So  also  in  Kelly  v.  Solar i,""^ 
Parke,  B.,  said:  "I  think  that  where  money  is  paid  to  another 
under  the  influence  of  a  mistake,  that  is,  upon  the  supposition 
that  a  specific  fact  is  true,  which  would  entitle  the  other  to 
the  money,  but  which  fact  is  untrue,  and  the  money  would 
not  have  been  paid  if  it  had  been  known  to  the  payer  that  the 
fact  was  untrue,  an  action  will  lie  to  recover  it  back,  and  it  is 
against  conscience  to  retain  it."  Parke,  B.,  further  observed 
iu  this  case,  that  "  if  the  money  is  intentionally  paid,  without 
reference  to  the  truth  or  falsehood  of  the  fact,  the  plain tifi" 
meaning   to  waive   all  inquiry   into  it,  and  that  the  person 
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receiving  shall  have  the  money  at  all  events,  whether  the 
fact  be  true  or  false,  the  latter  is  certainly  entitled  to  retain 
it."  There  will  be  no  mistake  in  such  a  case,  as  ''  mistake  in 
any  proper  sense  is  excluded  where  there  is  a  conscious  doubt 
accompanied  with  an  alternative  intention  or  authority  which 
is  to  be  appropriated,  so  to  speak,  according  to  the  event."  ^^ 
Besides,  there  will  be  no  equitable  considerations  in  such  a 
case  to  require  a  refund. 

The  right  of  recovery  in  case  of  a  mistake  of  fact  is  quite  as 
fully  recognized  in  the  United  States  also.  Thus  it  has  been 
repeatedly  held  in  Missouri,  that  where  there  has  been  an 
accounting  and  settlement  between  parties  on  the  basis  oF 
merchants'  book  entries,  and  afterwards  an  error  is  discovered 
in  the  account  of  crediting  a  single  item  twice  or  wrongly 
adding  a  column  of  figures,  an  action  at  law  will  lie  to  recover 
the  balance  paid  by  reason  of  such  mistake.  ^^  So  also  an 
indorser  of  a  note  is  allowed  to  recover  money  -paid  by  him 
under  the  mistaken  belief  that  the  note  had  been  duly 
presented  for  payment.  ^^ 

So  absolute  is  the  rule  of  recovery  in  a  case  of  a  mistake  of 
fact,  that  it  was  laid  down  in  Kelly  v.  Solari,  as  well  as  in  other 
cases,  that  even  negligence  would  not  interfere  with  the  recov- 
ery ;  and  if  there  was  an  actual  mistake  at  the  time  of  the 
payment,  it  would  be  immaterial  in  regard  to  the  right  of  recov- 
ery, that  the  person  making  the  mistake  had  means  of  easilj'- 
avoiding  it  and  finding  out  the  real  facts,  or  even  that  he  had 
known  and  only  forgotten  them.  In  Komby  v.  Central  National 
Bank,^°  Wagner,  J.,  said:  "  If  the  money  is  paid  under  the 
impression  of  the  truth  of  a  fact  which  is  untrue,  it  may,  gen- 
erally speaking,  be  recovered  back,  however  careless  the  party 
paying  had  been  in  omitting  to  use  due  diligence  to  inquire 
into  the  facts.  The  imputation  of  negligence  would  not  bar  the 
plaintiff's  action."  So  also  in  Lyle  v.  Shinneharger,^^  the  court 
said  :  '•  whether  the  money  was  paid  without  any  fault  or 
negligence  of  plaintiff,  or  through  his  negligence,  if  it  was 
through  a  mistake  of  facts,  makes  no  difference,  and  does  not 
alter  the  legal  relations  of  the  parties." 

It  has  been  held  in  some  cases  that  a  recovery  cannot  be 
had  where  the  person  paying  has  access  to  information    which 


2  7  Poll.  &  Wr.  Poss.,  103. 

>s  Budd    V.  Eyerman,    10    Mo.  App., 

437. 

Davis  V,    Krnm,    13  Mo.  App., 
279. 


a»  17  Mo.  App.,  63, 


Hanson   v.   Jones,  20  Mo.  App 

5i;5. 
2  ^  Talbot  V.  NatioDal  Bank,  129  MasB. 

67. 
30  51  Mo.,  375. 


11 Q  RECOVERY  OP  A  THINQ  GIVEN  UNDER  MISTAKE.  [S.  61. 

he,  hy  liis  own  laches  neglects  to  acquire  ;  '^  and  in  Milnes  v. 
Z)imca?i,'' Bayley, /.,  observed,  that  "if  a  party  pay  money 
under  a  mistake  of  the  real  facts,  and  no  laches  is  imputable 
to  him,  in  respect  of  his  omitting  to  avail  himself  of  the  means 
of  knowledge  within  his  power,  he  may  recover  back  such 
money."  The  weight  of  authority,  however,  is  clearly  against 
any  such  limitation,  and  in  favor  of  the  vieJw  heie  advanced, 
and  the  mere  fact  of  the  mistake  having  been  caused  by  negli- 
gence is  not  generally  considered  a  bar  to  recovery,^*  at  least 
where  the  payee  can  be  put  in  statu  quo  ^^  In  Merchafits' 
National  Bank  V.  National  Eagle  Banh,^^  Colt,  J.,  observed  that 
"it  is  well  settled  by  recent  decisions  that  money  paid  to  the 
holder  of  a  check  or  draft  drawn  without  funds  may  be  re- 
covered back,  if  paid  by  the  drawee  under  a  mistake  of  fact, 
and  tiiough  the  rule  was  originally  subject  to  the  limitation 
that  it  must  be  shewn  that  the  party  seeking  to  recover  back 
had  been  guilty  of  no  negligence,  it  is  now  held  that  the 
plaintiff  in  such  cases  is  not  precluded  from  recovery  by  laches 
in  not  availing  himself  of  themeansof  knowledge  in  his  power." 

And  in  Lewellen  v.  Garrett, "  it  was  even  held  that  if  a 
party  once  had  a  knowledge  of  the  real  fact,  but  at  the  time 
of  the  transaction  it  slipped  from  his  mind,  and  the  matter 
was  consummated  under  a  mistake,  he  could  recover  back. 
The  decision  in  Boylston  National  Bank  v.  Richardson  ^^  is 
not  against  this  view,  as  the  plaintiff  was  held  not  entitled  to 
recover  ;  and  though  the  teller  of  a  bank  saw  fit  to  pay  a  cheque 
without  taking  the  precaution  to  inform  himself  of  the  state 
of  the  account  of  the  drawer  whose  balance  on  deposit  was 
not  sufficient  to  meet  it,  it  was  held  there  was  nothing 
in  the  transaction  which  bore  the  character  of  a  mistake  of 
fact,  in  a  legal  sense,  but  only  that  of  laches. 

It  was  further  contended  in  the  case  of  Kelly  v.  Solari,  that 
the  money  could  not  be  recovered,  except  where  it  was  un- 
conscientious to  retain  it,  and  Rolle,  B,,  thought  "  that  wher- 
ever it  is  paid  under  a   mistake  of  fact,  and   the   party   would 
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not  have  paid  it  if  the  fact  had  been  known  to  him,  it  cannot 
be  otherwise  than  unconscientious  to  retain  it."  The  decision 
did  not  proceed,  however,  on  that  ground,  and  that  view  has 
not  been  taken  in  subsequent  cases. 

Mr.  Beacb  in  Hs  recent  work  on  the  Modern  law  of 
Contracts,  ^'^  indeed,  says  that  "  money  paid  by  mistake  of  fact 
cannot  be  reclaimed  wheu  the  defendant  received  it  in  good 
faith,  in  satisfaction  of  an  equitable  claim,  nor  when  it  was 
due  in  honor  and  conscience.'"^  The  two  cases  cited  by  him, 
do  not  appear,  however,  to  support  at  least  the  second  part 
of  his  observation. 

The  French  Civil  Code  lays  down  broadly  without  any 
mention  of  law  or  fact,  that  LorsqiCuns  personne  qui,  par 
erreur,  se  croyait  debitrics,  a  acquitte  une  dette,  elle  a  le 
droit  de  repetition  contre  le  creancier.*"  The  Italian  Civil 
Code"  also  enacts  that  Chi  per  errore  si  credeva  dehitore, 
quando  ahhia  pagato  il  debito,  ha  il  diritto  della  riqjetizione 
contro  il  creditore.  ''^  The  Egyptian  Civil  Code  lays  down 
tljat  ''  he  wiio  has  received  what  was  not  due  to  him  is 
bound  to  restore  it,"  *^  adding  an  exception  which  is  now 
recognized  even  in  ihe  English  law,  that  •'  if  the  voluntary 
payment  has  been  made  in  virtue  of  a  duty,  even  tliough 
a  duty  not  sanctioned  by  law,  restitution  is  not  due."  " 
Even  the  Indian  law, "  which  makes  so  sharp  a  distinction 
in  other  cases  between  a  mistake  of  fact  and  a  mistake  of  law, 
lays  down  in  general  terms  that  "  a  person  to  whom  money 
has  been  paid,  or  any  thing  delivered,  by  mistake,  must  repay  or 
return  it." 

In  English  law  the  general  rule  as  to  the  money  paid 
under  a  mistake  of  law  is  no  doubt  that  it  is  not  recoverable. 
The  rule  is  attempted  to  be  justified  only  on  the  ground  that 
such  a  mistake  does  not  receive  any  effect,*' specially  on  the 
ground    of  public  policy.*^     It  is  contended    in  support  of  it. 


(e)     Who  by  mistake  believing  himself  to  be  a  debtor,  pays  the   debt,   has  the  right  of 
covering  it  from  the  creditor. 


recovering 
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that  great  inconvenience  would  arise  if  a  mistake  of  law 
were  held  sufficient  to  give  a  right  of  recovery.  When 
doubtful  questions  of  law  arise,  the  defendant  has  an  option 
either  to  litigate  the  question  or  submit  to  the  demand  and 
pay  the  money,  and  it  is  said  that  it  would  be  most  mis- 
chievous and  unfair  if  he  who  has  acquiesced  in  the  right  by 
such  payment  should  be  at  liberty,  at  any  time  within  the 
period  of  limitation,  to  rip  up  the  matter  and  recover  back 
the  money. 

Thus  in  Rogers  v.  Ingham,"  a  claim  by  one  legatee  against 
another  for  certain  money  paid  to  the  latter  by  his  consent 
was  held  not  to  lie.  James,  L.  J.,  said  that  if  relief  could 
be  given  for  mistake  in  such  cases,  "  it  would  open  a  fearful 
amount  of  litigation  and  evil  in  the  cases  of  distribution  of 
estates,  and  it  would  be  difficult  to  say  what  limit  could  be 
placed  to  this  kind  of  claim,  if  it  could  be  made  after  an 
executor  or  trustee  had  distributed  the  whole  estate  among 
the  persons  supposed  to  be  entitled,  every  one  of  them  having 
knowledge  of  all  the  facts,  and  baving  given  a  release. 
The  thing  has  never  been  done,  and  it  is  not  a  thing 
which  in  my  opinion  is  to  be  encouraged.  Where  people 
have  a  knowledge  of  all  the  facts,  and  take  advice,  and 
whether  they  get  proper  adA'ice  or  not,  the  money  is  divided 
and  the  business  is  settled,  it  is  not  for  the  good  of  mankind 
that  it  should  be  re-opened  by  one  of  the  parties  saying  : 
'  You  have  received  your  money  by  mistake,  I  acquiesced  in 
your  receipt  of  it  under  that  mistake,  and,  therefore,  I  ask  you 
to  give  it  to  me  back.'  "  Mellish,  J.,  further  observed  that 
"  nothing  would  be  more  mischievous  than  to  say  that  money 
paid,  for  instance,  under  a  mercantile  contract,  according  to  the 
construction  which  the  parties  themselves  put  upon  that  contract, 
might,  years  afterwards,  be  recovered,  because  perhaps  some 
Court  of  Justice,  upon  a  similar  contract,  gave  to  it  a  different 
construction  from  that  which  the  parties  had  put  on  it." 
In  Peter  v.  Lancaster,  ^^  Gilchrist,  J.,  observed  that  "  every 
man  is  supposed  to  know  the  law,  and  if  he  voluntarily 
makes  a  payment  which  the  law  would  not  compel  him  to 
make,  he  cannot  afterwards  assign  his  ignorance  of  the  law 
as  the  reason  why  the  State  should  furnish  him  with  legal 
remedies  to  recover  it  back."  In  Clark  v.  Butcher,*'^  Suther- 
land, J.  considered  ''  the  current  or  weight  of  authorities  as 

*'  3  Ch.  D.,  357  I  *'  14  N.  H.,  383. 
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clearly  establishing  the  position,  that  when  money  is  paid 
with  a  full  knowledge  of  all  the  facts  and  circumstances  upon 
which  it  is  demanded,  or  with  the  means  of  such  knowledge, 
it  cannot  be  recovered  back  upon  tiie  ground  that  the  party 
supposed  he  was  bound  in  law  to  pay  it,  when  in  truth  he  was 
not."  The  chief  limitation  to  this  rule  is  that  of  a  mistake 
of  foreign  law,  which,  as  observed  above  in  S.  51,  is  always 
dealt  with  as  a  mistake  of  fact,  and  money  paid  on  account  of 
which  may  always  be  recovered.  "  The  plaintiffs  then 
stand,"  said  Johnson,  J.,  in  Bank  of  GhilUcothe  v.  Dodge, "'' 
"  in  precisely  the  same  siruation  as  though  the  money  had 
been  paid  by  them  under  a  mistake  as  to  material  facts  ;"  as 
"  when  one  misunderstands  or  mistakes  a  foreign  law,  it  is 
considered  ignorantia  fadi  excusat"  ^ 

In  some  cases,  the  refusal  to  allow  recovery  is  so  inequit- 
able, however,  that  the  rule  of  policy  has  to  give  way  to  some 
extent  to  equitable  considerations.  A  recovery  is  thus  allowed 
even  of  money  paid  under  a  mistake  of  law,  when  it  is 
fraudulent  and  unconscientious  for  the  recipient  to  retain  it  ; 
and  retention  is  deemed  such  when  he  has  not  even  a  moral 
or  natural  right  to  that  money.  And  full  effect  may  be  given 
to  the  doctrine  of  public  policy  underlying  that  rule  without 
extending  it  to  cases  in  which  it  will  be  inequitable  for  the 
receiver  of  the  money  to  retain  it.  As  observed  by  Evans  in 
his  notes  on  Pothier's  work  on  Obligations,  ^  "  the  effect  of  the 
doctrine  is  carried  sufficiently  far  for  the  purposes  of  public 
utility,  by  holding  that  no  man  shall  exempt  himself  from  a 
duty,  or  shelter  himself  from  the  consequences  of  infringing  a 
prohibition  imposed  by  the  law,  or  acquire  an  advantage  in 
opposition  to  the  legal  rights  and  interests  of  another,  by 
pretending  error  or  ignorance  of  the  law,  without  its  following 
as  a  consequence,  that  the  ignorance  of  one  man  under  no 
moral  obligation,  and  intending  no  gratuitous  donation,  shall 
be  to  another  a  title  of  adventitious  acquisition."  Similarly, 
Church,  C.  J.,  in  delivering  the  opinion  of  the  court  in  North- 
rop y.  Graves,^  said  " that  a  party  may  not  urge  his  ignor- 
ance of  the  law  as  an  excuse  or  palliation  of  a  crime,  or  even 
of  a  fault,  we  may  admit ;  that  he  may  not,  by  reason  of 
such  ignorance  or  mistake,  obtain  any  right  or  advanta"e 
over  another,  we  may  admit ;   but  we  do  not  admit  that    such 
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other  may  obtain  or  secure  an    unjust  advantage  over  him  by 
reason  of  his  ignorance  or  mistake,  even  of  the  law." 

Tiiis  was  the  view  taken  by  the  majority  of  the  Roman  law- 
yers in  regard  to  a  mistake  of  law.  Constat  id  demum  condici 
posse  alicui,  quod  vol  non  ex  justd  causd  ad  eum  pervenit,  vel 
redit  ad  non  jusCam  causam.  Ex  his  omnibus  causis  quce  jure 
non  vcduerunt,  vel  non  habuerunt  effectum,  secutd  per  errorem 
solutions,  condictioni  locus  erit.  Dioclesian  and  Maximilian 
gave  their  authority  to  the  opposite  view  maintained  by  Cujas 
and  others,  in  regard  to  a  payment  under  an  error  of  law,  ac- 
cording to  which  [money  so'paid  could  not  be  reclaimed.  Pothier 
also  followed  that  view.  Vinnius,  Huber  and  D'Aguesseau, 
however,  took  the  earlier  view,  and  relying  on  the  Roman 
maxim  juris  error  in  damnis  amittendce  rei  fuce  non  nocet,  said, 
who  will  support  Dioclesian  and  Maximilian  ;  the  jurists  and 
the  spirit  of  equity  itself,  exclaiming,  on  the  other  side,  "  that 
an  error  in  the  law  shall  not  injure  those  who  are  seeking 
their  own,  or  which  is  the  same  thing,  shall  not  injure  any 
person  in  regard  to  the  incurring  a  loss."* 

Cujas  contended  that  the  object  of  a  person  who  reclaimed 
what  he  had  paid  was  to  regain  what  he  had  lost,  not  to 
avoid  losing  what  belonged  to  him,  that  his  solicitude  then 
related  to  gain  and  not  to  loss ;  and  that  a  person  mistaking 
the  law  was  assisted  so  far  as  that  he  should  not  lose,  not  so 
far  as  that  he  should  be  relieved  from  having  lost.  As 
explained  above,  D'Aguesseau  pointed  out  that  the  recovery 
in  such  cases  was  allowed  not  because  of  any  continued  proprie- 
tary right  of  the  giver  in  the  money  paid  ;  as,  if  so,  there 
could  be  no  recovery  even  when  the  payment  was  under  a 
mistake  of  fact.  In  referring  to  the  distinction  of  Cujas, 
D'Aguesseau  said  that  it  came  to  this,  "  that  if  the  error  of  law 
appear  before  the  payment,  there  is  a  right  of  retention,  so 
that  the  error  shall  not  hurt ;  but  if  the  payment  is  complete, 
if  the  loss  has  happened,  if  the  object  of  a  person  mistaking 
the  law,  is  not  that  he  may  keep  what  is  his  own,  but  that 
he  may  recover  that  which  is  now  become  another's,  then 
he  comes  too  late,  as  he  can  only  complain  of  having  been 
deceived  and  circumvented  by  himself."' 

The  entire  argument  has  been  answered  at  length  by 
D'Aguesseau,  who  says  :  "  Although  it  may  with  some 
degree  of  subtil ty  be  said,  that  a  person  seeking  to  recover 
what  he    has   lost,  is    catching  at   a   gain,  yet  in    truth   he 
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only  desires  to  repair  an  injury  whicli  he  suffers ;  he  sues 
that  he  may  not  continue  to  suffer  a  loss,  not  that  he  may 
acquire  a  gain  (ne  perdiderit,  non  vt  lucretur).  But  what 
is  the  difference,  if  you  merely  attend  to  natural  equity, 
between  a  loss  which  is  future  and  one  which  is  past;  so 
that  a  person  who  is  repairing  a  loss  already  passed,  shall 
be  said  to  acquire  a  gain,  and  one  who  wards  off  a  loss 
that  has  not  arrived,  shall  only  be  said  to  avoid  a  loss  ? 
Neither  of  them  acquires  anything,  neither  of  them  is  made 
any  richer ;  the  one  endeavours  .not  to  lose,  the  other  to 
be  relieved  from  having  lost  ;  the  one,  whilst  the  loss  is  still 
impending,  keeps  what  he  was  about  to  have  .lost,  the  other 
recovers  what  he  has  already  lost  without  a  cause." 

That  money  paid  under  a  mistake  of  law  can  be  recovered 
back,  where  there  was  no  moral  or  honorable  obligation  to  pay 
the  same,  is  not  altogether  without  authority  in  the  English 
law  also.  In  Moses  V.  McFerlan,^  the  leading  authority  in 
favor  of  the  view  that  a  person  entitled  ex  cequo  et  bono  to 
recover,  may  recover  ;  Lord  Mansfield  said  :  ''  If  the  defendant 
be  under  an  obligation,  from  the  ties  of  natural  justice,  to  re- 
fund, the  law  implies  a  debt,  and  gives  this  action  {indebitatus 
assumpsit)  founded  in  the  equity  of  the  plaintiff's  case,  as  if  it 
were  upon  a  contract."  But  the  existence  of  any  right  in  that 
person  will  prevent  the  creation  of  any  obligation  to  refund'*'. 

And  the  principle  of  that  decision  though  sometimes  dis- 
approved, has  been  often  followed  in  cases  in  which  the  payment 
was  made  under  a  mistake  of  law.  Thus,  in  Northrop  v. 
Graves,^  the  court  approved  of  the  rule  laid  down  in  that 
case,  and  said  :  ''  We  do  not  decide  that  money  paid  by  a 
mere  mistake  in  point  of  law,  can  be  recovered  back  ;  as  if  it 
had  been  paid  by  an  infant,  by  a  feme  covert,  or  by  a  person 
after  the  statute  of  limitations  has  barred  an  action,  or  when 
any  other  merely  legal  defence  existed  against  a  claim  for  the 
money  so  paid,  and  which  might  be  honestly  retained.  But 
we  mean  distinctly  to  assert  that,  when  money  is  paid  by 
one  under  a  mistake  of  his  rights  and  his  duty,  and  which  he 
"was  under  no  legal  or  moral  obligation  to  pay,  and  which  the 

{Hy  In  Brisbane  t.  Dacres,''  Gibbs,  J.,  said:  "I  think,  on  principle,  that  money  -which 
is  paid  to  a  man  who  claims  it  as  his  right,  with  a  knowledge  of  all  the  facts,  cannot  be 
recovered  back"  ;  adding  that  the  weight  of  authorities  was  in  favor  of  that  view,  and 
that  the  dvHa  that  went  beyond  it,  were  not  supported  or  called  for  by  the  facts  of  the 
cases.  As  observed  by  Mansfield,  C.  J.,  however,  there  was  nothing  contrary  to  equum  et 
tonum  in  the  payment  in  that  case. 
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recipient  has  no  right  in  good  conscience  to  retain,  it  may 
be  recovered  back,  in  an  action  of  indebitatus  assumpsit, 
whether  such  mistake  be  one  of  fact  or  of  law  ;  and  this  we 
insist  may  be  done,  both  upon  the  principle  of  Christian 
morals  and  the  common  law." 

In  Culhreath  v.    Culhreath^    Nisbet,  J.,  in  delivering  the 
opinion  of  the  court,  said  :  "  When  m^oney  is  paid  to  another, 
under  a  mistake  as  to  the  payor's  legal   obligation  to  pay,  and 
the  payee's  legal  right  to  receive  it,  and  there  is  no  considera- 
tion, moral,    or   honorary,  or  benevolent,  between  the  parties, 
by   the  ties    of  natural  justice,    the  payor's  right  to   recover 
it  back  is  perfect,    and   the  payee's    obligation   to   refund  is 
also  perfect — it  becomes  a  debt.     It  is  a  case  fully  within  the 
range   of   the     ex   aequo   et  bono     rule.       This   is   that   case. 
It  falls   within    none  of  the    exceptions  mentioned  by  Lord 
Mansfield.     It  was    not  paid  as   a   debt    due  in    honor  or 
honesty,    as  in  case    of  a  debt  barred  by  statute — it  is  not 
paid  as  a  donation — it  was  not  paid  as  a  debt  contracted  in 
violation  of  public  law  ;    for  example,   money  fairly  lost  at 
play.     In  all  such  cases  it  is  conscientious  for  the  defendant 
to   keep    it.     In   this  case  there  is  no  right,    or  equity,  or 
conscience    upon   which    the    defendant   can   plant   himself." 
The  court  admitted,  however,  that  "a  recovery  cannot  be  had 
unless  it  is  proven  that  the  plaintifi^  acted  upon   a  mistake   of 
the  law  ;"  and  that  the  action   for   recovery  '*  is   not   main- 
tainable where  money  is  paid  through   mere  ignorance  of  the 
law,  or  in  fulfilment   of  a  moral   obligation,    or  on  a   contract 
against   public   law,    or  on  any   account    which    will  make  it 
consistent  with  equity  and    good  conscience  for  the  defendant 
to  retain   it."     The    difference   between    a   mistake    and   an 
ignorance  is  not  generally  admitted,  but  there  appears  to  be 
no    doubt   that   recovery  is   not   allowed    in  the  other  cases 
referred    to   by    the    court.     Recovery   is  not   allowed,  where 
payment  is  made  to  a  person  on  account  of  a  claim  of  right 
by  him  but  against  which  there  was  a  valid  legal   defence,  of 
which  the  party  making  the  payment  was  unaware  at  the  time. 
Similarly   in  Ray  v.   Bank   of  Kentuclcy,^°  it  was    held   that 
where    money    was    paid     under     a     clear     and    palpable 
.  mistake   of  either  law  or  fact,  essentially  bearing  upon  and 
affecting  the  contract,  without   cause  or   consideration,   and 
which  in  law,  honor  or  conscience  was  not  due  and  payable, 
it  might  be  recovered  back. 

»  7  Ga.,  64.  I  10  3  B.  Mon.,  510. 
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Another  distinction  has  recently  been  made  as  to  the 
right  of  recovery  in  cases  in  which  the  mistaken  payment  was 
made  not  in  pursuance  of  an  agreeement,  but  without  considera- 
tion and  as  of  free  gift.  Thus  it  has  been  held  in  Plckslay  v. 
Starr, ^^  that  one  who  delivers  a  Christmas  gift  in  the  shape 
of  a  cheque  to  an  employee,  according  to  habit  formed  of  previous 
years,  though  by  mistake,  and  in  forgetfuhiess  of  the  fact  that 
the  employee's  salary  had  been  raised,  and  the  amount  of  the 
cheque  is  charged  to  the  employer's  account  a  few  days  latter 
without  notice  to  him  of  that  fact  for  some  months,  the  donor 
cannot  avoid  the  gift  on  the  ground  of  mistake.  Gray,  J.,  in 
delivering  the  opinion  of  the  court,  said  :  "  This  is  not  like  the 
case  where  parties  come  to  some  agreement,  in  the  belief  that 
a  certain  state  of  facts  exists,  and  money  is  paid  by  the  one  to 
the  other  in  consequence  thereof,  and  it  subsequently  appears 
that  there  was  a  mistake  with  regard  to  the  facts.  Money 
when  so  paid  is  deemed  to  have  been  received  by  the  one  to 
whom  it  is  paid  to  the  use  of  the  one  paying  it.  The  mutual 
error,  which  affected  the  agreement  between  the  parties, 
requires  that  they  should  be  remitted  to  their  original  rights. 
In  such  a  case,   in  equity  and  in  justice,  the  money   does  not 

belong  to    the   party    receiving   it A   gift,    however, 

requires  no  consideration  and  depends  upon  no  agreement, 
but  upon  the  voluntary  act  of  the  donor  only,  and  is  accom- 
plished by  a  delivery  of  the  subject  of  the  gift.  It  would  be 
a  very  harsh  rule  to  lay  down,  that  a  party,  receiving  a  gift 
under  the  circumstances  of  the  present  case  might  incur,  an 
unknown  and  unsuspected  obligation,  if  required  to  return 
the  fund." 

62.     The  same  rules  apply  to  a  transfer  of  a   right  to  pos- 
session or    of   a   rightful    possession — a 
Effect  of  mistRlce  on     possession     lawful    and    valid     against 

transfer      of      rightful      ^,,  •      i    j-  xi. 

possession.  ^'^   persons    including   even   the   person 

previously  entitled  to  and  making  a 
transfer  of  it.  Consent  of  the  parties  is  as  essential  to  a 
transfer  of  such  possession  as  to  a  transfer  of  the  right  of 
ownership;  and  the  existence  and  non-existence  of  consent 
will,  in  such  a  case,  have  the  same  effect  as  in  the  case 
of  a  sale  or  conveyance.  A  mistake,  if  such  as  to  prevent 
a  concurrence  of  wills  in  the  case  of  these  latter,  will 
prevent  the  same  in  case  of  the  former  also,  and  thus 
avoid  the  transfer  of  rightful  possession  as  that  of   ownership. 

»»  149N.  T.,  433. 
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Nor  is  it  material  whether  the  mistake  is  in  regard  to  the 
nature  of  the  transaction  leading  to  the  transfer,  or  in  regard 
to  the  transferee  or  the  object  transferred. 

So  far  is  the  rule  carried,  that,  even  a  transfer  of  ownership 
in  a  thing  by  its  delivery,  when  unsuccessful,  does  not  effect 
a  transfer  of  the  right  of  possession  of  that  thing,  because,  in 
such  a  case,  there  is  no  consent  to  the  transfer  of  possession 
otherwise  than  as  incident  to  property.  The  transfer  operates 
as  a  transfer  of  all  the  interest  which  the  parties  contemplate 
and  consent  to,  or  of  no  interest  at  all.  In  cases,  in  which 
property  cannot  pass  by  a  transfer,  there  is  no  reason  why 
that  transfer  should  pass  possession,  which  is  a  part  and 
symbol  of  property,  when  neither  party  intended  to  divorce 
possession  from  property.  Similarly,  Mr.  Wright  observes 
that,  if  a  sovereign  "  was  handed  to  him  by  some  one  else 
who  gave  him  six  sovereigns  by  mistake  for  five,  or  the 
sovereign  by  mistake  for  a  shilling,  or  who  gave  him  the 
sovereign  mistaking  him  for  another  person,  then  inasmuch 
as  an  essential  element  of  change  of  possession  by  delivery-^- 
namely  consent  to  the  change  of  possession— is  wanting  by 
reason  of  the  mistake,  the  reception  of  the  possession  by  a 
voluntary  act  is  in  law  a  taking  and  is  trespassory,  though 
innocent  at  first.  "  ^^ 

63.     Sir  Frederick    Pollock,  speaking-    of  the   cases  of  such 

^.  ,  ,  ,  .        mistake,    says,"    that    the    receiver  "  ac- 

Eightfui     possession  •  •  ,  .   ,    .  •  •         n 

distinct  from  possession,  quires  a  f.ossession  which  IS  provisionally 
excusable,  and  beconnes  either  rightful  or 
merely  trespassory  according  to  the  intent  with  which  he 
acts  on  discovering  the  truth  ....  The  possession,  being 
without  consent,  is  uf  a  trespassory  nature,  but  is  excusable  so 
long  as  it  is  exercised  in  good  faith."  So  also  Gibson,  J.,  in 
Reg.  V.  Hehir,^*  said  :  "  Until  discovery,  the  relation  of  the  taker 
to  the  chattel,  which  he  holds  without  consoiousness  of  its  iden- 
tity, is,  against  the  owner,  custody  or  detention  only.  So  far  as 
he  has  acted  under  tiie  mistake,  he  is  protected.  This  protec- 
tion extends  to  his  custody  of  the  cliattel  and  to  his  conduct  in 
parting  with  the  chattel  if  he  has  done  so.  The  delivery  under 
mutual  mistake  of  identity  does  not  work  an  estoppel  in  the 
sense  that  the  property  must  be  taken  to  pass.  But  the 
taker  is  excused  in  respect  of  everything  attributable  to  the 
mistake  for  which  (he  owner  is  responsible.     While  the  chattel 

1"  Poll.  &  Wr.  Poss.,  212.  |  "  Poll.  &  Wr.  Poss.,  107, 105. 
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remains  in  the  taker's  hands  he  is  under  a  duty  to  give  it 
up  on  demand.  His  detention  of  the  chattel  till  discovery 
is  lawful ;  but  it  is  not  necessary  for  his  protection  tlr.it  such 
physical  detention  should  be  enlarged  into  possession,  though, 
if  he  had  parted  with  the  cliattel  in  ignorance,  he  would  be 
protected  even  as  to  the  property,  notwithstanding  that  by 
reason  of  the  non-existence  of  contract,  the  property  had  not 
passed  to  him.  It  appears  to  me  that  the  lawfulness  of  the 
detention  while  the  mistake  as  to  identity  continues  does  not 
draw  with  it  as  a  consequence  that  upon  discovery  the  taker 
can  lawfully  turn  detention  into  possession  and  appropriate 
the  chattel." 

Whatever  may  be  said  as  to  the  qualification  about  the  exer- 
cise of  the  possession  in  good  faith,   and  the  inability   of  the 
taker  even  on  the  discovery  of  the  chattel  to  turn  the  so-called 
detention  into  possession  and  to  appropriate  the  chattel,  the  de- 
tention, thus  acquired,  sc  long  as  it  lasts,  and  is  not  interfered 
with  by  the  person  giving  the  same,  is,  from  the  time  of  the 
discovery,  a  full  legal  possession.      Such  legal  possession  is, 
however,  essentially  distinct  from  rightful   jjossession  or  right 
to  possession  for  the  transfer  of  which  consent  is  necessary. 
In  contrast  to  the  right  of  possessing,    or  as  it  is    sometimes 
called  jus  possidendi,  legal  possession  is  held  to  involve  a  right 
of  possession,  jus  possessionis.     For  the  transfer  of  this  mere 
legal  possession,  which  is    the  possess/on   for   purposes  of  law, 
no   act   or    will  of  the   possessor   is   necessary.     Its    transfer 
depends  entirely  on  the  act  and  will  of  the  transferee.     It  may 
be   taker!    by  a   person   not  only  without   the   knowledge    or 
consent  of  the  party  having  it,   but  even  against    his   will.     A 
thief  Or  robber  is  quite  as  much  in  possession  of  a  watch  as  the 
person  from  whom  he  stole  or  robbed  it,  and  that  from  the 
moment  when  he  acqxiired  actual  power  over  it,  and  determined  to 
exercise  that  power  for  his  own  sake.     Taking  even  the  strictest 
view  of  possession,  his  corpus  and  animus  alone  are  sufficient 
for  full  possession  which  receives  recognition,  and  even  protec- 
tion, from  law.     Thus,  in  case  of  a  physical  loss  of  it,  Roman 
praetors  allowed  their  interdicts,  and  modern  judges  also  would 
allow  its  recovery,  at  least,  in  case  of  immovable    property, 
without  regard  to  the  title  or  ownership.      Such  possession 
forms  the  basis  of  usucapio  and  prescription,  and  even,  in  case 
of  movable  property,    its  loss  may   put  an  end  to  the  vendor's 
lien  or   right   of  stoppage   in    transitu.      A     person   having 
such   possession    over   a   thing   may,   for   the   prevention   or 
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compensation  of  all  injury  to  it,  take  in  his  own  name  all 
civil  and  criminal  proceedings  which  the  law  allows  to  an 
owner.  Even  the  owner  himself  may  commit  theft  of  a  thing 
from  the  person  in  possession.  This  is  possession  in  the  eye 
of  the  law,  and   it  would  be  strange  if  it  were  not. 

64.     Legal   possession  may  be  transferrred  not  only  without 

any  act  or  will  of  the  person  having  it,  but 
tranrretb,  T Jphy-  ^^^^  ^J  delivery  from  him.  Mere  delivery, 
sical  delivery.  'Win,  however,  ettect  a  transfer  of  it  only 

in  its  physical  aspect,  generally  desig- 
nated as  detention  or  custody.  A  mere  physical  act  of  deli- 
very can  transfer  the  physical  control  of  what  is  delivered, 
and  for  such  act  no  intention  or  other  mental  condition  is 
necessary.  The  contrary  is  often  advanced.  Thus  Lord 
Coleridge  in  Beg.  v.  Ashwell,  '^  observed  :  "  It  seems  to  me 
very  plain  that  delivery  and  receipt  itre  acts  into  which 
mental  intention  enters,  and  that  there  is  not  in  law  any  more 
than  in  sense  a  delivery  and  receipt,  unless  the  giver  and 
receiver  intend  to  give  and  to  receive  respectively  what  is 
respectively  given  and  received.  It  is  intelligent  delivery, 
as  I  think,  which  the  law  speaks  of,  not  a  mere  physical  act 
from  which  intelligence  and  even  consciousness  are  absent.  I 
hope  it  is  not  laying  down  anything  too  broad  or  loose,  if  I 
say  that  all  acts,  to  carry  legal  consequences  must  be  acts  of 
the  mind  ;  and  to  hold  the  contrary,  to  hold  that  a  man  did 
what  in  sense  and  reason  he  certainly  did  not,  that  a  man  di4 
in  law  what  he  did  not  know  he  was  doing  and  did  not  intend 
to  do — to  hold  this  is  to  expose  the  law  to  very  just  but  wholly 
unnecessary  ridicule  and  scorn."  And  the  observation  was 
cited  with  approval  by  sevei'al  Judges  in  Heg.  v.  Hehir,  ^^  in 
which  Gibson  further  observed"  that  "a  delivery  by  a  man 
in  delirium  or  asleep,  or  hypnotised,  would  be  void  because 
unaccompanied  by  intelligent  volition."  This  may  be  so  in 
regard  to  the  transfer  of  the  right  of  possession  in  the  thing 
delivered  ;  but  intelligence  and  consciousness  have  no  effect 
in  the  transfer  of  mere  possession.  No  delivery,  howsoever 
intelligent,  can  transfer  possession,  as  apart  from  detention. 
The  animus,  a  union  of  which  with  detention,  is  necessary  to 
constitute  possession,  is  a  state  of  mind  exclusively  of  the 
transferee. 

With  detention  transferred,  it  is  the  animus  of  the  transferee 
alone  that  is  important,  and   that   can   make  him   possessor. 

i»  16  Q.  B.  D.,  224.  I  i«  [18951  II.  1.  R.,  782,  735,  755, 
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For  this  animus,  knowledge  and  consciousness  of  the  thing  of 
which  the  possession  is  transferred  are  necessary,  but  only  on 
the  part  of  the  transferee.  Until  he  is  conscious  of  the  thing, 
and  elects  to  exercise  his  power  of  control  over  it  for  his  own 
sake,  he  will  not  have  acquired  possession  over  that  thing. 
As  observed  by  Cave,  J.,  in  Reg.  v.Ashwell,  '^  a  roan  has  not  pos- 
session of  that  of  the  existence  of  which  he  is  unaware  ;  and 
if  a  chattel  has,  without  his  knowledge,  been  placed  in  his 
custody,  his  rights  and  liabilities,  as  a  possessor  of  that 
chattel,  do  not  arise  until  he  is  aware  of  the  existence  of  the 
chattel,  and  has  assented  to  the  possession  of  it.  In  Cart- 
wright  V.  Green,  ^^  and  in  M<irry  v.  Green, ^  the  hidden 
contents  of  the  drawer  were  rightly  held  not  to  have  been  in 
the  possession  of  the  receiver  of  the  bureau  till  they  came  to 
his  notice,  though,  from  the  moment  of  the  receipt  of  the 
bureau,  they  were  in  his  custody. 

The  intellectual  element  constituting  animus  does  not 
consist  or  admit  of  delivery,  and  it  is  immaterial  for  the 
transfer  of  the  possession,  whether  the  transferor  retains  it 
after  the  transfer  or  not.  It  is  not  even  necessary  that  the 
transferor  should,  at  the  time  of  the  delivery,  or  at  any 
other  time,  not  have  a  will,  or  have  a  will  not  to  exercise  his 
power  of  control  for  his  own  sake.  If  he  had  this  will  before 
the  transfer  of  the  physical  control,  there  would  be  an 
abandonment  of  possession  on  his  part,  without  a  transfer  of 
it  to  the  person  to  whom  that  control  has  been  transferred. 
If  he  should  have  this  will  subsequent  to  the  transfer  of  the 
physical  control,  it  would  be  entirely  immaterial  unless 
acquiesced  in  by  the,  transferee. 

The  contrary  has  sometimes  been  maintained.  Thus,  in 
The  Queen,  v.  Hehir,  Holmes,  J.,  drew  an  argument  in  favor 
of  the  opposite  view  from  the  fact  that  the  giving  over  of  a 
thing  to  a  wife  or  a  servant  does  not  place  the  recipient 
necessarily  in  possession  of  that  thing.^^  He  thus  said  :  "  A 
servant  who,  after  having  received  without  any  guilty  inten- 
tion a  chattel  from  his  master  to  be  employed  in  the  service 
or  dealt  with  according  to  the  directions,  of  the  latter, 
fraudulently  converts  it  to  his  own  use  is  undoubtedly  a 
trespasser  and  thief  at  common  law.  Once  this  is  admitted 
it  follows  as  a  necessary  inference  that  to  constitute  such  a 
giving  of  possession  as  excludes  from  the  taking  the  possibility 
of  trespass  and  larceny,  something  more  is  required  than  mere 

~  "  16  Q.  B.  D.,  201.  I  iio  7M.&W.,623.  ' 
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manual  or  physical  delivery.  I  cannot  conceive  in  what  this 
'something  more '  consists,  if  it  be  not  the  mental  intention 
that  accompanies  the  outward  act."  This  argument  is  clearly 
untenable,  however.  In  the  case  supposed,  the  possession  of 
a  servant  falls  short  of  legal  possession,  because  he  has  not 
simply  received  the  chattel,  but  received  it  "  to  be  employed 
in  the  sei'vice,  or  dealt  with  according  to  the  directions  of  the 
master."  There  is,  in  such  a  cnse,  nota  mere  physical  delivery, 
which  is  sufficient,  when  supplemented  with  the  necessary 
animus,  for  the  transfer  of  legal  possession  ;  but  a  delivery 
actually  coupled  with  an  animus  on  the  part  of  the  receiver 
to  exercise  the  control  over  the  property  for  another  person. 
A  possession  such  as  excludes  from  the  taking  the  possibility 
of  trespass  and  larceny  will  be  not  possession  but  rightful 
possession,  and  any  argument  from  the  requirements  of  such 
a  possession  as  to  those  of  a  legal  possession  can 
hardly  be  right.  The  "  something  more  required"  to  turn 
the  servant's  detention  into  his  possession  consists,  indeed, 
in  a  mental  intention,  but  not  in  the  mental  intention  of  the 
master  that  must  accompany  '*  the  outward  act,"  but  in  the 
mental  intention  of  the  transferee,  which  he  may  have,  at  any 
time  after  "the  outward  act,"  to  exercise  the  physical  control 
transferred  to  him  by  that  act,  for  his  own  sake,  in  the 
substitution  of  an  animus  to  exercise  the  control  over  the  chattel 
for  oneself  instead  of  that  for  one's  master. 

65.     A  mistake  as  to  the  object  delivered,  cannot  aflfect  the 
Mistake  has  no  effect     character    of  the    delivery,    and,  there- 
on transfer    of     mere     fore,    the   transfer   of  the   possession  of 
possession.  that  object.     Whatever  the  character  of 

the  mistake,  the  possession  is  transferred  all  the  same.  Sir 
Frederick  Pollock  broadly  observes  ^^  that,  where  an  act  is 
done  under  a  mistake,  the  mistake  will  not  prevent  the  act 
from  having  any  effect,  which  it  can  have  by  itself,  and  which 
it  is  intended  to  have  by  the  party  doing  .  it.  As  an 
illustration  of  the  proposition,  he  adds  that,  if  A  gives  money 
to  B  as  a  gift,  and  B  takes  it  as  a  loan,  B  does  not  thereby 
become  A's  debtor,  though  the  money  is  not  the  less  effectually 
delivered  to  B.  In  support  of  this  view,  reference  may  be  made 
to  the  circumstance  that,  when  a  sovereign  is  given  by  mistake 
for  a  shilling,  the  giver  cannot  claim  the  return  of  the  sovereign, 
and  can  recover  only  the  difference,  the  nineteen  shillings 
paid  in  excess. 

"  Poll.  Con.,  448. 
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In  The  Queen,  v.  Eehir,  ^^  one  Leech  gave  to  the  accused 
Hehir,  along  with  another  note  and  cash,  a  £10  note  by- 
mistake  for  £1  note,  and  Palles,  0.  B.,  referring  to  the  effect 
of  the  subsequent  discovery  of  mistake  by  Hehir,  said  :  "  I 
cannot  see  any  difference  between  the  case  here  and  that  of 
a  mistake  in  counting  notes,  and  of  a  person  receiving  nine 
more  £1  notes  than  he  or  the  giver  intended.  It  is  quite 
plain  that  in  the  latter  case  the  obligation  of  the  receiver 
would  have  been  to  return  nine  only  of  the  notes,  and  I  cannot 
believe  that  there  was  any  greater  obligation  upon  the 
prisoner  in  the  present  case.  For  instance,  had  he  offered  to 
return  the  £iO  note  upon  payment  to  him  of  £1,  and  had 
Leech  refused  him  that  £1,  I  believe  that  he  might  lawfully 
have  retained  the  £10,  at  least  until  he  had  a  reasonable 
opportunity  of  changing  it,  and  I  further  hold  that  if,  under 
those  circumstances,  he  had  changed  the  note  and  tendered 
£9  to  Leech,  he  would  have  been  under  no  liability,  civil  or 
criminal.  But  if  this  is  so,  he  must  have  had  the  lawful 
possession  antecedent  to  the  discovery  of  the  mistake  ;  and 
whatever  effect  discovery  may  have  upon  his  future  acts,  it 
cannot,  as  it  appears  to  me,  change  the  character  of  his 
antecedent  possession,  and,  by  relation  back,  render  that  ante- 
cedent possession,  which  at  one  time  was  his,  the  possession 
of  Leech." 

It  was  contended  in  this  case,  that  there  could  be  no  transfer 
of  the  possession  of  the  note,  as  there  would,  in  such  a  case, 
be  no  intention  to  transfer  the  note  given.  Apart  from  the 
non-necessity  of  an  intention  for  the  transference  of  possession, 
it  is  not  correct  to  deny  the  existence  of  the  intention  in  such 
cases.  Thus  Johnson,  J.,  in  his  judgment  in  the  case,  said : 
"If  Leech  did  not  intend  to  give  Hehir  possession  of  the  two 
particular  bank  notes,  which  he  placed  in  his  hand,  what  did 
he  intend  to  give  him?  Admittedly,  and  by  an  •intelligent'  act 
of  his  own  mind,  he  intended  to  give  Hehir  the  possession  of  and 
also  the  property  in  one  of  the  two  particular  notes  :  what 
different  intention  (does  it  in  any  way  appear)  had  he  then 
and  there  as  to  the  other  of  these  two  particular  notes,  both 
of  which,  by  the  same  act,  at  the  same  instant  of  time,  he 
gave  and  intended  to  give  into  Hehir's  hand  ?"  So  also 
Andrews,  J.,  in  delivering  his  judgment,  said:  "If  he  had 
known  it  was  a  £10  note,  doubtless  he  would  not  have  given 
it,  but,  in  my  opinion,  that  only  shows  that  his  intention 
arose  from  a  mistake  ;  it  does  not  show  that  the  intention  did 
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not  exist.  The  existence  of  the  intention  cannot  be  got  rid  of 
by  saying,  however  truly,  that  it  would  not  have  existed  if  he 
had  known  what  at  the  time  he  did  not  know,,  that  it  was 
a  £10  note.  He  in  fact  openly  and  visibly  handed  the  actual 
note  in  question  to  the  prisoner,  knowing  that  he  was  handing 
it  to  him,  and  the  prisoner  in  fact  took  it  knowing  that  he 
was  taking  it.  In  neither  case  can  the  fact  and  knowledge 
which  existed  be  annihilated  by  the  absence  of  another  fact, 
viz.,  the  knowledge  that  it  was  a  £10  note  or  by  the 
mistaken  belief  that  it  was  a    £1  note." 

A  similar  argument  in  Reg.  v.  Middlefon,^*  as  to  the  absence 
©f  intention  for  the  transferring  of  a  certain  amount  of  money, 
was  met  in  a  similar  way  by  Bramwell,  B.  It  was  con- 
tended in  the  case  that  there  was  no  intent  to  part  with  the 
property  because  the  post-office  clerk  never  intended  to  give 
to  Middleton  what  did  not  belong  to  him,  and  the  learned 
Baron  said  :  "  A  fallacy  is  involved  in  this  way  of  stating  the 
matter.  No  doubt  the  clerk  did  not  intend  to  do  an  act  of 
the  sort  described  and  give  to  Middleton  what  did  not  belong 
to  him,  yet  he  intended  to  do  the  act  he  did.  What  he  did 
he  did  not  do  involuntarily  nor  accidentally,  bat  on  purpose,  .  . 
If  the  reasoning  as  to  not  intending  to  give  this  money  is 
correct,  then,  as  it  is  certain  that  the  post-office  clerk  did  not 
intend  to  give  Middleton  10s.,  it  follows  that  he  intended  to  give 
hira  nothing.  That  cannot  be.  In  truth,  he  intended  to  give 
him  what  he  gave,  because  he  made  the  mistake." 

Almost  every  case  in  support  of  the  theory  that  a  mistake 
as  to  a  thing  prevents  the  transfer  of  its  ownership  is  in  favor 
of  the  view  that  it  does  not  prevent  the  transfer  of  its 
possession.  In  Reg  v.  Hehir,  Palles,  C,  B.,  pointed  out  that 
the  case  of  Reg  v.  Middleton  was  "  a  distinct  authority  that 
a  mistake  in  the  subject-matter  of  a  gift  or  bailment,  sufficient 
to  prevent  the  passing  of  the  property  in  the  subject- 
matter,  does  not  necessarily  prevent  the  possession  passing 
where  there  has  been  a  manual  delivery,"  And  in  support  of 
this,  he  relied  on  the  passage  in  the  judgment  of  the  seven 
Judges  likening  the  case  to  the  delivery  of  a  sovereign  by 
mistake  for  a  shilling,  as  to  which  he  observed  that,  even  if  it 
were  no  more  than  a  mere  dictum,  unnecessary  to  the  deci- 
sion of  the  case,  it  would,  by  reason  of  the  number  and 
position  of  the  Judges  who  expressed  it,  be  of  the  very  highest 
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authority,  but  that  it  was  more  than  that,  and  appeared  to 
involve  "  the  very  ratio  decidendi  upon  which,  in  that  case,  the 
conviction  was  sustained.  There  were  two  questions  there,  : — 
(1),  whether  the  property  in  the  sovereign  passed  to  the 
prisoner:  (2),  "the  wholly  independent  question— equally 
important  upon  the  matter  involved — if  not,  did  its  posses- 
sion, as  distinct  from  the  property  therein,  pass?  The 
decision  involved  the  affirmance  of  two  distinct  propositions 
of  law,  each  material  to  the  decision;  1,  that  the  property 
did  not  pass  ;  but  2,  that  the  possession  did  pass  ;  because 
it  is  admitted  that  it  is  upon  this  assumption  only  that  the 
question  whether  the  acceptance  of  the  coin  by  the  cabman 
could  depend  upon  the  existence  of  the  animus  furandi  at 
the  time  he  took  the  coin."^° 

The  contrary  has  sometimes  been  maintained,  but  evidently 
on  account  of  a   confusion    between   possession   and  rightful 
possession.     Thus  Sir   Frederick  Pollock,   speaking  of  a  case 
in  which  the  giver    intends   to   pas-s  possession  for  a  limited 
purpose,   says,    "  If  the  receiver,   knowing    the  giver's  real 
intention,  intends  to  obtain  the  thing  in  order  to  convert  it  to 
his   own   use,    there   is   no   real   consent   and  no  transfer  of 
rightful    possession.     The    intent    with    which    the    receiver 
apprehends  the  thing  is  repngnant    to    that    with  which   the 
giver  puts  it  in  his  power ;  he  therefore  takes  as  a  trespasser, 
and   may  be  a  thief.     As  in  every  case  of  taking  by  trespass 
(de  bonis  asportatis)  he  acquires  possession  in  law,  though  a 
wrongful    possession,   as    distinguished    from    bare    physical 
detention  or  custody. "^^     It  was  on  account  of  the  forgetfulness 
of  the  distinction  between  the  two,  that  Gibson,  J.,  in  Reg.  v. 
Rehir,  observed  that,  as  a  general  rule,  legal  possession  imported 
knowledge  and  consent,    and  enunciated  the  following  proposi- 
tions as  correct: — "  (1)  Where  delivery  takes  place  under  such 
common  error  as  displaces  contract,  then,  as  between  owner  and 
taker,  the  owner  cannot  be  deemed  to  be  dispossessed  or  the 
taker  possessed,  until  discovery  and  election  by  the  latter,  the 
intermediate  relation  of  the  taker  to  the  chattel,  as  against  the 
owner,  being  excusable  detention  only.   (2)  Where  delivery  takes 
place  in  intended  performance  of  a  supposed  contract  to  transfer 
property,  if,  by  reason  of  common  error  and  absence  of  mutual 
assent  the  jDroperty  does  not  pass,  the  owner's  possession,  which 
neither  party  intended  to  deal  with  as  detached  from   property, 
is  not  lawfully  divested  as  between  the  owner  and  the  taker. 
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The  owner's  consent,  necessary  to  legalise  possession  on  trans- 
fer, must  be  an  intelligent  consent  to  the  transfer  of  the 
particular  chattel  to  the  particular  person."  ^^  These  propositions 
are  correct  as  regards  rightful  possession,  but  have  no  application 
in  regard  to  the  transfer  of  mere  physical  possession. 

The  confusion  between  the  two  is,  however,  general.  In  this 
very  case  oiReg.Y.  HeJiir,  Andrews,  J.,  took  a  different  view  of 
the  guilt  of  the  accused,  and  considered  that  even  a  mistake  of  the 
denomination  or  value  of  a  currency  note  Avas  not  a  mistake  of 
substance  ;  but  so  far  as  the  question  of  possession  is  concerned 
he  also  appears  to  have  shared  in  that  confusion,  and  to  have 
entertained  the  notion  that  rightful  possession  is  the  only 
possession  in  tlie  eye  of  the  law.  He  thus  said  that  he  could 
not  at  all  agree  "  that  if  a  man  takes  into  his  possession  without 
reservation  a  chattel  openly  handed  to  him,  the  quality  and 
value  of  which  he  does  not  know,  and  believes  to  be  different 
from  what  they  really  are,  his  possession  can  in  any  rational 
sense  be  said  to  commence  only  when  at  some  subsequent  time 
to  which  no  limit  is  assigned,  he  becomes  aware  of  its  quality 
and  value.  In  the  interval  the  taker  is  knowingly  in  posses- 
sion of  the  chattel  in  fact,  and  why,  if  he  received  it  innocently 
from  the  owner,  is  not  that  a  lawful  possession  ?  Unquestion- 
ably it  is  not  an  unlawful  possession,  and  therefore  it  must 
come  to  this  that,  though  he  received  it  unconditionally  and  had 
retained  it  in  his  sole  custody  in  the  interval  he  was  not  in 
possession  of  it  at  all."  ^^ 

66.  Reference  has  been  made  in  S.  22  to  the  incapacity  to 
consent  arising  from  the  incompetency  to 
Subjective  incapacity  understand  the  act  consented  to.  Refer- 
to  contract.  ence  is  not  made  generally  in  the  law  of 
contracts  to  such  incompetency  as  a 
necessary  condition  of  consent,  but  this  may  be,  because  the 
law  of  contracts  usually  discusses  only  the  vices  or  rather  the 
vitiating  causes  of  consent,  which  invalidate  consent,  and  not 
the  conditions  of  the  existence  of  consent,  without  which  there 
can  be  no  consent.  Incompetence  to  consent,  whether  arising 
from  infancy,  insanity  or  inebriety,  does  not  invalidate  consent, 
but  interferes  with  its  existence,  and  is,  therefore,  not  discussed 
in  the  law  of  contracts.  There  are  cases,  however,  in  which 
there  may  be  no  natural  incapacity  to  understand  an  act  and 
therefore  to  consent  to  it,  but  a  juridical  incapacity  legal  or 
judicial,  to  give  consent. 
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The  German  Civil  Code^"  thus  enacts,  Die  Willenserkl'drung 
eines  Geschaftsunf'dhigen  ist  nichtig.  Nichtiq  ist  auch  eine 
WillenserUdrung^  die  im  Zustande  der  Bewusstlosigheit  oder 
vortibergehender  Storung  der  Geistesthdtigkeit  ahgegehen  wird^^ 
And  Geschaffsun/dhig  is  said  to  be  : — 

1.  Wer  nicht  das  siebente  Lebensiahr  vollendet  hat ; 

2.  Wer  sich  in  einem  die  freie  Willenshestimmung  aus- 
schliessenden  Zustande  kranhhafter  Storung  der  Geistes- 
thdtigkeit hefindet,  sofern  nicht  der  Zustand  seiner  Natur 
nach  ein  vortibergehender  ist ; 

3.  Wer  ivegen  Oeisteskrankheit  entmundigt  ist.  ''^ 

The  Spanish  Civil  Code  lays  down  that  unemancipated 
minors,  idiots,  lunatics,  and  the  deaf  and  dumb  persons  who 
cannot  write,  and  in  certain  cases  provided  for  by  law,  married 
women  are  not  competent  to  give  consent.  According  to  the 
letter  of  the  Code '"  consent  given  by  such  persons  will  not 
be  consent,  but  correctly  speaking,  the  incompetency  to  consent 
in  these  cases  should  not  affect  the  existence  of  consent  but 
only  its  validity,  and  thus  like  coercion  or  fraud  constitute  only 
a  vice  of  it. 

In  most  Codes,  this  juridical  incapacity  is  deemed  to  have  no 
concern  with  and  to  be  independent  of  consent,  and  is  referred 
directly  to  the  contract  resulting  from  it.  The  incapacity  is 
spoken  of,  not  as  of  giving  consent  but  of  making  a  contract. 
The  contract  made  by  persons  under  such  incapacity  is  held 
to  be  void  or  voidable,  not  because  of  the  non-existence  or 
non-adequacy  of  their  consent,  but  because  they  have  been 
expressly  declared  by  law  to  be  incapable  of  making  a  contract. 
This  incapacity  is  held  to  arise  from  various  circumstances, 
which  are  not  the  same  in  any  two  countries,  and  due  not  only 
to  immaturity  or  unsoundness  of  intellect,  but  to  political, 
social,  and  even  professional  status  of  one  or  both  of  the  parties 
to  a  contract.  On  grounds  of  public  policy,  law  requires  in 
persons  binding  themselves  by  a  contract  a  higher  degree  of 
intelligence  than  that  of  understanding  the  nature  of  the  act, 

{a)  The  declaration  of  will  of  one  incapable  of  butiiness  is  null.  Null  is  also  a  declara- 
tion of  will  given  in  a  condition  of  unconsciousness  or  temporary  derangement  of  the 
activity  of  mind. 

(J)    1.    Who  has  not  completed  his  seventh  year  of  life  : 

2.  Who  is  in  a  condition  of  diseased  derangement  of  mental  activity,  excluding  the 
free  determination  of  the  will,  as  far  as  the  condition,  according  to  its  nature,  is  not 
temporary, 

3.  Who  on  account  of  mental  derangement  is  placed  under  another's  control. 

»»S.  105.  1  30  s.  1263. 
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and  does  not  allow  to  their  consent  and  agreement  the  bind- 
ing effect  of  a  contract,  unless  they  are  able  to  understand  not 
only  the  act  and  its  nature  but  also  its  effects  and  conse- 
quences on   their   interests. 

Not  satisfied  with  the  natural  incompetency  of  consent,  the 
law  of  contracts  recognizes  what  may  be  called  legal  minority 
and  insanity  as  the  most  prominent  forms  of  the  contractual  sub- 
jective incapacity.  To  avoid  the  difficulty  of  arriving  at  a  deci- 
sion in  each  case  in  regard  to  the  existence  or  non-existence  of 
sufficient  mental  intelligence,  and  feeling  certain  that,  as  a  general 
rule,  persons  become  competent  to  form  a  rational  opinion  as 
to  the  effect  of  acts  on  their  interests  about  the  same  age,  the 
law  of  each  country  recognizes  or  fixes  that  age  as  the  age  of 
majority,  after  attaining  to  which  they  may  be  able  to  enter 
into  contracts.  The  certainty  thus  attained  is  considered 
sufficient  for  all  practical  purposes. 

No  such  certainty  can,  however,  be  attained  in  regard  to 
insanity.  The  Indian  Law  lays  down  a  general  criterion  in 
regard  to  it,  by  providing  that  "  a  person  is  said  to  be  of  sound 
mind  for  the  purpose  of  making  a  contract  if,  at  the  time 
when  he  makes  it,  he  is  capable  of  understanding  it  and  of 
forming  a  rational  judgment  as  to  its  effect  upon  his  interests. "^^ 
Most  systems  of  law  do  not  consider  this  criterion  sufficiently 
definite  and  satisfactory,  and  require  a  more  certain  test  of  the 
incapacity;  as,  for  instance,  that  of  a  formal  interdict  by  a 
court,  the  interdict  in  such  cases  being  not  the  cause  of  the 
incapacity,  but  a  conclusive  evidence  of  it  until  it  is  duly 
superseded.  Any  such  test  will,  however,  exclude  intoxica- 
tion, which,  while  a  person  is  deprived  of  reason  on  account  of 
it,  is  generally  deemed  sufficient  to  avoid  a  contract. 

Various  forms  of  the  natural  incompetence  of  a  lighter  sort 
are  also  recognized  by  law  as  personal  disqualifications  for 
entering  into  a  contract,  but  they  are  too  indefinite  to  be 
determined  by  any  general  rule  of  law,  and  their  recognition  is 
made  to  depend  on  a  declaration  by  the  Executive  as  in 
India,  or  on  a  judicial  order  as  in  the  case  of  the  inabilitati 
in  the  Italian  Law.  Q'hese  causes  of  incapacity,  both  legal 
and  judicial,  are  in  the  main,  for  the  protection  of  individuals, 
and  to  he  distinguished  from  those  grounds  of  disqualification 
which  are  for  the  protection  of  the  society.  As  instances  of 
these  latter,  reference  may  be  made  to  alienage  or  foreign 
nationality,  to  the  married  condition  of  a  female,   to  the  pro- 
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fession  of  a  barrister-at-law  or  physician,  and  to  penal  condem- 
nation, which  all  have  been  and  still  are  recognized  in  the 
English  Law,  to  a  greater  or  less  extent,  and  absolutely  or 
subject  to  certain  conditions.  Competency  of  these  persons  to 
understand  or  consent  to  any  act  is  never  denied,  and  the 
disqualification  to  enter  into  contracts  rests  on  considerations 
of  an  utterly  different  character. 

The  effect  of  these  two  sorts  of  disqualification  is  not  quite 
settled,  but  appears  to  be  different.  In  the  case  of  the  latter, 
the  contract  entered  into  is  generally  held  void.  In  the  case 
of  the  former,  as  a  general  rule,  only  the  person  incompetent 
can  take  advantage  of  his  incompetence,  and  a  contract  entered 
into  by  him  will  not  necessarily  be  void,  but  one  that  may  be 
ratified  or  avoided  by  him  on  the  cessation  of  the  incompetence. 

The  French  Civil  Code  thus  enacts  :  Les  ivcapahles  de  contrac- 
ter  sont : — lesmineurs  ; — les  mterdits ; — lesfemmes  mariees,  dans 
les  cas  exprimes  par  la  loi; — et  generalement  tons  ceu.v  a  qui  la 
lot  a  interdit  certains  contrats,  ^^  but  that  "  le  mineur,  Vinterdit 
et  lafemme  mariee  ne  peiivent  attaquer^  pour  cause  d'incapacite, 
leurs  engagements^  que  da?is  les  cas  prevus  par  la  loi.  Les  per- 
sonnes  capables  de  s'engager  ne  peuvent  oj>poser  Vincapacite  du 
mineur^  de  Vinterdit  ou  de  la  femme  maries,  avec  qui  elles  ont 
contracteJ^  The  Italian  Ci\al  Code  enacts  the  same,  but 
specifies  the  inabilitati  as  among  the  incompetent,  and  expressly 
adds  that  I'mcapacitd  perb  derivante  da  interdizione  per  causa 
di  pena  si  pub  opporre  da  chiunque  vi  ha  interesse.^*'-^^  This  last 
exception  is  enacted  by  the  Louisiana  Civil  Code  also.'^ 

It  has  been  maintained  in  Italy  that  the  Code  has  specified 
only  cases  of  legal  incapacity,  as  La  conclusione  di  un  serio 
accordo  giuridico  con  persona  incapace  naturalmente  e  uncaso  tanto 
fuori  del  mondo,  che  il  legislatore,  il  quale  si  occupa  soltanto  de  eo 
quod  plerumque  fit,  ha  creduto  meglio  di  non  parlarne,  ed  ha 
pretermesso  quasi  come  inutile  ogni  disposizione  in  proposito.  '^^^° 
Notwithstanding  the  silence  of  the  Legislature,  natural  incapacity 

(f)  However,  the  incapacity  deriyed  from  interdiction  on  account  of  peuaKty  can  be 
opposed  by  any  one  wbo  has  interest  in  it. 

(g)  The  conclusion  of  a  serious  juridioal  aaoord  witli  a  person  naturally  incapable  is  a 
case  so  much  outside  the  world  that  the  legislator  who  occupies  himself  only  with  that 
which  often  happens  has  believed  it  to  be  better  not  to  talk  of  it,  and  has  omitted  all 
dispositions  concerning  it  as  useless.  Since  without  the  natural  capacity  of  contracting 
there  is  no  power  of  consenting,  the  absence  of  such  capacity  is  always  attended  by  the 
radical  nullity  of  the  contractual  tie,  or,  to  speak  otherwise,  is  opposed  to  the  existence 
of  the  obligation. 

3^  S.  1124.  j  ^■^  S.  3.  1106,  1107 
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disqualifies  a  person  from  contracting.  Poiche  senza  capactta 
naturale  di  contrattare  non  vi  ha  potenza  di  consentire,  il  difetto 
di  tale  capactta  va  sempre  congiunto  con  la  nullita  radicale  del 
vincolo  contrattuale,  o,  come  altrimenti  si  dice,  osta  alia  sussistenza 
della  obbligazione,  there  being  left  to  ai  principii  generali  della 
scienza  la  cura  di  governare  I'mcapacita  naturale :  quella  in- 
capactta  che  senza  ministero  di  legge  scritta,  ma  in  virtic  dei  canoni 
immutabili  e  necsssarii  della  equita  naturale,  deriva  dal  difetto 
della  potenza  di  consentire.  ^''^ 

Under  the  English  common  law,  contracts  by  infants,  ^^ 
and  insane  and  drunken  ^*  persons  were  held  only  voidable  and 
not  void.  In  the  case  of  the  latter  it  appears  now  to  be  the 
rule,  that  the  contract  will  not  even  be  voidable,  unless  the 
insane  person  "  can  prove  further  that  the  person  with  whom 
he  contracted  knew  him  to  be  so  insane  as  not  to  be  capable  of 
understanding  what  he  was  about."  '*  In  regard  to  the 
contracts  by  an  infant,  distinctions  have  been  made  on  the 
ground  of  their  nature  or  their  effect  on  the  minor's  interests, 
a  different  rule  being  applied  according  as  they  were  purely 
for  his  benefit  or  for  necessaries,  or  to  his  detriment  and  dis- 
advantage. The  Common  Law  rule  has  been  modified  materi- 
ally by  the  Infants'  Relief  Act,  1874,  which  provides  as  follows  : 
"  All  contracts  whether  by  specialty  or  by  simple  contract 
henceforth  entered  into  by  infants  for  the  repayment  of  money 
lent  or  to  be  lent,  or  for  goods  supplied  or  to  be  supplied 
(other  than  contracts  for  necessaries)  and  all  accounts  stated 
with  infants,  shall  be  absolutely  void  :  provided  always  that 
this  enactment  shall  not  invalidate  any  contract  into  which  an 
infant  may  by  any  existing  or  future  statute,  or  by  the  rules 
of  common  law  or  equity  enter,  except  such  as  now  by  law 
are  voidable.  No  action  shall  be  brought  whereby  to  charge 
any  person  upon  any  promise  made  after  full  age  to  pay  any 
debt  contracted  during  infancy,  or  upon  any  ratification  made 
after  full  age  of  any  promise  or  contract  made  during  infancy, 
whether  there  shall  or  shall  not  be  any  new  consideration  for 
such  promise  or  ratification  after  full  age." 

The  Indian  Contract  A.ct  goes  still  further  and  enacts  that  an 
agreement  may  be  a  contract,  only  if  made  by  the  free  consent 
of  parties  comj)etent  to  contract  ;*"  and  that  no   person  shall  be 

(v)  To  the  general  priuciplea  of  science  the  care  of  governing  natural  incapacity, 
which  incapacity  without  being  ministered  to  by  written  law,  but  in  virtue  of  immutable 
and  necessary  canons  of  natural  equity  arises  from  the  defect  of  the  power  of  consenting. 

37  Williams  «.  Moor,  11  M.&  W.,  265.      I  3  9  imperial  Loan  Co.  v.  Stone,  (1892,) 

3  8  Mathews  V.  Baxter,  8  Exoh.,  132.         |  I  Q.  B.  601. 

*o  S.  10,  Act  IX  of  1872. 
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SO  competent  unless  he  is  of  sound  mind  and  of  the  age  of 
majority  according  to  the  law  to  which  he  is  subject,  and  not 
disqualified  from  contracting  by  any  such  law.  "  It  has  been 
held  even  under  this  Act  on  the  analogy  of  the  English  law, 
that  a  contract  entered  into  by  a  minor  is  not  necessarily  void, 
and  may  be  enforced  by  him.  *^  The  question  of  the  exact 
effect  of  incompetence  of  the  parties  on  the  contract  does  not 
depend  in  any  way  on  the  analogy  of  the  vice  of  consent,  and 
need  not  therefore  be  discussed  in  this  treatise. 

67.     In  the  law  of  torts,   also,  it  is   the   free  consent  of  a 

person  that  prevents  the  harm  caused  to 

C/onsent  distinguished     ^i^^  being  a  wrong.  It  does  not  appear  to 

irom  free  consent  in  law      -,  ,   .°    -,  .         °  ,  ,  i        f  p 

of  toj.tg_  be  explained  m  any  work   on  the   law   ot 

torts,  when  consent  is  said  to  be  free  ;  but 
it  is  observed  by  Sir  Frederick  Pollock,  that  on  general 
principles,  it  is  too  obvious  to  need  dwelling  upon,  that  the 
license  obtained  by  fraud  is  of  no  effect.  As  an  illustration 
of  this  principle,  reference  is  often  made  to  the  case  of 
Davies  v.  Marshall,^^  in  which  the  action  was  for  obstructing 
light  from  entering  the  ^plaintiff's  house,  for  preventing  the 
smoke  from  being  carried  oflf  from  the  plaintiff's  chimneys, 
by  raising  buildings  in  the  defendant's  land  above  the  level 
of  the  plaintiff's  house,  for  depriving  the  plaintiff's  house  of 
support  by  pulling  down  certain  adjoining  buildings  of  the 
defendant  ;  and  the  consent  to  the  building  which  caused 
these  injuries  to  the  plaintiff's  house  was  held  not  to  be  a 
defence,  on  the  ground  that  it  had  been  given  on  account  of 
false  representations  made  by  the  defendant  that  these  injuries 
would  not  result  from  the  defendant's  act  of  building,  &c.  There 
appears,  however,  to  be  nothing  in  the  court's  decision  to  support 
the  view  that  consent  obtained  by  fraud  was  treated  as  not  being 
consent  at  all.  In  Johnson  v.  Girdwood,**  consent  to  a  wrong 
induced  by  fraud,  duress  or  conspiracy,  was  said  to  be  no 
answer  to  an  action  upon  the  wrong  by  the  party  so  consent- 
ing against  the  party  who  procured  the  consent. 

Mr.  Tnnes  in  his  work  on  the  principles  of  the  Law  of  Torts  ^' 
speaks  of  valid  consent,  and  says  that  a  person  is  not  said 
to  give  valid  consent  to  the  conduct  of  another,  as  it  affects 
him,  when  he  is  deceived  as  to  the   facts  upon  the  statement 

*i  S.  11,  Act  IX  of  1872.  I  1 3  10  C.  B.  N.  S.,  697. 

*"  Sashi  Bhusan  v.  Jadu  Nath,  I.  L.  E.      i  *  +  28  N.  Y.  Supp.,  651. 

XICal.,552;  "  S.  11. 

Hanmant  v.  Jayarao,   I.   L.  R. 
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of  which  his  assent  is  based.  The  effect  of  force  or  threats  on 
consent  is  not  referred  to  at  all,  though  it  is  said  that  consent 
Avill  not  be  valid  even  Avhen  it  is  unintelligent.  *^  It  is  evident 
that  a  consent  not  valid  is  not  the  less  a  consent,  and  that  fraud 
is  not  deemed  to  affect  the  existence  as  distinct  from  the 
adequacy  of  consent,  because  a  consent  to  the  doing  of  anything 
unlawful  is  also  held  to  be  invalid,  and  it  is  impossible  to  deny 
the  existence  of  consent  in  that  case. 

In  a  well  considered  article  on  consent  in  the  Madras  Law 
Journal,  "  it  is  pointed  out  that  "  while  a  want  of  real  consent 
may  in  some  cases  notAvithstandiug  an  apparent  consent  have 
the  effect  of  rendering  an  agreement  void,  such  real  w  ant  of 
consent  will  not  render  a  person  liable  for  a  tort  if  he  has  been 
induced  to  act  by  an  apparent  consent  of  the  other  party  ;"  and 
that  "  the  reason  for  this  difference  is  to  be  found  in  the  fact 
that  while  in  the  law  of  contracts  consent  is  a  source  of  right, 
it  is  a  ground  for  exemption  from  liability  in  the  law  of  torts, 
while  the  law  may  justly  require  stricter  proof  of  real  consent 
in  the  case  of  contracts  it  is  satisfied  with  proof  even  of  apparent 
consent  provided  the  party  acting  upon  the  consent  has  no 
reasonable  cause  for  suspecting  that  the  consent  is  only  apparent." 
There  may  be  no  objection  to  this  proposition  if  the  words  real 
and  apparent,  as  applied  to  consent,  are  taken  to  refer  only  to 
free  and  not  free,  to  valid  and  invalid  respectively,  that  is  to 
denote  merely  the  absence  of  some  qualification  necessary  to 
render  consent  operative  in  the  law  of  torts.  There  appears, 
however,  to  be  no  authority  in  support  of  that  proposition,  if 
those  words  are  held  to  refer,  as  they  appear  to  do,  to  the 
existence  or  non-existence  of  consent  itself 

68.     The  question  of  the  distinction  between  a  consent  and  a 

free    consent  has  great  importance  in  the 

Consent  distinguulieJ     criminal  law,  and  has  been   most  prolific 

irom     tree    consent     m        r>    t  •         ^^  rm  i- 

criminal  law.  °^   discussion  there,      i  here  are  dicta  m 

favor  of  the  view  that  a  consent  not  suffi- 
cient for  the  purposes  of  criminal  law  is  not  real  consent. 
Thus  in  Beg.  v.  Woodhurst^  ^^  Lush,  J.,  in  summing  up  to  the  jury 
observed:  "Consent  means  consent  of  will,  and  if  the  child  (just 
above  10  years  of  age)  submitted  under  the  influence  of  terror,  or 
because  she  felt  herself  in  the  power  of  the  man,  her  father,  there 
was  no  real  consent."  A.s  observed  in  Astley  v.  Reynolds  *^  the 
rule  volenti  non  fit  injuria  is  applied   only  where  the  party  had 

*o  S.  10.  I  4s  12  Cox.  C.  C,  443.  ' 

*'  V.  114.  I  *"  2  strange,  915. 


S.  68.]  CONSENT  DISTINGUISHED  FROM  FREE  CONSENT.  ^^39 

his  freedom  of  exercising  his  will.  In  Reg.  v.  Dee^-°  Lawson, 
J.,  said  that  "to  constitute  consent  there  must  be  the  free 
exercise  of  the  will  of  a  conscious  agent  ;  and  therefore,  if  the 
connection  be  with  an  idiot  incapable  of  giving  consent,  or 
with  a  woman  in  a  state  of  unconsciousness,  it  is  rape  ;  in  like 
manner  if  the  consent  be  extorted  by  duress  or  threats  of 
violence  it  is  no  consent." 

It  appears,  however,  never  to  have  been  directly  held  that 
consent  for  its  existence  as  such,  requires  anything  other  than 
concurrence  of  wills.  On  the  other  hand,  English  jurists  in 
some  cases  directly  treat  consent  as  a  simple  fact,  holding  that 
the  consent  even  of  a  child  to  an  act  which  will  otherwise  be 
an  assault,  prevents  the  act  from  being  indictable.  Thus  actual 
consent  is  often  contrasted  with  legal  consent,  and  held  to  exist 
where  legal  consent  could  not  be  given.  ^  Bramwell,  B.,  in  Beg. 
v.  MidcUeton,^  observed  that  there  was  "  certainly  a  difference 
between  the  privy  taking  of  j)roperty  without  the  knowledge  of 
the  owner,  or  its  forcible  taking,  and  its  taking  with  consent  by 
means  of  a  fraud.  The  latter,  perhaps,  may  properly  be  made 
a  crime  ;  but  it  is  a  different  crime  from  the  other  taking."  The 
preamble  to  the  statute  33  Hen.  8,  c.  1,  draws  a  distinction 
between  goods  taken  by  stealth,  and  goods  "  delivered  by  the 
owner  willingly,  on  being  deceived  by  false  tokens." 

Sir  James  Stephen  in  his  Digest  of  Criminal  Law  does  not  say 
that  only  a  freely  given  consent  is  consent,  but  merely  that  for 
the  purpose  of  Articles  22.5-230  of  the  Digest,  dealing  with  the 
effect  of  consent  on  bodily  injuries,  "  the  word  consent  means  a 
consent  freely  given  by  a  rational  and  sober  person  so  situated  as 
to  be  able  to  form  a  rational  opinion  upon  the  matter  to  which  he 
consents;"  and  that  "  consent  is  said  to  be  given  freely  when  it 
is  not  procured  by  force,  fraud,  or  threats  of  whatever  nature."' 
On  the  other  hand,  speaking  of  certain  acts  constituting  an 
assault,  he  says  that  the  acts  must  be  "  without,  the  consent  of 
the  person  assaulted,  or  with  such  consent  if  it  is  obtained  by 
fraud."*  Similarly  in  speaking  of  abduction,  he  says:  "  If  the 
consent  of  the  person  from  whose  possession  the  girl  is  taken  is 
obtained  by  fraud,  the  taking  is  deemed  to  be  against  the  will  of 
such  person."  ^     If  consent  obtained  by  fraud  were  considered 


=  0  15  Cox.  0.  C,  579. 
1  Reg.  V.  Read,  1  Den.  C.  C,  381. 
Beg.  V.  Webb,  2  Cav.  &  K.,  933, 
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by   Stephen   as   no  consent,  there  could    be  no   necessity  or 
occasion  for  these  provisions. 

In  Whittaher  v.  State,  '^  Orton,  J.,  in  delivering  the  opinion 
of  the  Supreme  Court  of  Wisconsin,  said  :    "  When   the  mind 
is    subjugated   as    well    as    (-.he   body,    so   that   the   power  of 
volition   and   the   mental    capacity  to  either  consent  or  dissent 
is  gone,  then  the  act  may  be   said   to   be   '  against   the  will,', 
and   so   also  it   may   be   said   to  be   '  without   consent.'   But 
when   the   mind   is   left   free  to  exercise  the  will,  and  to  con- 
sent or  dissent,  then  by  consent  responsibility  for  the  act  is  in- 
curred.    Where  there  is  no  such  mental  capacity,  the  quality  of 
the  act  is  indifferent ;  there  can  be   no  consent   or  dissent,  and 
consequently  no  responsibility.     The   physical  power  may  be 
overcome,  and  the  utmost  resistance  be  unavailing  ;  yet  the  mind 
may  remain  free  to  approve  or  disapprove,  consent   or  dissent." 
Livingston's  Penal  Code,   after    laying   down   that    "  whoever 
enters    a   house   secretly,    or    by   force,    or  threats,  or   fraud, 
during  the  night,  or  in  like  manner  enters  a  house  by  day,  and 
conceals  hi  uself  therein  until  the  night,  with  the  intent  in  either 
case  of  committing  a  crime,  is   guilty    of  the   crime    of  house- 
breaking," provides  that  :    "  the  qualifications  of  secrecy,  force, 
or   fraud,   as   applied  to  the  entry,  in   the    description    of  this 
offence,    are   intended    to    exclude  every  kind  of  entry  but  one 
made  by  the  free    consent  of  the  occupant,  or  of  one  authorized 
to  give  such  consent  for  him,  fairly  obtained  and  expressly  or 
impliedly  given."  ^ 

This  is  evident  chiefly  from  the  treatment  of  the  offence  of 
rape.  Thus  the  Criminal  Code  of  Canada,  the  latest  code  passed 
after  a  long  practical  experience  of  several  other  codes,  defines 
rape  ^  as  "the  act  of  a  man  having  carnal  knowledge  of  a 
woman  Avithout  her  consent,  or  with  consent  Avhich  has 
been  extorted  by  threats  or  fear  of  bodilj^  harm,  or  obtained 
by  personating  the  woman's  husband,  or  by  false  and  fraudulent 
representations  as  to  the  nature  and  quality  of  the  act."  The 
German  Penal  Code  clearly  distinguishes  the  oftence  of 
sexual  intercourse  with  a  Avoman  while  she  does  not  or  cannot 
consent,  from  that  Avhen  she  does  consent  but  on  account  of  his 
fraud.  The  former  is  punishable  under  s.  176,  which  provides 
the  punishment  of  penal  servitude  up  to  ten  years  for  any  per- 
son, who — 

(1)  MitGeicalt  unzuchtige  Hawllungen  an  einer  Frauens- 
person  vormmmt  (xler  dieselbe  dur<-h  Drohwng  mit  gegen- 

8  50  Wis.,  :>U.  i  7  Arts.  605,  606.  |  s  g.  2ti6. 
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wiirtiger    Gefahr   fiir   Leih  oder   Lehen  zur   Vuldung 
unzuchtiger  tiandlungsn  nothigt  oder  ; 
(2)  Eine  in  einem  tcillenlosen  odtr  beivusstloscn  Zustande 
beJindUche  oder  eine  geisteskranJce  Frauensperson   zum 
ausserehelichen  BeiscJdafe  niissbraucht.  (g) 

On  the  other  hand,  connection  induced  by  fraud  is  punishable 
only  when  it  falls  within  s.  179,  which  provides  a  maximum 
punishment  of  five  years  for  icer  eine  Franensperson  zur 
Gestattung  des  Beischlafs  dadurch  verhitst,  dass  er  eine  Trauung 
vorspiegelt,  oder  einen  anderen  Irrtlmm  in  ihr  erregt  oder  benutzt 
in  icelchem  sie  den  Beischlaf  fiir  einen  ehelich  m  Melt,  (/i) 

Tlie  existence  of  consent  as  distinguished  from  free  consent  is 
apparent  chiefly  in  cases  in  which  consent  is  held  to  be  a 
sufficient  ground  for  mitigating  the  penalty  of  an  offence,  even 
though  it  would  not  be  sufficient,  as  not  being  free  and  intelli- 
gent, to  justify  or  excuse  an  act.  Several  cases  of  this  sort  are 
mentioned  in  sequel. 

69.  The  Indian  Legislature  also  has  adopted  the  same 
view.  The  authors  of  the  first  draft  of  the 
Consent  distinguished  Indian  Penal  Code,  generally  used  the 
from  free  and  intelligent  expressions  'free'  and  'intelligent'  as 
Peii'fiTco'de.  ^  "  '  qualifications  of  consent,  and  defined  them 
separately.  The  expression 'free  consent' 
was  thus  defined  to  mean  "  consent  given  to  a  party  who  has 
not  obtained  that  consent  by  directly  or  indirectly  putting  the 
consenting  party  in  fear  of  injury.""  The  word  intelligent 
was  used  by  way  of  a  subjective  qualification,  intelligent  con- 
sent being  defined  to  mean  "a  consent  given  by  a  person  who 
is  not,  from  youth,  mental  imbeciUty,  derangement,  intoxication 
or  passion,  unable  to  understand  the  nature  and  consequences 
of  that  to  which  he  gives  his  consent."  "  The  conceptions  of 
fraud  or  mistake  or  of  a  knowledge  of  the  latter  by  the  other 
party  were  not  referred  to  as  a  general  qualification  of 
consent  ;  though  they  were  mentioned  in  some  of  the  special 
provisions    relating   to    consent    or    its    absence.     H.   Seton 

((/)  (1)  Commits  by  force  unchaste  ac(s  on  a  female  or  compels  such  poison  to 
submit  to  suoh  unchaste  acts  by  threats  of  immediate  danger  to  life  or  limb,  or 

(3)  by  cohabitation  commits  an  abuse  on  a  female  not  married  (to  him)  who  is  in  a 
state  of  absence  of  volition  or  of  unoonsciousnoss,  oi'  of  unsound  mind. 

{/()  Who  mislef  ds  a  female  to  allow  cohabitation  by  pretending  a  marriage,  or  by 
creating  or  availing  himself  of  any  other  error  on  her  part  under  which  she  considers 
the  cohabitation  to  be  lawful. 

«  S.  30.  1  10  S.  31. 
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questioned  whether  the  word  "  consent"  did  not  necessarily 
import  the  capacity  of  the  party  giving  it," thus  implying  that  the 
definition  was  unnecessary.  The  Indian  Commissioners  in  their 
first  report  (para.  92)  observed  that  they  did  not  think  it  was  so, 
but  at  any  rate  it  could  do  no  harm.  G.  Norton  observed  "  that  it 
was  arbitrary  and  inconsistent  to  attribute  to  '  intelligent  consent' 
that  consent  "  which  may  have  been  given  under  decepton." 
The  Commissioners  did  not,  however,  take  that  view,  and 
said :  "  Sir  H.  Seton,  we  conceive,  would  construe  the  word 
'  consent,'  which  he  appears  to  consider  sufficient  by  itself,  to 
inchide  consent  given  under  deception,  supposing  the  party  to 
be  capable  of  consenting  at  all,  or  able  to  understand  the  nature 
and  consequences  of  that  to  which  he  gives  his  consent  ;  " 
but  adding  that  they  did  "  not  think  it  would  be  proper  to 
consider  a  consent  gi-ven  under  deception  as  not  an  intelligent 
consent." 

The  expressions  free  and  intelligent  were  finally  omitted, 
but  apparently  not  on  the  ground  that  only  a  free  and  intelligent 
consent  Avas  consent,  but  because  it  was  decided  that  no  other 
consent  should  be  recognized  as  such  for  the  purpose  of  the 
Indian  Penal  Code.  The  Draft  of  1856  first  adopted  the 
arrangement  on  which  the  present  S.  90  is  modelled,  and 
in  fact  the  very  enactment  of  that  section  indicates  that,  as 
a  general  rule,  apart  from  the  positive  dictates  of  the  Code,  a 
consent  is  real  and  complete,  even  though  it  is  given  on  account 
of  fear  or  by  a  lunatic. 

The  definition  of  rape  in  the  Indian  Penal  Code  also  bears 
out  the  same  view,  because  S.  ^75  expressly  enacts  that  sexual 
intercourse  AAith  a  woman  is  rape  even  if  it  is  "  with  her 
consent,  Avhen  her  consent  has  been  obtained  by  putting  her  in 
fear  of  death  or  of  hurt."  If  consent  obtained  by  such  a  fear 
were  not  consent,  there  could  be  no  necessity  for  such  an 
enactment,  after  it  had  been  provided  that  sexual  intercourse 
Avith  a  Avoman  Avithout  her  consent  was  rape.  In  regard  to 
fraud,  the  same  may  be  argued  from  the  ])rovision  as  to  the 
false  personation  of  husband  in  the  definition  of  rape,  and  from 
the  provisions  contained  in  S.S.  493  and  496  of  the  Indian 
Penal  Code,  Avhich  could  not  be  required,  if  consent  obtained 
by  fraud  was  not  consent  even  for  the  purposes  of  that 
definition. 


11  Indian  Law  Commissioners'  First  Report,  para.  92. 


S.  70,  71,]  NECESSITY  OF  THE  EXPRESSION.  ]  43 

CHAPTER  TA'. 

ExPEEssiox  OF  Consent. 

70.  Having  discussed  the  real  Intel  lectualnature  of  consent, 

reference  must  now  be  made  to  its  physi- 
Necessity  of  the  ex-     ^^^   external   aspect,   to  the  mode   of  its 
pression.  expression;  because  no  operation  of  the 

mind  can  receive  legal  effect  until  it  receives  an  expression. 
It  is  a  general  principle  that  consent  consists  not  only  of  an 
internal  act,  but  also  of  an  external  declaration.  Se  la  volonta 
rimanesse  puro  fatto  psicologico,  la  sua  esistema  non  acquisterebbe 
mai  estrinseca  cerlezza,  e  non  darebbe  rog'ione  alia  legge  ed  alia 
sclenza  del  diritlo,  dl  ocouparsi  di  un  fatto,  che  rimarrebbe  caper- 
to  dalle  tenebre  del  segreto.  La  manifestazlone  del  consenso  e  dun- 
que  neeessaria:  ed  e  cid  che  nel  linguagjio  ijiuridico  ne  costituisce 
la  forma}  <"'  Kessler,  in  his  work  on  Consent,^  lays  great  stress  on 
this  requirement  of  consent.  He  says  :  "  Die  Einmll/gung  lat 
eine  IVillenser/ddrimg,  bedarf  mithin  der  ausserlichen  Manifes- 
tation durchirgend  eine  entsprechende  Handlung  (Wort  oder  that- 
sdchliches  Verhalten)."  ^'^  After  observing  that  until  expressed, 
consent  is  really  only  an  idea  of  consent,  he  adds  :  "  So  lange 
der  Entschluss  sich  nicht  durch  die  Handlung  gedussert  hat,  ist 
eben  noch  kein  Wille  da.  '■"^  In  explaining  the  necessity  of 
the  expression,  he  says:  ^  ''Da  nun  der  Mensch  auch  in  der 
Rechtswelt  nie  durch  blosse  Vorstellungen,  sondern  nur  durch 
WiJlensacte  zu  icirhen  vermag,  und  da  der  Unterschied  zicischen 
beiden  eben  in  der  Manifestation  des  Willens  durch  die 
Handlung  besteht :  so  ergiebt  sich  auch  fur  die  Einwilliqung 
die  Nothwendigkeit  der  Erlddrung."^'^^ 

71.  This  expression  of  consent  must,  to  receive  legal  effect, 

be  in  agreement  with  consent  itself.    This 
The  expression  though     ^^„^^^  ^^^^^^  presupposes  that  the  consent 

in    asreemeiit,    is     not         1  •  i    •  i  •     j.i  j.      i  x     n 

identical  with  consent,      whicli  is  expressed  IS  the  actual  consent  ot 

the   person  consenting.     "  A  declaration 

(«)  If  the  will  (consent)  remained  a  pure  psychological  fact,  its  existence  would  never 
acquire  an  intrinsic  certainty,  and  -wonld  not  give  any  reason  to  law  and  the  science  of 
right  to  occupy  itself  with,  a  fact  that  remained  hidden  under  a  cloud  of  secrecy.  The 
raanfestation  of  consent  is  therefore  necessary,  and  it  is  that  which,  in  juridical 
language,  is  termed  thsfwrn. 

(b)  Consent  is  a  declaration  of  will,  requiring  accordingly  the  external  manifestation 
through  any  corresponding  act  (word  or  actual  conduct). 

(c)  So  long  as  the  determination  has  not  heen  expressed  by  an  act  it  is  not  a  will. 

(d)  Now  aa  men  in  this  world  can  never  work  through  mere  ideas,  but  only 
through  a  voluntary  act,  and  the  difference  between  the  two  consists  in  the  manifesta- 
tion of  the  will  by  an  act,  there  arises  for  consent  the  necessity  of  expression  (or 
declaration). 


1  III.  Giorg.  Teo.  Obbl.,  150.  |  '  P.  100.  |  9  Kess.  Eiuw.,  101 . 
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which  demoustrabl)'  doesnot  answer  to  the  will,"  as  observed 
by  Salkowski  hi  his  Institutes  of  Roman  Private  Law,*  "has 
in  law  just  as  little  signification  as  a  Avill  that  is  not  declared 
at  all."  As  "  the  inward  element  of  the  direction  of  will 
eludes  examination,  the  legal  result  is  already  annexed  by 
the  i^rovisions  of  law  to  the  fact  of  the  declaration,  as  the 
uutward  manifestation  of  the  will;  and  that  which  is  declared  is 
regarded  as  having  been  actually  intended,  so  long  as  no  proof 
is  afforded  from  external  circu instances  that  free  will  directed 
to  the  substance,  or  to  the  legal  result  of  the  declaration,  has 
been  absent."^  In  O'Brien  v.  Gunard  steamship  Go.,°  Knowlton, 
J.,  in  delivering  the  opinion  of  the  Supreme  Court  of  Massa- 
chusetts said  :  "If  the  plaintiff's  behaviour  was  such  as  to 
indicate  consent  on  her  part  he  was  justified  in  his  act, 
whatever  her  unexpressed  feelings  may  have  been.  In 
determining  whether  she  consented  he  could  be  guided  only 
by  her  overt  acts  and  the  manifestations  of  her  feelings." 

The  declaration  of  consent,  though  necessary  for  the  legal 
operation  of  consent,  is  not  identical  with  it  and  must  be  kept 
essentially  distinct  therefrom.  It  is  not  so  much  consent  as 
the  conscious  permission,  the  absence  of  which,  according  to 
Steijhen's  terminology,  is  necessary  to  constitute  rape.''  In 
fact,  like  permission,  there  may  be  a  declaration  of  consent  even 
when  there  is  no  consent,  as  there  may  be  consent,  which  is  not 
declared.  The  distinction  between  the  consent  and  its  declaration 
is  most  marked,  when  the  two  are  coerced  or  compelled  by 
actual  or  threatened  violence.  When  consent  is  thus  coerced, 
there  is  no  absence  of  consent,  and  the  person  consenting 
really  makes  his  choice  of  the  act  he  consents  to,  on  a  full  recog- 
nition of  the  necessity  of  consenting  to  that  act,  though  force 
or  terror  may  have  formed  the  motive  of  his  choice.  "Quite 
real  consent,"  as  observed  by  Sir  Frederick  Pollock,  "may 
be  brought  about  by  compulsion  or  fraud."  '  On  the  other 
hand,  when  the  declaration  is  coerced,  there  is  no  consent 
corresponding  to  it,  and  if  it  can  receive  any  legal  effect,  it  may 
do  so  only  by  virtue  of  the  principle  of  estoppel.  The  declara- 
tion Avill  be  false,  but  the  non-existence  of  consent  Avill  some- 
times not  be  practically  material,  as  the  person  making  a 
declaration  is  generally  estopped  from  denying  its  existence,  at 
least  as  against  persons  who  may  have  acted   on   the   faith   of 


p.  04  (Whit.  Eug.  Trans).  I      «  154  Mass  ,  27. 

Salt.  Inst.  Rom.  L.  90  (Whit.  Eng.  '  Dig.  Cr.  L.,  Art. 

IranB).  |      ^  Poll.  Jur.,  153, 
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that  declaration.^"  Thus  in  Whhtaker  v.  Stafe,'^^  Orton,  J.,  in 
delivering  the  opinion  of  the  Supreme  Court  of  Wisconsin,  oli- 
served  that  "  the  expression  of  consent  may  be  compelled  or 
coerced  by  threatened  violence,  and  yet  there  be  no  consent  of  the 
mind."  JSuch  expression  of  consent  has  no  legal  effect  at  all,  and 
should  be  carefully  distinguished  from  real  consent  forced  by 
fear  of  death  or  by  duress,  Avhich  is  genuine  consent,  though 
legal  effect  may  be  denied  to  it  by  an}-  particular  law.-"^ 

72.     This  expression  must  primarily  andnsually  be  by  means 
of  lanffuaofe,    signs   or   words  calculated 
Consent  may  be  ^  hella  posta  to  clearly  convej^  the  notion 

""P  "^  ■  of  the  concurrence  of  wills.    In  such  a  case, 

it  is  called  direct,  and  the  consent  directly  expressed  is  desig- 
nated as  express.  Consent  ma}-,  however,  also  be  expressed  b}- 
means  of  signs  or  external  acts,  i  quali  non  sono  dcsfivati  (per 
hiclole  loro)  a  manifestare  la  rolnnfa,  ma  la  ma)iifef<fano  acciJeii- 
talmente,  perche  incompatibili  con  volonfa  dirersaP  '''  It  is 
thus  on  the  principle  of  contradiction  that  the  efficacy  of  tacit 
C3nsent  depends  ;  si  argomeiita  il  cuiiyenso,  percht  II  disseiiso 
■^tarebbe  incontradizione  coifatf.l,^^''^''  sparisca  V  incompatibilifa, 
e  di  coiisensotacito  nan  si  pofra  pii'i  parlare.^'^ '-''^  This  mode  of 
expression  is  called  indirect,  and  the  consent  thus  expressed  as 
implied  or  tacit. 

The  signs  and  acts  generally  used  in  giving  the  expression 
are  positive.  They  may  assume  a  negative  form  also  in 
the  shape  of  silence,  which  is  often  significant  upon  the 
question  of  a  man's  intention.  It  is  a  general  saying, 
that  intention  "  is  manifested  by  Avhat  he  does,  and  by  what 
he  says  Avhen  doing  ;  and  sometimes  as  significantly  by  what 
he  omits  to  do  or  to  say."  ^°  That  silence  may  be  equivalent  in 
some  cases  to  speech  is  recognized  in  the  Indian  Contract  Act.  ^'' 
The  principle  relating  to  the  inference  of  consent  froui    silence 

(A)  It  is  of  such  a  false  expression  of  consent,  that  Mr.  Beale,  Jr.,  speaks  in  his 
Article  on  consent  in  the  Haririird  Lino  Ervicio  ^  when  he  speaks  of  a  "  seeming  consent 
extorted  by  force  or  terror,"  in  which  "  the  body  is  forced  to  act  without  a  I'cal  agree- 
ment of  the  mind.''  The  Madras  Tmw  Jmirnal  1°  in  its  revieiv  of  that  article  evidently 
takes  this  observation  to  refer  to  consent  it-iplf,  ^rhen  obserYing  that  even  Mr.  Beale 
admits  that  '■  consent  extorted  by  force  or  terror  \-  no  real  consent,"  it  goes  on  to  argue 
that  consent  given  imder  a  fundamental  error  must  n  furtwv'i  not  be  real  consent. 

(c)  Which  are  not  destined  according  to  their  nature  to  manifest  the  will,  but  manifest 
it  acoideutally  because  of  their  incompatibility  with  a  different  will. 

(f)  Consent  is  inferred,  because  dissent  would  be  in  contra  diction  with  the  facts. 

{(f)  Remove  the  incompatibility,  and  you  will  not  be  able  to  talk  any  more  of  consent. 

'    "  VIII.,  331. 
JO  V.  111. 
"  50  Wis.,  518. 
i»  III.  Russ.  Cr.,  225. 
"  III.  Giorg.  Teo.  Obbl.,  151. 

J9 


'*  III,  Giorg.  Teo.  Obb)., 

190. 

1''  III.   Giorg.  Teo.  Obbl., 

193. 

1"   De      Bonneval    r.   De 

Bonneval, 

Curt.,  856. 

17  Act  IX  of  1873,  S.  17 

Expl. 
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is  of  a  most  general  application.  The  Arabian  prophet 
observing  that  a  virgin  must  be  consulted  in  everjiihing  which 
concerns  herself,  said:  "  if  she  is  silent,  it  signifies  assent  ;" 
and  Mahomedau  jurists  of  all  the  schools  hold  that  smiling, 
laughing,  or  remaining  silent  must  be  construed  to  imply 
consent.  This  is,  no  doubt,  partly  as  her  assent  is  rather 
to  be  presumed  in  cases  in  which  modesty  must  be  a  bar  to  an 
express  declaration  b}-  her  of  her  wish,  but  the  operation  of  the 
saying  is  not  restricted  to  the  case  of  marriage,  and  extends 
also  to  other  contracts  between  adults.  Thus,  Najim-al-Misri, 
author  of  the  Ashabah-van-nazinr,  enumerates  thirty-seven 
cases  in  which  silence  is  held  equivalent  to  consent,  and  his 
renowned  commentator  Hamavi  adds  eighteen  others  to  the  list. 

Qi/i  tacet  non  ntique  fatefnr,  Avas  a  maxim  of  the  Roman 
Law.  The  canonical  law,  on  the  other  hand,  said  :  ijui  facet 
consent  ire  cidetur.  Later  jurists  also  are  divided  between  the 
two  opinions,  some  holding  that  de  sihniHo  consensum  non 
inferente^  while  others  go  so  far  as  to  maintain  that  il  silenzio 
potes.se  equivalere  a  consejiso.^'''^  It  is  argued  that  il  silenzio 
offre  sempre  una  prova  negatira,  ed  equivocal '"  but  as 
observed  by  Giorgio  Giorgi  in  his  Avork  on  the  Theory  of 
Obligations,  '^  tlais  is  an  error,  //  silenzio  volontario,  oggi  come 
anticamente,  rum  e  equiroen,  quando  sia  accompagnato  dalV 
obbligo  di  rendere  manifesto  il  dissenso.  ^'"^  The  correct 
doctrine  of  the  modern  linv,  however,  is  qui  tacet,  quam  loqui 
pottuit  e  debuit,  consentire  videtur.  The  word  potuit  is  used  to 
indicate  that  if  the  silence  is  not  voluntar}-,  but  forced,  it  will 
be  absurd  to  treat  it  as  an  act  of  will,  and  therefore  to  draw 
any  inference  from  it  as  to  the  intention  or  consent  of  the  person 
keeping  silence.  The  Avord  debuit,  on  the  other  hand,  denotes 
that  if  there  is  no  obligation  to  speak,  the  silence  Avill  not 
be  incom[)atible  Avith  the  volonta  contraria  alia  presunta 
adesione}^  '"^ 

So  strong  may  be  the  signification  by  means  of  acts  sometimes, 
as  even  to  negative  a  direct  expression  to  the  contrary.  Thus  a 
CO}'  girl  may  consent  to  her  lover's  proposal  by  a  "  no"  uttered 
so  as  to  denote  a  modest  but  real  yes.     Non  quod  dictum,   sed 


(Jt)     Silence  can  be  equivalent  to  consent. 
(Z)     Silence  ofEers  always  a  proof  negative  and  equivocal. 

(?«)     Voluntary  silence,  to-day  as  in  old  times,  is  not  equivocil,   when  acoorapanied 
by  the  obligation  of  rendering  manifest  the  dissent, 
(■»)     AVill  contrary  to  the  presumed  agreement. 


18  HI.,  198.  I         "  III.  Qiorg.  Tec.  Obbl.  194, 
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quod  factum  est,  inspicitur  isaniiixini  of  law  as  well  as  of  reason 
and  good  sense.^°  In  Croft  v.  Lmnlei/,  ^'  money  was  paid  as 
rent.  The  person  receiving  it,  took  it  saying  he  did  so  as 
compensation  for  vise.  The  majority  of  the  judges  consulted  by 
the  House  of  Lords  held  that  he  must  be  deemed  to  have  agreed 
to  receive  it  as  rent.  Martin,  B.,  observed  that  what  that 
person  said  to  the  contrary  was  immaterial."  Channell,  B., 
observed  that  "what  he  did,  not  what  he  said,  was  the  all- 
important  matter."  ^^  Coleridge,  J.,  said  that  the  "  act  and  tlie 
declaration  were  inconsistent  with  each  other,  and  when  that  is 
the  case,  the  former  is  to  be  regarded  as  binding,  and  not 
the  latter."  ^*  It  may  be  observed,  however,  that  this  A'iew  was 
not  concurred  in  by  the  Lords  who  spoke  in  the  House,  the 
final  decision  having  turned  on  another  point.  The  ^'iew 
taken  by  the  judges  appears  to  be  accepted  by  text- writers. 
Thus  Leake,  in  his  Digest  of  the  Law  of  Contracts,'"  says : 
"  In  judging  of  intention  from  a  person's  words  and  conduct, 
where  his  acts  are  inconsistent  with  his  Avords,  the  former 
are,  in  general,  accepted  as  a  more  reliable  guide  to  the 
intention  than  the  latter;  and  the  conduct  may  in  some  cases 
determine  the  intention  even  in  opposition  to  the  Avords." 

In  questions  of  domicile  also,  the  direct  ex]:)ression  is  often 
held  to  give  Avay  to  the  indication  of  acts,^^  as  "  a  person's  pur- 
pose may  be  more  certainly  inferred  from  his  acts  than  from  his 
language."  -''  Thus  in  the  case  of  In  re  Steer,  ^'  a  person 
had  expressly  declared  his  intention  of  not  renouncing  "  his 
domicile  of  origin  as  an  Englishman,"  and  it  was  contended 
that  there  was  no  case  in  which  an  intention  had  been  presumed 
in  opposition  to  an  express  declaration;  and  though  the  decision 
proceeded  on  other  grounds,  Pollock,  C.  13.,  observed  that,  "  his 
acts  show  an  intention  to  live  and  die  at  Hamburg,  and  that  is 
not  affected  by  the  declnration."  In  Drevon  v.  Drevon,''^ 
Kindersley,  Y.  C,  speaking  of  a  person's  declaration  to  go  back 
to,  or  remain  in,  a  certain  place,  observed  that  there  was 
no  doubt  that  upon  the  cases,  the  courts  naturally  Avere 
disposed  to  give  less  Aveight  to  them  than  to  the  acts  of  the 
person. 


"o  Croft  V.  Lumley,  6  H.  L.  Cas.,  722. 

"  6H.  L.  Cas.,  R73. 

as  P.  722. 

=3  P.  694.  1  '^  3  Hur.  &  K,  594. 

'*  P.  734.  I  '"'34  L.  J.,  Ch.,  129. 


P.  13. 

Jac.  Dora.,  55.5. 
^'  Dicey  Doni.,  122. 
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73.     Conduct  often  takes  the  place  of  words  for  the  expres- 
n    -.    i  I     •         sion  of  consent  m  them akino- of  contracts. 

Oouient     may   be   irn-        ,  ,  ,       ,  .     .      o 

plied  ill  contracts.  As   observed   above,   it  is  only  a  promise 

that  can  become   a   contract,  and  it  is   a 
general  principle  that  both  the  proposal    and   acce])tauce   which 
are  the  essence  of  a  promise  may  either  or  brith  be    made  other- 
wise  than  in  words,  and  when  so  made  are  said  to    be  implied. 
\n  British  India   this   has  been  expressl}-  enacted  by  the  Legis- 
lature.'"   To  say   that   the   law  implies  a  contract,  is  merely  to 
say  that  the  law  looks  at  the  evidence,  and  holds  that  the  parties, 
hy  their  conduct,  have  sheAvn  an  intention,  the  one  to  offer  his 
goods  or  services,  and  the   other  to  accept  and  pay  for  them  ; 
exactly  as  they  might  have  shewn  that  intention  Ija'  Avords.     It 
is  comjjaratiA'ely  seldom,  and  only  in  the  more  serious  classes 
(jf  transactions,  that  the  whole  of  any  promise   or  acceptance  is 
actually  expressed  ;  sometimes  nothing  at  all  is  said  ;  sometimes 
only  the  leading  terms  of  the  contract  are  mentioned,  and  the 
rest  left  to  be   understood  Irora  the  conduct  of  the  parties  and 
the  nature  of  the  transaction. 

Thus  taking  from  a  tradesman's  shop  with  his  cognizance, 
goods  exposed  there  for  sale,  implies  a  consent  to  pay  for 
them  the  notified,  and  in  default  of  notice,  a  reasonable  price, 
even  though  a  Avord  ma}'  not  be  spoken  on  either  sxle.^'  Taking 
possession  of  property  in  accordance  Avith  a  letter  ottering  to 
sell  it  implies  an  acceptance  of  the  otter.'*'  So  also  sending 
goods  in  response  to  an  order,  implies  an  acceptance  of  the 
oft'er  to  buy  contained  in  the  order."''  So  if  a  man  takes  a 
place  in  a  stage -carriage,  there  is  involved  in  the  act,  a  consent 
on  his  part  to  pay  the  hire  for  it,  and,  on  the  part  of  the  carriage 
proprietor  a  consent  to  carry  him  in  a  certain  manner  and  at  a 
certain  price.  On  the  same  principle,  the  ^performance  of  ser- 
vices requested  in  an  otter  by  advertisement  or  otherAvisi% 
implies  a  consent  to  the  acceptance  of  the  offer.  Even  alloAving 
a  person  to  do  a  Avork,  except  in  cases  in  Avhich  gratuitous 
service  may  be  presumed,  implies  a  consent  to  pay  for  the  Avork. 

In  these  cases,  a  consent  to  the  entire  offer  is  implied. 
Generally,  hoAvever,  something  is  Avritten  or  said,  and  the  con- 
tract is  so  far  express,  but  something  more  is  left  to  be  implied. 
This  is  the  case  most  often  in  mercantile   contracts,  as  "  mer- 


■■'0  S.  y,  Act.  IX.  of  1872.  I  ■"  Denf  r.  Steamship    Co.,  49   N.   V. 

31  Stouclcnmii-e,  81  Ala.,  242.  |  390. 

"■■'  Crook  1!.  Cowang,  (14  N.   C,  743  ;     Byiggs  r.  Siwr,  30  N.  A'.,  fiS'J. 


Ss.  74,  75.]  CONSENT  MAY  BK  IMPLIED  IN  NON-OONTRAGT  LAW.  14^ 

chants  and  traders,  with  a  luultiphcity  of  transactions  pressing  on 
them,  and  moving  in  a  narrow  circle,  and  meeting  each  other 
daily,  desire  to  Avrite  little,  and  leave  umvritten  what  the}-  take; 
for  granted  in  every  contract.  "  •'* 

74.  And   as  in   the  laAv  of  contracts,  so  consent  may  be  im- 

plied in  non-contract  laAv.  Sir  Frederick 
Consent  mav  be  implied     poUo^k,  often  referring    to    the  maxim 

in  non-contract  law.  ,       .    '         ,     .    .      .  i  .      ,i       i   »  /• 

volenti  lion  pt  in/una  and  to  the  deience  oi 
leave  and  licence,  observes  that  neither  "  provides  in  terms  for  the 
state  of  things  in  which  there  is  not  specific  Avill  or  assent  to 
suffer  something  which,  if  inflicted  against  the  party's  will, 
Avuuld  be  a  wrong,  but  only  conduct  showing  that,  for  one  rea- 
son or  another,  he  is  content  to  abide  the  chance  of  it.  "  ''  This, 
however,  does  not  indicate  that  consent  must  always  be  in  words, 
and  the  learned  author  immediately  goes  on  to  observe  that  the 
case  of  express  consent  is  comparatively  rare  in  our  books.  As 
a  fact,  in  the  common  intercourse  of  life  between  friends  and 
neighbours,  tacit  consent  is  constantly  given  and  acted  on.  In 
the  law  of  wrongful  trespass,  for  instance,  a  license  to  enter  on 
land  may  be  inferred  from  entries  made  in  course  of  friendly 
visits  extending  over  a  long  period  of  time.^"  So  also 
consent  is  often  presumed  from  absolute  necessity.  Thus  a 
mere  agreement  to  sell  does  not  necessarily  import  a  license 
to  enter  on  the  premises  ;  ^'  but  if  a  man  makes  a  lease  reser\ing 
the  trees,  the  law  will  imply  a  consent  to  his  entering  and 
shewing  them  to  the  purchaser.'^' 

75.  This  is  admitted  by  judges  as  well  as  legislatures  in  the 

.     ,.  .,     criminal    law    also.     Thus   in   McQuirk 

Consent  may  be  implied      ^,_  ,5^,,^    a.    Somerville,      J.,    said  :-"  The 
in  criminal  law.  '     .  ,  '  '  . 

consent  given  by  the  prosecutrix  ma}' 
have  been  imphed  as  well  as  express,  and  the  defendant  would 
be  justified  in  assuming  the  existence  of  such  consent  if  the 
conduct  of  the  prosecutrix  towards  him  at  the  time  of  the 
occurrence  was  of  such  a  nature  as  to  create  in  his  mind  the 
honest  and  reasonable  belief  that  she  had  consented  by 
yielding  her  Avill  freel}'  to  the  commission  of  the  act.  Any 
resistance  on  the  Avoman's  part  falling  short  of  this  measure 
would  be  insufficient  to  overcome  the  implication  of  consent." 
So- also  Art.   628,  of  LiAingston's  Criminal  Code  for  Louisiana, 


"  Humhey  ? .  Dale,  7  E.  &  B.,  366. 

•«  Poll.,  Toi'ts,  144. 

2"  Mavtiii  V.  l-Ioughton,  45  Barb.,  ilBS. 


3  "  84  Ala.,  436. 


Eggleston  v.  Ry.  Co.,  ?5  Barb  ,  162. 

Fagan  t.  Soott,  14  Hun.,  162. 
Harmon  v.  Harmon,  61  Me.,  222. 
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expressly  provides  that  in  case  of  offences  relating  to  property, 
consent  is  presumed  to  have  been  given,  whenever  the  considera- 
tion is  received,  and  the  property  is  let,  or  put  in  the  power  of 
the  person  to  whom  by  the  purport  of  the  contract  it  appears 
to  be  transferred,  although  such  consideration  should  prove 
worthless  or  fraudulent.  It  is  also  presumed  to  have  been  given 
Avhenever  credit  has  been  given  for  the  price,  however  short  the 
time. 

In  the  Indian  Penal  Code  it  is  expressly  provided  in  regard 
to  most  of  the  cases  iu  A\hich  consent  may  form  a  justification 
for  the  commission  of  a  criminal  act,  that  the  consent  may  be 
express  or  implied.^"  The  only  occasion  in  Avhich  the  word 
consent  is  used  without  the  qualification  of  "  express  or  implied  " 
is  the  last  clause  of  S.87,  which  is  evidently  not  to  be  construed 
without  reference  to  its  first  clause.  In  the  definition  of  theft 
also,  it  is  expressly  provided  that  the  consent  mentioned  in  the 
definition  may  be  express  or  implied.  There  is  no  such 
mention,  however,  in  the  definitions  of  criminal  force,  kidnapping 
and  rape  ;  and  it  may  be  argued  that  though  ordinarily  the  word 
consent  includes  implied  as  w^ell  as  express  consent,  yet  the 
mention  of  consent  being  "  express  or  implied  "  in  some  cases, 
must  be  deemed  to  warrant  the  inference  that  in  other  cases 
express  consent  is  required.  The  omission  wherever  made  ap- 
pears to  be  made  inadvertently,  and  it  does  not  appear  that 
implied  consent  will  not  be  deemed  to  be  consent  in  any  section 
of  the  Code. 

76.     The  expression  implied  consent  is,  like  implied  contract, 

sometimes  applied  to  cases  in  which  there 

T™P^6d  consent  dis-     jg  j-^^  consent,  but  the  existence  of  consent 

sSTve'coi>se.T    '"""     ^^  presumed  as  a  fact  or  by  law.     In  the 

former  case,  consent  would  have  been 
given  if  asked,  and  the  presumption  is  made  on  account  of  the 
probabilities  of  human  conduct ;  and  the  absence  of  consent  is 
due  only  to  accidental  causes,  for  instance,  to  the  non-presence 
on  the  spot  of  the  person  whose  consent  is  in  question.  In  the 
latter  case,  there  is  an  utter  incapability  of  valid  consent,  and 
no  asking  would  have  obtained  it ;  and  consent  is  not  so  much 
presumed  to  actually  exist,  as  held  to  apply  on  account  of  the 
beneficial  tendency  of  the  act  in  question.  In  the  former  case, 
consent  may  thus  be  designated  as  presumed,  in  the  latter  as 
constructive. 


87,  88,  and  89. 
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As  to  the  former,  Giulio  Crivellari  speaking  of  theft  in  his  work 
on  Fundamental  conceptions  of  law,  says  :"  Si  discute  se  possa 
valere  anche  11  consenso  presunto,  e  si  sostiene  cJie  incircostanze 
eccezionali  potra  questo  consenso  valere  ad  eseludere  il  dolo 
quando  la  buona  fede  del  contrettatore  proceda  da  una  giusta 
credidita,  specie  ore  sia  ragionata  sopra  rapporti  di  'particolarc 
amicizia,  scompagnata  da  mistero  o  violenza,  e  susseguita  dalla 
restituzione.  V armuenza  tacita  o  presunta  del  proprietario  fa 
cessare  il  furto,  p)erche  si  suppone  che  chi  prende  la  roha  ahbia 
ragione  di  credere  che  il  proprietario  acconsenta.  '"^  Francesco 
Carrara  also  after  observing  broadly  that  tacit  consent  excludes 
malejizio,  lays  doAvn  the  same  qualified  rule  in  regard  to  (he 
presunto.  *^ 

This  sort  of  consent  is  recognized  expressly  in  the  Indian 
Penal  Code  in  the  illusfration  (ra),  attached  to  S.  378  of  the 
Indian  Penal  Code,  which  provides  that  A,  being  on  friendl)- 
terms  with  Z,  goes  into  Z's  library  in  Z's  absence  and  takes 
away  a  book  without  Z's  express  consent^  for  the  purpose  merely 
of  reading  it,  and  with  the  intention  of  returning  it.  Here,  it  is 
probable  that  A  may  have  conceived  that  he  had  Z's  implied 
consent  to  use  Z's  book.  If  this  Avas  A's  impression,  A  has 
not  committed  theft.  There  would,  of  course,  be  no  occasion 
for  any  such  presumption  of  consent,  if  Z  were  present 
and  could  be  referred  to  at  once,  and  the  book  Avere  taken 
away  without  his  knowledge,  and  without  reference  to  him. 

In  cases  where  law  contemplates  consent,  as  apart  from 
belief  of  consent,  as  is  usually  the  case  in  the  law  of  larceny 
in  England,  the  legal  operation  of  consent  will  not  be  allowed 
to  any  legal  presumption  of  consent  Avhich  may  be  warranted 
by  the  circumstances.  This  was  evidently  the  basis  of  the 
decision  in  Com  v.  Butterick,*^  on  the  authority  of  AAdiich 
Mr.  Rapalje,  in  his  work  on  Larceny,  says  :  "  "  While  the 
express  consent  of  the  OAvner  of  the  property  to  the  use  of  it 
made  by  defendant  would  be  a  good  defence,  yet  upon 
trial  of  one  charged  with  embezzlement  of  property  deposited 
Avith  him  for  another  purpose,  by  pledging  it  as  security 
for  his  OAvn  debt,  it  is  immaterial   that   the  relations  between 

(«)  People  discuss  if  u.  presumed  consent  can  also  hold  good,  and  maintain  that  in 
exceptional  circumstances  this  consent  can  bo  good  enough  to  exclude  dolus,  when  the 
good  faith  of  the  pewon  removing  (the  thing)  proceeds  from  a  jnst  credulity,  specially 
where  it  may  be  inferred  from  the  relation  of  particular  friendship,  free  of  (all)  mystery 
or  violence,  and  followed  by  restitution.  The  tacit  or  presumed  assent  of  the  proprietor 
prevents  there  being  theft,  because  it  is  supposed  that  he  who  takes  the  thing  has 
reason  to  believe  that  the  proprietor  would  consent. 

•"  Criv.  Concet.  Pond.,  Art.  1671.  i  is  l03  Mass.,  1. 

*»  Carr.  Prog.,  Art.  2034.  |  ^>P.  533. 
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the  owner  and  tlie  defendant  were  such  that  the  latter 
had  a  right  to  presume  that  the  owner  would  ratify  such 
a  use  of  his  property,  or  that  he  would  have  consented 
to  such  a  use  of  it  if  he  had  been  asked  at  the  time,  or  that  at 
the  time  he  deposited  it  with  defendant  he  had  no  objection  to 
such  a  use  of  it  by  him  ;  and  questions  asked  of  the  owner  as 
a  witness,  to  prove  these  facts,  were  properly  excluded." 

In  case  of  constructive  consent,  there  is  no  act  Avarranting  an 
inference  as  to  the  existence  of  consent,  and  in  fact,  ex  hypo- 
thesis there  can  be  no  consent  ;  and  a  presumption  of  consent  by 
law  means  only  that  notwithstanding  the  absence  of  consent  to 
the  act,  the  law  treats  the  case,  as  if  there  were  consent  to  it. 
Surgical  operations  in  cases  of  sudden  collapse  or  unconsciousness 
on  account  of  violent  hurt,  are  sometimes  excused  on  the  ground 
of  such  consent.  In  some  systems  of  law,  such  consent  is  not 
recognized  at  all  ;  but  wherever  recognized,  it  must  be  carefully 
distinguished  from  real  consent,  from  Avhich  it  differs  as  a  quasi- 
contract  differs  frOm  a  real  contract,  and  designated  quasi-con- 
sent  or   constructive   consent/' 

77.     Submission  as  explained  in    Sec.   II.  is  not  consent.     It 

,.  _  .  may,  however,   be   evidence    of    consent, 

Consent  .mphed  from     ^^^   ,    whether  it  will  be   Sufficient   evi- 

non-resistance.  -,        ^    c  ■  ^  •  •^■,    t  i  , 

dence  ot  it  m  any  case,  ■\viil  depend  on   the 

circumstances  of  that  case.  Speaking  of  rape,  Coleridge,  J., 
observed  in  Big.  v.  Day^^'''  that  "  it  would  be  too  much  to  sa\-, 
that  an  adult  submitting  quietly  to  an  outrage  of  this  description, 
Avas  not  consenting  ;  on  the  other  hand,  the  mere  submission  of  a 
child,  AA^hen  in  the  poAvcr  of  a  strong  man,  and  most  probably  acted 
upon  by  fear,  can,  by  no  means,  be  taken  to  be  such  a  consent  as 
will  justify  the  prisoner  in  [)oint  of  law."  So  strong  is  th'^ 
effect  of  non-resistance,  that  it  has  CA^en  been  held,  that  though  a 
Avoman  object  in  Avords  to  a  man's  intercourse  Avith  her,  yet 
if  she  makes  no  outcry  and  no  resistance,  she  must  be  held  b\ 
her  conduct  to  consent  to  the  intercourse.*^  This  presumption 
will  have  no  place,  hoAvever,  in  case  of  a  child,  as  absence  of 
oiitcry  can,  in  any  case,  be  only  an  indication  of  consent,  and 
cannot  constitute  consent  itself.'"'  In  Conner s  \ .  Stati^^  Lyon, 
J.,  said,  that  "  voluntarj'  submission  of  the  Avoman,  while  she  ha^ 
power  to  resist,  no  matter  hoAv  reluctantly  yielded,  removes  from 
the  act  an  essential  element  of  the  crime  of  rape If  the 


*■'  Innes  Torts,  S.  10. 
4"  9,C.  &P.,722. 

*'  Keynolds  r.  Teople,  41  How.   Prao., 
179;  Brown  v.  Com.,  82  Va.,  653. 


♦«  People  ?■.  Knight,  43  Pac,  B.  (Cal\ 

6; 
"  47  Wis.,  523. 
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carnal  knowledge  was  with  the  voluntary  consent  of  the  woman, 
no  matter  how  tardily  given,  or  how  much  force  had  been 
theretofore  employed,  it  is  no  rape." 

It  was  in  some  cases  even  held  that  resistance  to  sexual 
intercourse  by  a  woman  must  have  been  as  hard  as  she  could 
make,  and  continued  up  to  the  last  moment,  as  weakness  or 
cessation  of  resistance  would  imply  consent.  The  presumption 
of  consent  from  the  absence  of  this  utmost  resistance  was 
sometimes  considered  even  as  one  actually  of  law,  it  having 
been  said,  that  the  '  prosecution  was  bound  to  resist  to  the 
utmost,''"  that  the  resistance  must  be  to  the  extent  of  the 
woman's  ability.  ^  Thus,  in  State  v.  Bun/dorf,^  it  was  said, 
"  Any  consent  of  the  woman,  however  reluctant,  is  fatal  to  a 
conviction.  The  passive  policy  will  not  do.  There  must  be 
no  consent.  There  must  be  the  utmost  reluctance  and  resist- 
ance." In  People  v.  Abbot,^  Cowen,  J.,  observed,  that,  "  any 
fact,  tending  to  the  inference,  that  there  was  not  the  utmost 
reluctance,  and  the  utmost  resistance,  would  always  be  received 
to  negative  the  offence  of  rape  on  the  ground  of  consent  to  the 
intercourse." 

In  People  v.  Dohring,^  a  verdict  for  rape  was  set  aside, 
because  the  Judge,  at  the  trial,  refused  to  direct  the  jury 
that  to  convict  they  must  be  satisfied  that  the  woman  resisted 
the  defendant  to  the  extent  of  her  ability  on  the  occasion ; 
as  the  Court  was  of  opinion  that  by  the  law  of  the  State, 
there  could  be  a  rape  "  only  where  the  act  is  against  her  will,  that 
if  she  is  conscious  of  what  is  attempted,  and  has  the  possession  of 
natural,  mental,  and  physical  powers  in  usual  degi-ee,  is  not 
overawed  by  the  number  of  assailants,  nor  terrified  by  threats  of 
death,  or  the  like,  nor  in  such  place  and  position  as  that  resist- 
ance is  useless,  she  must  resist  until  exhausted  or  overpowered, 
for  a  jury  to  find  that  it  is  against  her  Avill."  Folger,  J., 
in  delivering  the  opinion  of  the  Court,  said  :  "  Certainly,  if  a 
female,  apprehending  the  purpose  of  a  man  to  be  that  of  having 
carnal  knowledge  of  her  person,  and  remaining  conscious, 
does  not  use  all  her  own  powers  of  resistance  and  defence, 
and  all  her  powers  of  calling  others  to  her  aid,  and  does  yield 
before  being  overcome  by  greater  force  or  by  fear,  or  being 
surrounded  by  hostile  numbers,  a  jury  may  infer  that  at 
some  time  in  the  course  of  the  act,  it  was  not  against  her  will.  .  . 
Whatever  the  circumstances  may  be,  there  must  be  the  greatest 

">»  People  V.   Morrison,    1    Parker  Or!  j  2~53  Mo.,  65.  ' 

E.,  625.  I  5  19  Wend.,  (N.  Y.  192. 

1  Anderson  v.  State,  104  Ind.,  467.  j  "  59  N.  Y.,  3V4. 
Mathews  v.  State,  19  Neb.,  330. 

20 


154  CONSENT  IMPLIED  FROM  NON-RESrSTANCH.  [S.  77 

effort  of  which  she  is  capable  therein,  to  foil  the  pursuer  and 
preserve  the  sanctity  of  her  person.  .  .  Can  the  mind  conceive  of 
a  woman,  in  the  possession  of  her  faculties  and  powers,  revoltingly 
unwilling  that  this  deed  should  be  done  upon  her,  who  would 
not  resist  so  hard  and  so  long  as  she  was  able  ?  And  if  a 
woman,  aware  that  it  will  be  done  unless  she  does  resist,  does 
not  resist  to  the  extent   of  her  ability   on  the   occasion,  must  it 

/■hot  be  that  she  is  not  entirely  reluctant  ?  If  consent,  though 
not  express,  enters  into  her  conduct,  there  is  no  rape.  The 
yielding  to  overpowering  force  is  submission,  but  not  consent  ; 
if  the  force  be  short  of  that,  there  may  be  consent,  or  the  act  may 

^joQt  be  against  her  Avill."  The  decision  in  this  case  proceeded  to 
some  extent  on  the  ground  that  in  New  York  State,  the  statutes 
made  a  distinction  between  a  rape  on  a  woman,  and  the  act  of 
carnal  intercourse  without  her  consent  with  a  woman  made 
insensible  by  the  administration  of  that  which  produces  stupor, 
which  latter  offence  is  not  rape. 

This  decision,  and  the  view  on  which  it  is  based,  has  not 
been  followed,  however,  and  the  contrary  had  been  often  held 
even  before.  Thus  in  People  v.  Connor,^  the  same  Court  said  : 
"  It  is  thus  seen  that  the  extent  of  the  resistance  required  of  an 
assaulted  female  is  governed  by  the  circumstances  of  the  case, 
and  the  grounds  which  she  has  for  apprehending  the  infliction 
(if  great  bodily  harm.  When  an  assault  is  committed  by  .the 
sudden  and  unexpected  exercise  of  overpowering  force  upon  a 
timid  and  unexperienced  girl,  under  circumstances  indicating 
the  power  and  will  of  the  aggressor  to  effect  his  object,  and  an 
intention  to  use  any  means  necessary  to  accomplish  it,  it 
would  seem  to  present  a  case  for  a  jury  to  say  whether  the  fear 
naturally  inspired  by  such  circumstances  had  not  taken  away 
or  impaired  the  ability  of  the  assaulted  party  to  make  effectual 
resistance  to  the  assault.  It  is  quite  impossible  to  lay  down 
any  general  rule  which  shall  define  the  exact  line  of  conduct 
which  should  be  pursued  by  an  assaulted  female,  under  all 
circumstances,  as  the  power  and  strength  of  the  aggressor,  and 
the  physical  and  mental  ability  of  the  female  to  interpose 
resistance  to  the  unlawful  assault,  and  the  situation  of  the  j)arties, 
must  vary  in  each  case.  What  should  be  the  proper  measure 
of  resistance  in  one  case,  would  be  inapplicable  to  another  situa- 
tion accompanied  by  differing  circumstances.  " 


»  «fl  N.  y..  2^1. 
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It  is  quite  an  established  doctrine  noAv  that  utmost  resist- 
ance by  the  woman  is  not  necessary  to  constitute  rape  ;  and 
Avhere  resistance  would  only  endanger  life,  or  necessaril}- 
resvilt  in  serious  bodily  harm,  and  not  in  aii\-  sense  protect  the 
woman's  honor,  and  Avhere  the  parties  are  so  situated  with 
reference  to  others,  that  outcry,  hoAvever,  much  jjersisted  in, 
can  do  no  good,  because  it  cannot  be  heard,  the  utmost 
possible  resistance  and  outcry  are  not  absolntel}'  necessary 
ingredients  of  the  crime,  for  the  reason  that  the  law  does  not 
require  any  one  to  do  a  vain  thing,  or  that  from  which  only 
harm  can  result. 

Thus  in  State  v.  Shields  "  the  defendant  requested  the  court 
to  charge  the  jury,  that  to  constitute  the  crime  of  rape  it  was 
necessary  that  the  prosecutrix  should  have  manifested  the 
utmost  reluctance,  and  should  have  made  the  utmost  resist- 
ance. The  Supreme  Court  of  Connecticut  held,  however,  tliat 
the  request  was  properly  refused.  After  observing  that  the 
request  in  substance  was  that  inasmuch  as  non-consent  was 
to  be  proved  by  the  resistance  m-ule,  if  the  resistance  fell 
short  of  the  extremest  limit  that  could  have  been  made, 
the  deficiency  necessarily  showed  consent,  and  should  have 
been  so  charged  as  a  matter,  of  law,  the  Court  said  :  "  The 
fallacy  lies  in  the  assumption  that  the  deficiency  in  such  cases 
necessarily  shews  consent.  If  the  failure  to  make  extreme 
resistance  was  intentional,  in  order  that  the  assailant  might 
accomplish  his  purpose,  it  would  shew  consent,  but  without 
such  intent  it  shews  nothing  important  whatsoever"''^ 

(B)  The  Supreme  Comt  further  said: — "While  it  may  be  expeoted  in  euoh  oases  from  the 
nature  of  tlie  crime  that  the  utmost  reluctance  would  be  manifested  and  the  utmost 
resistance  made  which  the  cironmstauces  of  a  particular  case  would  allow,  still,  to  hold 
as  a  matter  of  law  that  such  manifestation  and  resistance  are  essential  to  the  existence 
of  the  crime,  so  that  the  crime  could  not  be  committed  if  they  were  wanting,  would  be 
going  farther  than  any  well-considered  case  in  criminal  law  has  hitherto  gone.  Such 
manifestation  and  resistance  may  have  been  prevented  by  terror  caused  by  threats  of 
instant  death,  or  by  the  exhibition  of  brutal  force  which  rendered  resistance  utterly 
useless,  and  other  causes  which  may  have  prevented  such  extreme  opposition  and 
resistance  as  the  request  makes  essential.  The  importance  of  resistance  is  simply  to  show 
two  elements  in  the  crime,  carnal  knowledge  by  force  by  one  of  the  parties,  and 
non-consent  thereto  by  the  other.  These  are  essential  elements,  and  the  jury  must  be  fully 
satisfied  of  their  existence  in  every  case  by  the  resistance  of  the  complainant,  if  she  had 
the  use  of  her  faculties  and  physical  powers  at  the  time,  and  was  not  prevented  by 
terror  or  the  exhibition  of  brutal  force.  So  far  resistance  by  the  complainant  is  import- 
ant and  necessary,  but  to  make  the  crime  hinge  on  the  uttermost  exertion  the  woman  was 
physically  capable  of  making,  would  bo  a  reproach  to  the  law  as  well  as  to  common 
sense.  Snoh  a  test  it  would  be  exceedingly  difficult, if  not  impossible,  to  apply  in  a 
given  case.  A  complainant  may  have  exerted  herself  to  the  uttermost  limit  of  her 
strength,  and  may  have  continued  to  do  so  until  the  crime  was  consummated,  still 
a  jury,  Bitting  coolly  in  deliberation  upon  the  transaction,  could  not  possibly  determine 
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Similarl}',  the  Supreme  Court  of  Massachusetts  in   Gom.  v. 
il!fci)o«aM,' approved  of  an  instruction  to  a  jury,  "that  there  was 
no  rule  of  law  recjuiring  a  jury  to  be  satisfied  that  the  woman, 
according  to  their  measure  of  her  strength,  used  all  the  physical 
force  in  opposition,   of  which  she  was  capable."     In  Bailey  \. 
Com..,'*  Lacy,  J.,  in  delivering  the  opinion  of  the  Supreme  Court 
of  Virginia   said  :     "  In  the  ordinary    case,  when  the  woman  is 
awake,-  of  mature  years,  of  sound  mind,  and  not  in  fear,  a  failure 
to  oppose  the  carnal  act  is  consent.   .  .  On  the  other  hand,  it  has 
been  held  that,  in   this  age,  to  compel  a  frail   woman  or  girl  of 
fourteen  to  abandon  her  reason,  and  measure  all  her  strength  with 
a  robust  man,  knowing  the   eftect   vdW  be  to  make  her  present 
deplorable  condition  the  more  wretched,  yet  not  to  preserve  her 
virtue,  on  pain  of  being  otherwise  deemed  a  prostitute,  instead  of 
the  victim  of  an  outrage,  is  asking  too  much  of  virtue  and  giving 
too  much   to  vice.     She  must  resist,  and  her  resistance  must  not 
be  a   mere  pretence  :     If  the  girl    is  very  young,  and   of  a  mind 
not  enlightened  on  the  question,  this  consideration  will  lead  the 
court   to  demand   less  clear  opposition   than  in  the   case  of  an 
older  and  more  intelligent  female,  or  even  lead  to   a    conviction 
where  there  was  no  apparent  opposition.     In  a  case  when  in  the 
dead  hour   of  darkness  and  of  night,  in  a  house  where  there   is 
no  help,   save  from  three  sleeping  children,  the  oldest  eight    or 
ten  years    old,  with  the   knowledge  that   her  mother  and   older 
sister  are  beyond  call  and  be}ond  reach,  a  girl  fourteen  years  of 
age    sees  her  stepfather  preparing  himself  to  come  to  bed  to  her, 
asserting    his    unlawful  desires     toward    hei',  and  she  finds 
courage    to   foi-bid    him  to   enter   her    bed,   she    has   perhaps 
expressed  her  refusal  to  consent  ro  the  unlawful  cohabitation  to 
a  great  an  extent  as  the  law  will  require,  before    holding  the 
unnatural  ravisher  to  the  law's  penalties." 

'I'he  present  doctrine  in  fact  ajipearstobe  that  if  the  woman's 
will  is  subdued  to  submission  by  duress  or  menace,  the  inter- 
course must  be  deemed  to  be  against  her  will,"  and  that  where 
the  woman  is  paralyzed  from  fear  and  terrified  into  submission 
this   submission  and  failure  to  make  resistance  or  outcry  will 


whether  or  not  the  limit  of  her  strength  had  been  reaohed.  They  could  never 
ascertain  to  any  great  degree  of  certainty  what  effect  the  excitement  and  terror  may 
have  neon  her  physical  system.  Such  excitement  takes  away  the  strength  of  one, 
and  multiplies  the  strength  of  another.'' 


7  I'oMass.   405.  I      ''  Pollard  f.  State,  2  Iowa.,  567. 
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not  constitute  consent,  and  the  intercourse  shall  be  raj^e  not- 
withstanding.'" Thas  in  Beg.  v.  llallet^^^  Coleridge,  J.,  in 
summiugup  to  the  jury  said :  "  That  the  offence  of  rape  would 
not  have  been  committed,  if  there  was  non-resistance  on  her 
part,  but  that  non-resistance  })roceeded  inereh'  from  being 
overpowered  b\'  actual  force,  or  from  her  not  being  able  from 
want  of  strength  to  resist  any  longer,  or  that  from  the  number 
of  the  prisoners  she  considered  resistance  dangerous  and 
absolutely  useless." 

In  Huber  v.  State,^'^  the  Supreme  Court  of  Indiana  indeed 
observed,  that  "  Kesistance  or  opposition  by  mere  words 
is  not  enough.  The  resistance  must  be  by  acts,  and 
reasonably  proportionate  to  the  strength  and  opportunities 
of  the  woman."  But  McCabe,  J.,  in  delivering  the 
opinion  of  that  Court  in  Uanshottom  v.  StaU^^  after  quoting 
that  observation,  said :  "  When,  however,  fear  or  violence 
overcomes  resistance,  a  different  rule  applies.  'Ihere  Avas 
evidence  from  which  the  jury  were  justified  in  believing 
that  resistance  was  prevented  by  fear  produced  by  appellant's 
threats,  taking  into  consideration,  as  they  had  a  right  to 
do,  the  circumstances  of  getting  her  to  the  lonely,  strange 
house,  late  in  the  darkness  of  the  night,  all  unexpected 
to  her,  whereat  she  was  the  only  female,  surrounded  by  a  trio 
of  strange  young  mi-'u  ;  and  that  she  had  been  brought  there 
under  base,  false  pretences,  practised  on  her  mother  and  herself 
by  one  of  the  trio,  with  circumstances  pointing  suspiciously  at 
the  other  two  as  at  least  cognizant  of  the  fraud,  if  not  accom- 
plices; she  being  but  a  mere  child,  inexperienced,  and  ignorant  of 
the  true  relation  of  the  sexes,  barely  over  the  age  fixed  by  law 
at  which  consent  implied  from  non-resistance  takes  out  of  the  act 
the  deep,  dark,  felonious  hue.  These  circumstances,  together 
with  her  size,  appearance,  and  her  intelligence,  Avere  all  proper 
matters  to  be  considered  in  determining  whether  resistance  on 
her  part  was  rendered  less  effective  or  wholly  averted  by  fear. 
The  evidence  Avas  of  such  a  character  as  to  justify  the  jury  in 
finding  that  it  was.  The  case  of  Eherhart  v.  State, ^*  and  numer- 
ous authorities  there  cited,  are  A-ery  much  in  point  liere,  and 
support  the  conclusion  here  reached." 

Dr.  Bishop  broadly  observes  that  "violence  inflicted  by  the  man 
on    the  woman,  producing  unconsciousness,  or  overcoming  her 


10  People^i.  Clemone,  37  Hun.,  581. 
Pleasant  v.  State,  13  Ark.,  3(iO. 
Sharp  r.  State,  15  Tex.  App.,  171 
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mind  by  fright,  will  render  his  carnal  act  rape,  though  she 
makes  no  resistance."^'  In  Greenleafs  work  on  Evidence, 
it  is  laid  down  tliat  "the  better  rule  is  that  it  is  not 
necessary  that  the  Avoman  should  use  all  the  physical  force 
she  has  in  resistance,  but  the  resistance  must  be  real,  and 
must  have  been  overcome  by  the  force  of  the  defendant."  ^'' 
If  her  refusal  to  consent  was  honest  and  she  was  indeed 
earnest  therein,  she  might  resort  to  remonstrance,  to  jiro- 
mises,  or  to  a  variety  of  other  means,  rather  than  to  an  expendi- 
ture of  physical  strength  which  she  knew  would  be  useless." 
But  to  rebut  the  presumption  of  consent,  the  resistance  must 
not  be  a  mere  pretence,  but  in  good  faith.''  Where  the  resistance 
by  the  woman  is  of  so  equixocal  a  character  as  to  suggest  actual 
consent,  or  a  not  very  decided  opposition,  a  conviction  for  rape 
cannot  be  sustained."  In  Ci(rh/  v.  Territory,^'*  it  has  recently 
been  held  that  sexual  intercourse  with  a  woinan  of  discretion, 
to  constitute  rape,  mnst  be  accomplished  after  resort  by  her  to 
every  reas(iaable  means  at  hand  to  jM-event  the  act ;  and  if  she 
remains  neutral  or  passive,  the  offence  is  not  committed. 

The  French  law  also  is  the  same.  There  also  it  is  necessary 
that  the  violence  should  have  been  entire  and  complete,  that 
no  hesita,tion  of  the  victim  should  have  come  to  its  aid,  and 
that  she  should  have  ceded  only  to  force. ^'  On  account  of  the 
difficulty  of  establishing  this  violence,  there  also  the  jurists 
established  certain  presumptions,  whence  they  inferred  its 
existence.  It  was  thus  considered  necessary  for  rape :  (1) 
qu'une  resistance  constante  et  toujours  egale  eut  eie  opposee  par 
la  personiie  pre'tendiie  violes ;  car  il  suffit  que  cette  resistance 
ait  flechi  qnelques  instants  four  f aire  presumer  le  consentemenf  ; 
(2)  qu'une  inegalite  cvidente  existdt  entre  ses  forces  et  celles  de 
l^assaillant ;  car  on  ne  pent  supposer  la  violence  lorsqu'elle  avait 
les  mojjens  de  resisier  et  quelle  ne  les  a  pas  employes;  (3) 
qu'elle  etit  pousse  des  cris  et  appele  des  secours  ;  (4)  en/i7i,  que 
quelques  traces  empreintes  sur  la  personne  temoignassent  de  la 
forc2  brutale  d  laquelle  ells  avait  du   ceder.(py^     Even-  amono- 

(p)  1.  That  a  resistance  continuous  and  always  equal  should  have  been  opposed  by 
tlie  person  alleged  to  have  been  ravished,  for  it  is  sufficient  to  warrant  a  presumption  of 
consent  that  the  resistance  should  have  wavered  for  a  few  minutes;  (2)  that  thei-e  should 
be  an  evident  inequality  betweeu  her  forces  and  those  of  the  assailant,  for  one  cannot 
suppose  that  there  is  violence  whea  she  ha<l  means  of  resistance  and  did  not  employ 
them  ;  (3)  that  she  should  have  uttered  cries  and  called  for  help  ;  ti)  finally,  that  there 
should  be  traces  left  on  the  person  witnessing  brutal  force  to  which  she  has  had  to  oede. 

!•  2  Bis.  Or.  Xj.,  651.  1  i"  People  r.  Brown,  47  Ca].,  450. 

10  1X1,226.  1  •»  42Pac.  E.,  953. 

"  Austiue  1).  People,  110  IIU,  248.  I  »»  IT  Adolph.  &  Helie,  3IS. 

13  Beg.  V.  Reedlaad,  4  Fost.  and  F.,  967.  |  "  Boeriua,  Deois.,  247. 


S.  7B.]   OBLIGATION  TO  SUPPEK  AN  ACT  NOT  CONSENT  TO  IT.    J  59 

Romans,  Damhouderius  said  :  Vim  in  raptu  turn  fieri  intelli- 
yitur  quando  mulier  magnd  damore  impioravit  alicujus  opem  et 
nuxilium.  There  also  modern  legislation,  a  cesse  de  definir  les 
pr-euves,  et  de  Her  les  juges  par  des  prhomptions  Ugalen,  (qY'' 
but  these  rules  are  still  considered  to  be  a  valuable  guide^  to 
magistrates  in  the  administration  of  Criminal  Justice,  d'utiles 
precautions  recueilUes  par  rexperience  pour  conduire  a  la  de- 
eouverte  de  la  veritL(r). 

78.     It  is  often  that  a  person  with  his  full  consent  enters  into 
a  certain  relation  withanotlier,  which  gives 

Obligation  to  have  an  to  both  a  new  status,  involving  several 
act  done  does  not  involve  eights  and  duties  in  rrspect  of  numerous 
ihatTcV'"  *^'  "^"'"^         acts  during  the  continuance  of  that  relation, 

and  sometimes  even  after  the  relation  has 
come  to  an  end.  The  consent  to  the  entering  into  that  relation 
does  not  invoh'e  a  consent  to  the  doing  of  all  the  acts  which 
have  to  be  done,  and  he  has  to  put  up  with,  in  the  discharge  of  his 
obligations  resulting  from  that  relation.  The  contrary  has  some- 
times been  maintained.  Thus  Pollock,  0.  B.,  in  Morgan  v.  Bavey, " 
observed  that  "  the  cases  have  established  that  where  a  relation 
exists  between  two  parties,  which  involves  the  performance  of 
certain  duties  by  one  of  them,  and  the  payment  of  reward  to 
Mm  by  the  other,  the  law  will  imply,  or  the  jury  may  infer,  a 
promise  by  each  party  to  do  what  is  to  be  done  by  him."  The 
correct  view  appears  to  be  that  the  implication  or  inference 
in  such  cases  is  of  an  obligation  of  doing  what  is  to  be  done,  but 
not  of  a  promise  of  which  the  consent  is  an  essential  constituent. 

The  question  has  arisen  often  in  regard  to  the  duties  in- 
volved in  and  resulting  from  the  marital  relation.  Thus  in 
Beg-  V.  Clarence,^''  it  was  contended  that  the  wife  must  be 
deemed  to  have  consented  to  the  marital  intercourse  with  the 
husband,  as  it  was  imposed  upon  the  wife  by  the  marriage  con- 
tract. Pollock,  B.,  in  speaking  of  the  case  of  a  man  having  con- 
nection with  his  wife  as  distinguished  from  that  with  another 
woman,  said  :— "  It  is  done  in  pursuance  of  the  marital  contract 
and  of  the  status  which  was  created  by  marriage,  and  the  wife 
as  to  the  connection  itself  is  in  a  different  position  from  any 
other  woman,  for  she  has  no  right  or  power  to  refuse  her   con- 

{(j)  Has  ceased  to  define  the  proofs,  and  to  tie  the  Judges  to  legal  presumptions. 
(r)  Useful  preoautions  collected  by  experience  for  help  in  the  discovery  of  truth. 
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sent.  A  sis  said  by  Lord  Hale  in  his  Pleas  of  the  Crown  :^' '  By 
their  mutual  matrimonial  consent  and  contract  the  wife 
hath  given  up  herself  in  this  kind  unto  her  husband,  which  she 
cannot  retract.'  "  The  contention  was,  however,  not  accepted. 
Field,  J.,  said :  "  There  may  be  many  cases  in  which  a 
wife  may  lawfully  refuse  intercourse,  and  in  which,  if  the 
husband  imposed  it  by  violence,  he  might  be  held  guilty  of 
a  crime.  Suppose  a  wife  for  reasons  of  health  refused  to 
consent  to  intercourse,  and  the  husband  induced  a  third  person 
to  assist  him  while  he  forcibly  23erpetrated  the  act,  would  any 
one  say  that  the  matrimonial  consent  would  render  this  no 
crime  ?  And  there  is  the  great  authority  of  Lord  Stowell  for 
saying  that  the  husband  has  no  right  to  the  person  of  his  wife 
if  her  health  is  endangered."  The  question  was  fully  dis- 
cussed ,  however,  by  Hawkins,  J.,  who  said  :  "  Hy  the 
marriage  contract  a  wife  no  doubt  confers  upon  her  husband 
an  irrevocable  privilege  to  have  sexual  intercourse  Avith  her 
during  such  time  as  the  ordinary  relations  created  by  such 
contract  subsist  between  them.  But  this  marital  privilege 
does  not  justify  a  husband  in  endangering  his  wife's  health  and 
causing  her  grievous  bodily  harm,  by  exercising  his  marital 
privilege  when  he  is  suffering  from  venereal  disorder  of  such 
a  character  that  the  natm\al  consequence  of  such  communion  mil 

be   to  communicate  the  disease  to  her In  my  judgment 

wilfully  to  place  his  diseased  person  in  contact  with  hers 
without  her  express  consent  amounts  to  an  assault.  It  has  been 
argued  that  to  hold  this  would  be  to  hold  that  a  man  who  suffering 
from  gonorrhoea  has  communion  with  his  mfe  might  be  gtiilty 
of  the  crime  of  rape.  I  do  not  think  this  would  be  so.  Rape 
consists  in  a  man  having  sexual  intercourse  A\ith  a  woman 
without  her  consent,  and  the  marital  privilege  being  equivalent 
to  consent  given  once  for  all  at  the  time  of  marriage,  it  follows 
that  the  mere  act  of  sexual  communion  is  lawful  ;  but  there 
is  a  wide  difference  between  a  simple  act  of  communion  which 
is  lawful,  and  an  act  of  communion  combined  with  infectious 
contagion  endangering  health  and  causing  harm,  which  is 
unlawful.  It  may  be  said  that  assuming  a  man  to  be  diseased, 
still  as  he  cannot  have  communion  with  his  wife  without  contact, 
the  communication  of  the  disease  is  the  result  of  a  lawful  act, 
and,  therefore,  cannot  be  criminal.  My  reply  to  this  argu- 
ment is  that  if  a  person  having  a  privilege  of  which  lie  may 
avail  himself  or  not  at  his  will  and  pleasure,  cannot  exercise  it 
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without  at  the  same  time  doing  somethiug  not  included  in 
this  privilege  and  which  is  unlawful  and  dangerous  to  another, 
he  must  either  forego  his  privilege  or  take  the  consequences  ol' 
l>is  unlawful  conduct.  .  .  .  The  sexual  communion  between 
thent  is  by  virtue  of  the  irrevocable  privilege  conferred  once  for  all 
on  the  husband  at  the  time  of  the  marriage,  and  not  at  all  by 
virtue  of  a  consent  given  upon  each  act  of  communion,  as  is 
the  case  between  unmarried  persons.  My  judgment  is  based 
OM  the  fact  that  the  wrongful  act  charged  against  the  prisoner 
was  not  involved  in  or  sanctioned  by  his  marital  privilege  and 
for  which  no  consent  was  ever  given  atall.  .  .  .  The  wife  submits 
to  her  husband's  embraces  because  at  the  time  of  marriage  she 
gave  him  an  irrevocable  right  to  her  person.  The  intercourse 
which  takes  place  between  husband  and  wife  after  marriage  is 
not  by  virtue  of  any  special  consent  on  her  part,  but  is  mere  sub- 
mission to  an  obligation  imposed  upon  her  by  law.  Consent  is 
immaterial.  In  the  case  of  unmarried  persons,  however,  con- 
sent is  necessary  previous  to  every  act  of  communion,  and  if  a 
common  prostitute  were  to  charge  with  a  criminal  offence  a 
man  who  in  having  connection  with  her  had  infected  her  with 
disease,  few  juries  would  under  ordinary  circumstances  hesitate 
to  find  that  each  party  entered  into  the  immoral  communion 
tacitly  consenting  to  take  all  risks." 

79.     A  person's  consent  to  an  act  is  generally  deemed  to  be 
a    consent    to    the    accruing    of    all    its 
Consent    to    an    act     natural    and    ordiuarv    consequences  as 
implies    consent    to    its  ^^^^g     i,eg„    ^jtl^i^    ]jjg    knowledge 

natural  and  contemplated  ,-  ,  ,    ,.  i      c     ,    ,t  n        ■       r- 

consequences.  and  contempbition.    In  tact,  "  tor  Simpli- 

city's suke  we  commonly  reckon  the 
immediate  and  usual  consequences  of  an  act,  when  to  all 
appearance  they  are  intended  and  follow  as  intended,  as  part 
of  the  act  itself.  In  the  act  of  shooting,  for  example,  the  man's 
own  act  stops,  if  we  are  to  speak  with  strict  precision,  at  pul- 
ling the  trigger,  but  the  discharge  of  the  gun  in  the  direction 
given  to  the  barrel  by  the  man's  aim  is  counted  as  part  of  the 
act."^"  The  consent  to  an  act  must  necessarily  extend  to  all  such 
consequences  of  the  act.  Even  Kessler,  referring  to  his  general 
illustration  of  A.  permitting  another  to  shoot  at  something 
of  his  with  a  bet  as  to  the  non-success  of  the  shot,  admits  that 
A  iv'drde  die  Zerstorung der  Sache  nur  dann  gewollt  haben,  wenn 
er  sie  als  dne  sichere  Folgedes  Schusses  vorausgesehen  hdtte.^''  <*> 

(i)  A  would  only  then  have  willed  the  desfcraotion  of  the  thing,  if  he  could  have   fore- 
seen that  as  the  certain  oonsequenoe  of  the   shot. 

>»  Poll.  Jur.,  147.  "~~1  "  Kess,  Einw.,  25, 
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Consent  cannot  extend  however  to  the  other  consequences 
of  the  act.  In  regard  to  them,  Kessler  adds;  So  kann  man 
hochstens  noch  von  einem  Zulassen  des  Erfolges  reden.  Das 
"  Wollen  Miissen"  aller  moglichen  Folgen,  ivenn  man  die  Ursache 
ivoUe,  ivekhes  EMenhscli  als  gleichwerthig  mit^  dem  Wollen 
behauplef,  ist,  wie  Eahchner  zutreffendbemerkt,eine  Vergewalti- 
gung  des  BegriffsS"  Kessler  goes  on  to  observe  that  it  is  even 
possible  that  A  to  prevent  B's  success  in  the  bet  may  do 
something  to  prevent  the  shot,  which  he  has  consented  to, 
really  taking  effect.  Auch  dann  wilrde  nach  wie  vor  eine  wegen 
Einwilligimg  des  Verletzten  straflose  Sachbeschddigung  vorliegen. 
Es  wilrde  aher  gigen  den  Sinn  der  Spraohe  sein,  in  diesem  Falle 
zu  behaupten,  Ahabe  die  Zerstorung  der  Sache,  die  zu  hindern 
er  thatlich  bemilht  gewesen  ist,  gewo'llt,  oder  auch  nur  in  dieselbe 
eingewilligt.''"^^^  Even  the  necessary  consequences  of  an  act 
are,  however,  really  separate  from  that  act,  and  therefore  the 
consent  to  the  consequences  is  really  only  a  result  of  the 
consent  to  the  act  by  implication,  and  not  identical  with 
tlie  consent  to  the  act  itself.  JEs  darf  aher  auch  ein  Wollen  des 
verletzenden  Erfolges  nicht  in  die  Definition  aufgenommm 
werden,  '*' 

Strictly  speaking,  there  can  indeed  be  no  consent  to  the  conse- 
quences of  an  act  as  distinct  from  the  act.  Mann  im  strengen 
psycologischen  Sinne  ein  Ereignissiiierhaupt  nicht  wollen  kann,'-'"'' 
and  in  speaking  of  a  consent  to  the  consequences,  the  expression 
is  understood  in  its  popular  metaphorical  signification. 

Thus  understood  the  doctrine  is  generally  agreed  upon.  For 
example,  in  The  Reg.  v.  Glarence,^^  Field,  J.,  said  :  "  Had 
then,  the  harm  inflicted  upon  or  occasioned  to  the  prisoner's 
wife  been  one  of  the  consequences  of  an   ordinary  natural   and 

(t)  We  can,  at  most,  speak  of  his  having  taken  iato  oonsiiieration  the  possibility  of 
the  event.  The  being  bound  to  will  all  the  possible  coDsequenoea  when  we  will  the 
cause,  which  Eiidenbeok  maintains  as  equivalent  to  willing,  is,  aa  Hiilsohner  oorreoily 
remarks,  a  violent  use  o£  the   conception. 

(u)  Even  now,  as  before,  there  would  be  mischief  which  would  not  be  penal  on  ac- 
count of  the  consent  of  the  injured  party.  It  would  be,  however,  against  the  sense  of 
the  language,  to  maintain  in  such  a  case,  that  A  had  willed  or  even  consented  to  the 
destruction  of  the  thing,  whereas  he  had  actually  given  himself  trouble  to  prevent  it. 

(ii)  A  willing  of  the  injurious  consequences  dare  not,  however,  even  be  taken  into 
the  definition  (of  consent) . 

(mi)  In  the  strict  philosophical  sense,  we  cannot   at  all  will  an  event. 
25^  Kess.  Einw.,  35.  |      "9  22  Q.  B.  D.,  58. 
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healthy  connectiDn,  or  had  she  known  or  had  reasonable 
grounds  for  thinking  that  her  husband  was  in  a  diseased  con- 
dition, her  consent  to  the  consequences  would,  I  think,  be 
implied,  and  so  no  offence  vToiild  have  been  committed.  In  the 
same  way  I  think  that,  if  a  man  knowingly  consorts  vith  a 
prostitute  who  gains  her  livelihood  by  promiscuous  intercourse, 
it  may  well  be  implied  that  he  accepts  all  the  consequences. 
Also,  had  the  prisoner  in  this  case  not  been  aw^are  of  his 
condition,  his  act  would  not  have  been  malicious  or  an  assault, 
for,  as  lie  would  have  had  no  reason  to  suppose  that  his  wife 
would  do  other  than  consent,  he  would  have  a  right  to  act 
upon  the  implication." 

In  some  cases,  the  doctrine  has  been  carried  too  far. 
It  has,  for  instance,  been  held  that  where  it  is  an  offence 
to  take  a  girl  out  of  her  parents'  possession  against  their 
will  ;  if  they  have  encouraged  her  in  a  lax  course  of  life,  tlie 
encouragement  will  be  deemed  to  be  a  consent  sufficient  to  bar 
a  prosecution.  Thus  in  R.  v.  Primelt^'^  the  Chief  Justice  in 
summing  up  to  the  jury  said,  "that  if  the  mother  had  by  her 
conduct  countenanced  the  daughter  in  a  lax  course  of  life,  by 
permitting  her  to  go  out  alone  at  night  and  to  dance  at  public 
houses,  this  was  not  a  case  that  came  within  the  intent  of  the 
statute;  but  was  one  wliere  what  had  occurred,  though  unknown 
to  her,  could  not  be  said  to  have  happened  against  her  will." 
The  acquittal  in  Reg  v.  Frazer^^  also  proceeded  on  the  same 
principle.  Pollock,  C.  B.,  observing,  that  "  a  father  is  bound  to 
take  reasonable  care  of  his  child,  and  this  man's  conduct  iu 
regard  to  the  management  of  his  daughter  causes  a  doubt  as  to 
whether  she  really  was  taken  away  against  the  will  of  the 
father,"  Thege  cases  are,  however,  not  so  much  oif  real  implied 
consent,  as  of  a  presumption  of  consent,  which  like  all  other 
presumptions  of  fact  may  be  rebutted. 

80,     The  application  of  this  doctrine  is  recognized  to  its  fullest 

extent   in  the  law  of  contracts.     Thus  a 

Recognition    of  the     consent  given  to  a  Railway   Company  to 

implied  consent  to  con-     ^^   ^gg  ^f   a  ceitain  land    for   a   right  of 

seqnences    m    law     or  111^  ,       •  1    • 

contracts.  '"'^Y  '^'^^  "^^^  ^"  carry  consent  with  it  to 

the  company  draining  and  overflowing 
the  land  in  the  proper  use  of  that  right, "^  though  not  to  its 
being    negligent  in   the  construction    or    maintenance  of   the 

30  1  F.  &  W.,  51.  I  "  Kemp,  v,  Eailroad  Co.,  156  Pa.  St. 

31  8  Cox.  O.C,  446.  I  430. 
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way.^^  In  North  and  West  Branch  Ry.  Go.  v.  Swank,^*  it  was 
held  that  an  agreement  between  a  landowner  and  a  Railroad 
Company  to  sell  the  latter  a  right  of  way  across  the  premises  of 
the  former  would  cover  all  damages  of  whatever  sort,  suffered 
by  the  landowner,  all  for  which  he  was  legally  entitled  to  com- 
pensation. The  same  principle  was  recognized  in  Hoffeditz  v. 
Southern  Penn.  B,  cf-  J/m.  Co.^' 

In  Updegrove  v.  Pe7in,  S.  V,  B.  Co.,^"  the  agreement  for 
the  release  by  the  plaintiff  in  favor  of  the  Ry.  Co.  of  a  right 
of  way  expressly  released  the  Company  from  all  claims  for 
damages  by  reason  of  the  taking  and  using  of  the  land  for 
the  railroad,  or  by  reason  of  the  construction  and  main- 
tenance of  the  said  railroad  on  and  over  the  said  land.  The 
plaintiff  claimed  damages  on  the  ground  that  some  of  his 
land  was  repeatedly  overflowed  and  rendered  unfit  for  cultiva- 
tion, by  reason  of  the  construction  of  a  ditch  and  culvert  by 
the  Railroad  Company,  which,  he  alleged,  threw  upon  his  land 
water  which  would  otherwise  not  have  flowed  there.  The  trial 
judge  instructed  the  jury,  that  "  these  ditches  and  culverts,  and 
this  discharge  of  water  is  the  result,  the  necessary  result,  of  the 
construction  of  that  road."  This  instruction  was  upheld,  with 
the  remark  that  "a  release  of  the  right  of  way  to  a  railroad 
company  would  be  a  vain  thing  if  the  company  is  to  be  subse- 
quently subjected  to  litigation  for  every  injury  or  damage 
resulting  to  the  property  by  reason  of  the  construction  of  the 
road,"  and  that  *'all  these  matters  are  supposed  to  be  in 
the  contemplation  of  the  parties  when  the  company  pays  its 
money  for  the  right  of  way  and  obtains  a  release  therefor." 

81.  Nor  is  it  in  the  law  of  contracts  only  that  the  implied 
consent  to  the  consequences  is  recognized. 
Recognition  of  the  j^  {g  recognized  equally  in  the  law  of 
torts.  It  has  thus  in  some  cases  been  held 
that  a  voluntai'y  spectator,  who  is  present 
merely  for  the  purpose  of  witnessing  a  display,  must  be  held 
to  consent  to  it,  and  suffers  no  legal  wrong  if  accidentfdiy 
injured  without  negligence  on  the  part  of  any  one,^'  even  if 
the  show  be  unauthorized,  as  he  takes  the  risk;'*  but  such 
consent  would,  of  course,  not  be  presumed  in  the  case  of  a 
person  going  on  the  highway.  The  contrary  has  sometimes 
been  held  even  in  regard   to  spectators,^'  but    the  non-liability 


implied  consent  to  conse- 
quences in  law  of  torts. 


33  McMinn  v 

Pittsburgh  V.  &  C. 

3»  Waixel  v.  Harrison,  37  III.  App., 

Ey.  Co. 

147  Pa.  St.,  5. 

323.        . 

3 '  105  Fa.  St. 

,555. 

3s  Scanlon  v.  Wedger,  1K6  Mass.,  462. 

35   139  Pa.  St., 

264. 

3  8  Dowell  11.  Guthrie,  99  Mo.,  653. 

38  132  Pa.  St. 

,540. 

Bradley  v.  Andrews,  51  Vt.,  53G' 
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in  their  case  is  based  on  the  general  principle  of  taking  a  dan- 
gerous risk.  Sir  Frederick  Pollock  on  tlie  same  principle,  in 
his  work  on  Torts,  says  :  "If  I  go  and  watch  a  firework-maker 
for  my  own  amusement,  and  the  shop  is  blown  up,  it  seems 
I  shall  have  no  cause  of  action,  even  if  he  was  handling  his 
materials  unskilfully,"  *" 

The  decision    in    Ilott  v.   Wilkes,'^^  proceeded   on  a  similar 
principle.     It  vfas  held  in  that  case,  that  a  trespasser   having 
knowledge  that  there  were   spring-guns  in  a  wood,    although 
he   was  ignorant,  of  the     particular   spots   where    they    were 
placed,  could    not  maintain  an  action  for  an  injury  received  in 
consequence  of  his  accidentally  treading  on    the    latent    wire 
communicating    with    the  gun,    and  thereby    letting    it    off. 
The    case    is    no    longer    an    authority,    as   setting    spring- 
guns,    except    by    night    in   a    dwelling-house    for    the    pro- 
tection thereof,  has  been  made  a  criminal  offence  ;  but  as  point- 
ed   out  by  Sir  Frederick  Pollock,  "  it  has  not  been  doubted  in 
subsequent  authorities  that  on  the  law  as  it  stood,  and  the  facts 
as  they  came  before   the    court,   it    was   well   decided."     The 
principle  of  the  decision  was  explained  most  clearly  by  Bayley, 
J.,  who  saki :     "  It  is  sufficient    for  a  party  generally   to   say, 
there  are  spring-guns  in  this  wood  ;    and  if  another  then  takes 
upon  himself  to  go  into  the    wood,    knowing    that  he  is  in  the 
hazard  of  meeting  with  the  injury   which    the    guns  are  calcu- 
lated to  produce,    it  seems  to  me    that   he  does   it  at   his  own 
peril,    and  must  take  the    consequences    of  his  own  act.     The 
maxim    of  law,   volenti  now /^  wJMn'a,  applies  ;  for  he  volun- 
tarily exposes  himself  to  the  mischief  which  has  happened.  .  .  . 
The  case  of  a  man  keeping  on  his  own  premises  a  furious  dog, 
or  bull,  is  to  a  certain  degree  analogous  to  this.     Suppose  such 
a  person  were  to  give  a  notice   that  in    his  premises  there  is   a 
furious  bull,  and   that  it  is  dangerous  for  any  person  to  enter, 
and  a  wrong-doer,   who  had  read  this  notice,    enters,    and   the 
bull  attacks  him,    it  is  clear  that    he  could  maintain  no    action 
for  the  consequences  of  his  own  act.     So,    also,  if  a   trespasser 
enters  into  the  yard  of  another,    over   the   entrance  to  which 
notice  is  given,  that  there  is  a  furious  dog  loose,   and  that  it  is 
dangerous  for  any  person  to  enter  in  without  one  of  the  servants 
or  the  owner.     If  the  wrong-doer,  having  read  that  notice,  and 
knowing,  therefore,    that  he  is   likely  to  be  injured,  in  the  ab- 
sence of  the  owner  enters  the  yard,  and  is  worried  by  the  dog, 
(which  in  such  a  case  would    be  a  mere   engine    without   dis- 
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cretion,)  it  is  clear  that  the  party  could  not  maintain  any  action 
for  the  injury  sustained  by  the  dog,  because  the  answer  would 
be,  as  in  tliis  case,  that  he  could  not  h.ive  a  remedy  for  an 
injury  which  he  had  voluntarily  incurred."  So  also  Holroyd 
J.,  said  :  "  If  the^placinur  of  the  spring-guns  be  not  of  itself  an 
unlawful  act,  and  only  becomes  so  in  respect  of  the  conse- 
quences which  result  from  it,  the  party  who  so  enters,  with 
full  knowledge  of  the  dinger,  is  himself  the  cause  of  the  mis- 
chief that  ensues,  and  falls  within  the  principle  of  law,  volenti 
non  jit  injuria ;  for  as  he  knew  that  the  spring-guns  were 
placed  there,  he  can  have  no  right  of  action  for  au  injury  which 
resulted  from  his  own  act  alone." 

82.     The  doctrine  of  obvious  risks  by  a  servant  or  workman 

is  also  based   on  the    same  principle  of 

•  y°'^''T  ,f°^^'°'''     implied   consent   to   the    consequences, 
risks  in  England.  ti.  u  u  •      j.  •  I.1     l 

It  would,  be  unjust  in  any  case,  that  one 

who  freely  and  voluntarily  assumed  a  known  risk  for  which 
another  was,  in  a  general  sense,  culpably  responsible,  should 
hold  that  other  responsible  in  damages  for  the  consequences 
of  his  own  exposure.  Thus  in  Woodley  v.  Metropvlitan  Dis- 
trict By.  Go.,*^  Oockburn,  0.  J.,  in  the  Court  of  Appeal  said  : 
''That  which  would  be  negligence  in  a  company,  with  reference 
to  the  state  of  their  premises  or  the  manner  of  conducting 
their  business,  so  as  to  give  a  right  to  compensation  for  an 
injury  resulting  therefrom  to  a  stranger  lawfully  resorting  to 
their  premises  in  ignorance  of  the  existence  of  the  danger, 
will  give  no  such  right  to  one,  who  being  aware  of  the  danger, 
voluntarily  encounters  it,  and  fails  to  take  the  extra  care 
necessary  for  avoiding  it."  So  also  in  Thomas  v.  Quarter- 
maine*^  Bowen,  L.  J.,  citing  the  maxim  volenti  non  fit  injuria 
said  :  ''  The  duty  of  an  occupier  of  premises  which  have  an 
element  of  danger  upon  them  reaches  its  vanishing  point  in 
the  case  of  those  who  are  cognisant  of  the  full  extent  of 
the  danger,  and  voluntarily  run  the  risk." 

The  correctness  of  the  general  proposition  is  admitted  on 
all  sides,  the  diflference  of  opinion  being  only  as  to  its  appli- 
cation, as  to  whether  there  is  an  actual  incurring  the  risk 
in  any  case,  and  if  so,  whether  the  incurring  is  voluntary. 
In  regard  to  tbe  fact  of  incurring  also,  it  appears  to  be 
ao-reed  upon  that  it  is  not  equivalent  to,  but  involves 
something  more  than  knowledge ;  and  that  mere  know- 
ledge by  a   person   of  the  real  state  of  things  may  not  be  a 

*2  2  Ex.  D.,  384.  .  1  *3  18  Q.  B.  D.,  685. 
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conclusive  defence  in  an  action  by  that  person  for  an  injury- 
caused  to   him   in   that  state.     As   referred   to  in  S.  19,  it 
has  been  repeatedly  held  that  the  maxim  is  not  scienti  non  fit 
injuria,   but   volenti.     There    was   no   difference    of   opinion 
in  regard  to  this  point  among^the  Judges  in  Thomas  v.  Quarler- 
maine.    Lord  Esher,  M.  R.,  considered  that  there  was  nothing 
beyond  knowledge  in  the  circumstances  of  the  case   to    excuse 
the  defendant  from  the  efFecfc  of  his  negligence.     Bowen,  L.  J., 
also  observed  that  it  was  "  no  doubt  true  that  the  knowledge  on 
the  part  of  the  injured  person  wMch    will  prevent    him   from 
alleging  negligence  against  the  occupier  must  be  a    knowledge 
under  such  circumstances  as  leads  necessarily  to  the  conclusion 
that  the  whole  risk  was  voluntarily  incurred.     There  may  be  a 
perception    of  the    existence    of  the    danger    without  compre- 
hension of  the  risk  :    as    where  the    workman  is  of  imperfect 
intelligence,  or,  though  he  knows  the  danger,    remains   imper- 
fectly informed  as  to  its  nature  and  extent.     There  may  again  be 
concurrent   facts    w^hich  justify  the   inquiry  whether  the  risk 
though  known  was  really  encountered  voluntarily."    He  added, 
however,  that  "  where  the  danger  is  one  incident  to  a  perfectly 
lawful  use   of  his  own  premises,  neither  contrary  to  statute  nor 
common  law,  where  the  danger  is  visible   and   the   risk   appre- 
ciated, and  where  the  injured  person,  knowing  and  appreciating 
both  risk  and  danger,  voluntarily    encounters   them,    there   is, 
in   the    absence    of  further   acts  of  omission  or  commission,  no 
evidence  of  negligence    on    the   part   of  the    occupier   at   all. 
Knowledge   is  not  a  conclusive  defence  in  itself.     But  when  it 
is  a  knowledge  under   circumstances  that   leave   no  inference 
open   but   one,  viz.,  that  the  risk  has  been  voluntarily  encoun- 
tered, the  defence  seems  to  me  complete.    .    .    Knowledge  is  not 
conclusive   where  it   is   consistent  with  the  facts  that,  from  its 
imperfect  character  or  otherwise,  the  entire  risk,  though  in  one 
sense  known,  was  not  voluntarily  encountered  ;   but   here,   on 
the    plain  facts   of  the   case,     knowledge   on  the    plaintiff's 
part   can   mean   only   one   thing.     For     many    months     the 
plaintiff,   a   man   of  full   intelligence,   had   seen    this     vat — 
known     all     about    it — appreciated     its   danger — elected   to 
continue    working   near    it.     It     seems     to     me     that     legal 
language   has   no   meaning   unless   it  were   held  that   knoAv- 
ledue   such   as  tliis    amounts    to    a    voluntary    encountering 
of  the  risk."  Fry,  L.  J.,  also  took  the  same  view,  and  speaking 
of   the   willingness   of  the  plaintiff  to  assume   the     danger, 
said  :  "  This  willingness,  if  assumed  with  full   knowledge,  may 
lessen  or  remove  any  duty  of  the   employer   to   the  employed, 
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and  may  thus  prevent  the  arising  of  any  cause  of  action, 
though  in  the  discharge  of  the  work  undertaken   the   workman 

may  have  been  guilty  of  no  neghgence The  duty  which 

a  master  owes  to  one  servant  may  be  quite  different  to  that 
which  he  owes  to  another  :  it  may  vary  with  the  knowledge,  the 
experience,  the  skill,  and  the  powers  of  the  workman.  In  the 
present  case  I  think  that  the  master  owed  no  duty  in  respect 
of  the  vat  in  question  towards  a  workman  who  voluntarily 
continued  to  work  on  the  property  with  a  full  knowledge  of 
the  defect  and  of  the  danger  thence  resultino-." 

In  Yarmouth  v.  France,^*'  Lopes,  L.  J.,  took  the  same  view, 
saying:  "His  constant  complaints  may  be  regarded  as 
evidence  of  his  thorough  appreciation  of  the  risk  he  was 
incurring  and  of  his  willingness  to  incur  that  risk  rather 
than  relinquish  his  employment.  After  complaining  he 
remains  in  the  service  for  a  long  time,  knowing  the  risk 
and  knowing  that  no  steps  had  been  taken  to  prevent  its 
continuance.  This  is  morj  cDusistent  with  his  acquiescence 
in  a  disregard  of  his  complaints,  and  with  a  willingness 
to  incur  the  risk,  than  with  the  contrary  view."  It  was 
the  contrary  view,  however,  that  prevailed,  as  Esher,  M, 
R.,  and  Lindley,  L.  J.,  concurred  in  it.  The  latter  said  : 
"  If  in  any  case  it  can  be  shewn  a?  a  fact  that  a  workman 
agreed  to  incur  a  particular  danger,  or  voluntarily  exposed 
himself  to  it,  and  was  thereby  injured,  he  cannot  hold  his 
master  liable.  But,  in  the  cases  mentioned  in  the  Act,  a  work- 
man who  never  in  fact  engaged  to  incur  a  particular  danger, 
but  who  finds  himself  exposed  to  it  and  complains  of  it,  cannot 
in  my  opinion  beheld  as  a  matter  oflawtohave  impliedly 
agreed  to  incur  that  danger,  or  to  have  voluntarily  incurred  ir. 
because  he  does  not  refuse  to  face  it  :  nor  can  it  in  my 
opinion  be  held  that  there  is  no  cise  to  submit  to  a  jury  on 
the  question  whether  he  has  agreed  to  incur  it  or  has  volun- 
tarily incurred  it  ol-  not,  simply  because,  though  he  protested, 
he  went  on  as  before. "(0) 


(C)  In  Mcmbery  v.  ^.  PT.  iS;/.  Co., '"■'  Lord?  Halsbury  ancl  B  ram  well  held  that  the 
plaintifE  hail  assamod  the  risk,  theformJr  observing  that  the  man  obviously  encountered 
a  known  risk  which  he  had  onoountered  for  a  period  of  seven  years,  and  therefore  He  was 
not  entitled  to  recover,  u^)on  the  ground  that  he  was  voluntarily  incurring  the  risk — he 
knew  that  the  risk  existed  ;  and  farther,  he  w.is  himself  doing  the  very  thing  which  caus- 
ed danger  and  ultimately  injury  to  himself.  The  decision  did  not  proceed,  however,  on 
that  ground. 


**  19  Q.  B.  D.,  647.  |  "  U  App.  Cas.,  168. 
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All  these  cases  were  under  the  Employers'  Liability  Act  j 
1880,  and  it  was  argued  in  them  that  the  application  oF  the 
rule  of  the  voluntary  assumption  of  obvious  risks  was  excluded 
by  that  Act.  The  argument  did  not  prevail  however,  and 
it  was  lield  in  all  of  them  tiiat  the  defence  based  on  the 
maxim  volenti  non  Jit  injuria  was  not  affected  by  that 
Act.  Thus  in  the  case  of  Thomas  v.  Quartermaine,  Fry, 
L.  J.,  expressed  it  as  his  opinion  ''  that  the  statute  was 
intended  to  place  the  workman  in  the  same  position  as  a 
stranger  lawfully  on  the  property  by  the  invitation  of  the 
occupier,  but  in  no  higher  or  better  position  ;  that  the  maxim 
volenti  non  fit  injuria  would  apply  under  apposite  circum- 
stances to  such  a  person;  and  (hat  consequently  it  applies 
under  the  like  circumstances  to  a  servant  suing  under  the 
statute." 

83.     The  same  doctrine  is  recognized  in  the    United   States 

also.     As  a  general  rule,  it  is  considered 

Doctrine  of  obvious  there  that  a  servant  who  knows  that  his 
risks     in     the     U  ruled  ,  ^     .        , 

gjjjjgg_  employment   is    dangerous  in  any  given 

particular,  whether  proceeding  from 
defective  machinery,  defective  methods  of  work,  insufficient 
help,  the  negligence  of  fellow-servants,  or  any  other  cause, 
accepts  the  risk  of  being  hurt  by  reason  of  such  cause  or 
danger,  and  if  hurt  cannot  recover  damages,  whether  the 
danger  was  a  natural  incident  of  the  employment,  or  arose 
from  the  negligence  of  the  master.  It  is  not  even  considered 
material  how  the  servant  acquired  his  knowledge,  the  rule 
being  held  to  be  that  where  the  servant  knows  the  default 
of  his  master  in  providing  defective  or  unsuitable  or 
dangerous  machinery  or  appliances,  but  nevertheless  volun- 
tarily enters  upon  the  employment,  or  after  acquiring  such 
knowledge  continues  therein,  the  maxim,  volenti  non  fit 
injuria  applies,  and  there  can  be  no  recovery  of  damages 
from  the  master  for  any  hurt  to  the  servant  arising  from 
such  default.*'  The  rule  has  been  held  to  apply  often  in 
ca^es  of  an  unguarded  well,  scuttle-hole,  or  shaft,  descending 
from  the  floor  of  a  manufacturing  or  business  establishment, 
of  overhead  railway  bridges,  and  unblocked  rails,  as  well 
as  in  those  of  laborers  employed  in  and   about  an    excavation 


Trainor    v,    Philadelphia     E.    Co., 

137  Past.,  148. 
Baltimore  R.    Co.   v.   Sticker,   51 
Md.,47. 

22 


Coal  Creek  Mining  Co.  v.   Davis, 

90  Tenn.,  711. 
Hogele  V.  Wilson,  31  Pao.  R.,  469. 
La  Pierre  v.  Chicago   R,  Co.,  99 
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in  earth,  sand  or  gravel ;  and  chiefly  in  case  of  exposed 
machinery. 

Thus  in  Fitzgerald  v.  Connecticut  Biver  P.  Co. ,^^  the  Court 
said  :  "  It  is  well  settled  that  a  servant  assumes  the  obvious  risks 
of  the  service  into  wliich  he  enters,  even  if  the  business  be  ever 
so  dangerous,  and  if  it  might  easily  be  conducted  more  safely 
by  the  employer.  This  is  implied  in  his  voluntary  undertaking, 
and  it  comes  within  a  principle  which  has  a  much  broader 
tieneral  application,  and  which  is  expressed  in  the  maxim, 
volenti  non  fit  injuria.  The  reason  on  which  it  is  founded  is, 
that  whatever  may  be  the  master's  general  duty  to  conduct  his 
business  safely  in  reference  to  persons  who  may  be  affected  by 
it,  he  owes  no  legal   duty  in   that  respect  to  one  who  contracts 

to  work  in  the  business  as  it  is The  rule  of  law,  briefly 

stated,  is  this:  one  who  knows  of  a  danger  from  the  negligence 
of  another,  and  understands  and  appreciates  the  risk  therefrom, 
and  voluntarily  exposes  himself  to  it,  is  precluded  from 
recovering  for  an  injury  which  results  from  the  exposure." 

As  to  the  nature  of  the  assumption  of  risks,  the  court 
observed :  "  One  does  not  voluntarily  assume  a  risk  who 
merely  knows  that  there  is  some  danger,  without  appreciat- 
ing the  danger.  On  the  other  hand,  he  does  not  necessarily 
fail  to  appreciate  the  risk  because  he  hopes  and  expects  to 
encounter  it  without  injury.  If  he  comprehends  the  nature 
and  the  degree  of  the  danger,  and  voluntarily  takes  his  chance, 
he  must  abide  the  consequences,  whether  he  is  fortunate 
or  unfortunate  in  the  result  of  his  venture." 

The  doctrine  of  obvious  risks  was  well  explained  in  Sullivan  v. 
India  Mfg.  Co.*^  in  which  the  court  said:  "Though  it  is  a  part 
of  the  implied  contract  between  master  and  servant  (where 
there  is  only  an  implied  contract)  that  the  master  shall  provide 
suitable  instruments  for  the  servant  with  which  to  do  his  work, 
and  a  suitable  place  where,  when  exercising  due  care  himself,  he 
may  perform  it  with  safety,  or  subject  only  to  such  hazards  as 
are  necessarily  incident  to  the  business,  yet  it  is  in  the  power  of 
the  servant  to  dispense  with  this  obHgation.  When  he  assents, 
therefore,  to  occupy  the  place  prepared  for  him,  and  incur  the 
dangers  to  which  he  will  he  exposed  thereby,  having  suflBcient 
intelligence  and  knowledge  to  enable  him  to  comprehend  them, 
it  is  not  a  question  whether  such  place  might,  with  reasonable 
care  and  by  a  reasonable  expense,  have  been  made  safe.     His 

"  155  Mass.,  155.  1      *»  113  Mass.,  396. 
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assent  has  dispensed  with  the  performance,  on  the  part  of  the 
master,  of  the  duty  to  make  it  so.  Having  consented  to  serve 
in  the  way  and  manner  in  which  the  business  was  being 
conducted,  he  has  no  proper  ground  of  complaint,  even  if 
reasonable  precautions  have  been  neglected."  So  also  in  Leary 
V.  Boston  R.  B.  Co.,^'  Devens,  J.,  said  :  "The  servant  assumes 
the  dangers  ofthe  employment  to  which  he  voluntarily  and  intel- 
ligently consents,  and  while  ordinarily  he  is  to  be  sulijected 
only  to  the  hazards  necessarily  incident  to  his  employment,  if 
he  knows  that  proper  precautions  have  been  neglected,  and 
still  knowingly  consents  to  incur  the  risk  to  which  he  will  be 
exposed  tliereby,  his  assent  dispenses  with  the  duty  of  the 
master  to  take  such  precautions." 

In  O'Maley  v.  South,  Boston  Gaslight  Co.,^^  the  Court 
said  :  "  The  doctrine  of  assumption  of  the  risk  of  his  emploj'- 
ment  by  an  employee  has  usually  been  considered  from  the 
point  of  view  of  a  contract,  express  or  implied  ;  but  as  applied 
to  actions  of  tort  for  negligence  against  an  employer,  it  leads 
up  to  the  broader  principle  expressed  by  the  maxim,  volenti 
non  Jit  injuria.  One  who,  knowing  and  appreciating  a  danger 
voluntarily  assumes  the  risk  of  it,  has  no  just  cause  of 
complaint  against  another  who  is  primarily  responsible  for  the 
existence  ot  the  danger.  As  between  the  two,  his  voluntary 
assumption  of  the  risk  absolves  the  other  frcm  any  particular 
duty  to  him  in  that  respect,  and  leaves  (ach  to  take  such 
chances  as  exist  in  the  situation,  without  a  right  to  claim  any- 
thing from  the  other."  The  duty  violated  in  this  case  was  a 
statutory  one.  The  Court  in  overruling  the  contention  that 
the  doctrine  of  obvious  risks  would  not  apply  to  such  a  duty 
said: — "It  would  be  an  unwarranted  construction  of  ihe 
statute,  which  would  tend  to  defeat  its  object,  to  hold  that 
laborers  are  no  longer  permitted  to  contract  to  take  the  risk  of 
working  w  here  there  are  peculiar  dangers  from  the  arrange- 
ment of  the  place  and  from  the  kind  or  quality  of  the  machinery 
used.  We  have  no  doubt  that  one  may  expressly  contract  to 
take  the  obvious  risks  of  danger  from  inferior  or  defective 
machinery,  as  well  since  the  enactment  of  this  statute  as 
before." 

The  same  has  been  held  still  more  recently  by  the  Supreme 
Court  of  Massachusetts  in  Goodridge  v.  Washington  Mills 
Co,,^  and    by   the   New    York    Court   of  Appeal   in  Knisley 

♦  9  139  Mass.,  580.  |  ,..?<>  158  Mass.,  135.  |  i  160  Mass.,  234. 
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V.  Pratt. ^      To   sustain  a  right  of  action    by  the   employee  in 
such   cases,  it    is   necessary  to  hold    that    where    the  statute 
imposes  a  duty  upon  the  employer  the  performance  of   which 
will  afford  greater  protection  to  the  employee,  it  is  not  possible 
for  the  latter  to  waive  the    protection  of  the  statute  under  the 
common  law  doctrine  of  obvious  risks.     The  New  York  Court, 
however,    regarded    "this   as  a  new    and    startling   doctrine, 
calculated  to  establish  a  measure   of  liability  unknown  to  the 
common  law,  and  which   is  contrary  to  the  decision  of    Massa- 
chusetts   and    England    under     similar    statutes,"       It    was 
contended  in  this  last  case,  "  that  the  Factory  Act  is  passed  to 
regulate  the   employment  of  women  and  children,  and  imposes 
upon  the  employer  certain  duties,  and  subjects  him  to  specified 
penalties  in  case  of  default ;  that  a  sound  public  policy   requires 
the  rigid  enforcement  of  this  Act,  and  it  would  contravene  that 
policy    to  permit  an  employee,  by  implied  contract  or  promise, 
to    waive    the  protection  of  the  statute."     This  contention  was 
overruled,  and  the  court  said  :     "  We  think  this  proposition  is 
essentially    unsound,   and    proceeds   upon  theories  that  cannot 
be  maintained.     It  is  difficult  to  perceive  any  difference  in   the 
quality  and  character    of  a  cause  of  action, — whether  it  has  its 
origin  in  the  ancient  principles   of   the    common    law,    in    the 
formulated  rules  of  modern  decisions,  or  in  the  declared  will  of 
the    legislature.     Public    policy    in  each  case  requires  its  rigid 
enforcement,  and  it  was  never  urged  in  the  common  law  action 
for  negligence  that  the  rule  requiring  the  employee  to  assume 
the   obvious  risks  of  the  business  was  in  contravention  of  that 
policy." 

84.     The  main  question  in  these  cases  of  the  assumption  of 

risks  is,  as  already  observed,  whether  the 

Exact    character    of     assumption  is  in  any  particular  case  volun- 

the  voluntarmess  ot  the      ,  ,  "^  .     r  .i  i 

assamptioa  of  risks.  ^^ry,  because  a  consent  of  the  workman  or 

labourer  to  the  injury  resulting  -to  him 
will  be  implied  only  if  the  assumption  is  such.  The  word 
voluntary,  as  generally  used,  implies  merely  the  absence  of 
coercion.  Thus  voluntary  appearance  in  judicial  proceedings 
before  a  foreign  tribunal  operates  in  some  cases  as  a  waiver  of  the 
jurisdiction  of  that  tribunal  over  those  proceedings  ;  and  a 
person  is  said  to  appear  voluntarily  if  he  does  so  without 
duress  of  person  or  goods."      An  acknovvledgtnent  is  generally 


^  148  N.  J.,  372.  I      '  Voinet  v.  Barrett,  56  L.  J,  Q.  B.,  39, 
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said  to  be  voluntary,  when  it  is  made  without  coercion.* 
In  particular  cases  and  particular  classes  of  cases  the  word  has 
a  somewhat  narrower  or  broader  signification.  Thus  in  regard 
even  to  acknowledgment,  a  voluntary  acknowledgment  has  been 
held  not  to  be  equivalent  to  that  made  by  a  married  woman 
"  of  her  own  free  will  and  accord,  without  fear,  constraint  or 
persuasion  of  her  husband."^  The  question  as  to  when  a  pay- 
ment is  voluntary  has  been  already  discussed  in  S,  61.  In 
cases  of  accident  insurance,  a  voluntary  exposure  to  obvious 
risks  of  injury  implies  conscious  intentional  exposure,  some- 
thing which  one  is  willing  to  take  the  risk  of.  ^  ♦'  It  is  not 
such  exposure  as  men  usually  are  going  to  take  ;— such  as 
is  incident  to  the  ordinary  habits  and  customs  of  life  ;" 
but  "something  beyond  the  ordinary,  or  a  wanton,  apiece 
of  gross  carelessness,  as  we  would  term  such  in  our  designa- 
tion of  a  person's  conduct  in  the  usual  walks  of  life.'" 
In  cases  of  the  assumption  of  obvious  risks  by  a  servant 
or  workman,  a  very  restricted  construction  has  been  put  on 
the  word  voluntarily,  and  almost  any  reasonable  fear  is  held 
to  exclude  voluntariness. 

In    Woodley  v.  Metropolitan  D.  E.  Go.,^  Cockburn,  C.  J.,  in 
his  judgment,  indeed,  said  :   "With    a  full  knowledge  of    the 
danger,  he  (Woodley)  continued  in  the   employment,  and  had 
been  working  in  the  tunnel  for  a  fortnight    when  the    accident 
happened.    .....    If     he    becomes     aware     of    the     danger 

which  has  been  concealed  from  him,  and  which  he  had  not 
the  means  of  becoming  acquainted  with  before  he  entered 
on  the  employment,  or  of  the  want  of  the  necessary  means 
to  prevent  misciiief,  his  proper  course  is  to  quit  the  em- 
ployment. If  he  continues  in'  it,  lie  is  in  the  same  position 
as  though  he  had  accepted  it  with  a  full  knowledge  of 
its  danger  in  the  first  instance,  and  must  be  taken  to  waive  his 
right  to  call  upon  the  employer  to  do  what  is  necessary  for  his 
protection,  or  in  the  alternative  to  quit  the  service.  If  he 
continues  to  take  the  benefit  of  the  employment,  he  must  take 
it  subject  to  its  disadvantages.  If  a  man  chooses  to  accept 
the  employment,  or  to  continue  in  it  with  a  knowledge  of  the 
danger,  he  must  abide  the  consequences,  so  far  as  any  claim 
to  compensation  against  the  employer   is   concerned.     Morally 

*  Brown  «.  Earran,  3  Ohio,  153.  I  '  Manufacturers'  Accident  Indemnity 

»  Sootfc  V.  Simons,  70  Ala.,  357.  1                    Co.  v.  Dorgan,  58  Fed.  Eep,  945. 

<!  Keene  v.  New  England,  Mut.  Aoo.      |  ■<  2  Ex.  D.,  388 

Ass.,  161  Mass.,  149. 


1 74  VOLUNTARINESS  OF  THE  ASSUMPTION  OF  RISKS.  [S.  84. 

speaking,  those  who  employ  men  on  dangerous  work  without 
doing  all  in  their  power  to  obviate  the  danger  are  highl}'^ 
reprehensible,  as  I  certainly  think  the  company  were  in  the 
present  instance.  The  workman  who  depends  on  his  employ- 
ment for  the  bread  of  himself  and  his  family  is  thus  tempted  to 
incur  risks  to  which,  as  a  matter  of  humanity,  he  ought  not  to 
be  exposed.  But  looking  at  the  matter  in  a  legal  point  of 
view,  if  a  man,  for  the  sake  of  the  employment,  takes  it  or 
continues  in  it  with  a  knowledge  of  its  risks,  he  must  trust  to 
himself  to  keep  clear  of  injury." 

A  stricter  view  appears  to  have  been  taken  in  subsequent  cases. 
Thus  in  Yarmouth  v.  France,^  Lindley,  L.  J.,  said  :  "  If  no- 
thing more  is  proved  than  that  the  workman  saw  danger, 
reported  it,  but,  on  being  told  to  go  on,  went  on  as  before  in 
order  to  avoid  dismissal,  a  jury  may  in  my  opinion  properly 
find  that  he  had  not  agreed  to  take  the  risk  and  had  not  acted 
voluntarily  in  the  sense  of  having  taken  the  risk  upon  himself. 
Fear  of  dismissal,  rather  than  voluntary  action,  might  properly 
be  inferred.  A  fortiori  in\g\\\.  the '\\XYy  properly  come  to  such 
a  conclusion  if  it  was  proved  that  the  workman  was  told  by 
his  superintendent  not  to  mind,  and  that  if  any  accident  hap- 
pened the  employer  must  make  it  good.  Such  an  additional 
circumstance  would  go  far  to  negative  the  inference  that 
the    complaining    workman    took   the    risk    upon    himself." 

In  Thrussell  v.  Handyside^"  Hawkins,  J.,  also  said  :  "  It  is  diffi- 
cult to  say,  where  a  man  is  lawfully  working,  subject  to  the 
orders  of  his  employers,  and  to  the  risk  of  dismissal  if  he  dis- 
obeys, that  if,  after  asking  for  and  failing  to  obtain  protection 
from  the  danger  caused  by  other  people's  work,  he  sufllers 
injury,  the  maxim  Volenti '  von  Jit  ijijuria  applies.  It  is 
true  that  he  knows  of  the  danger,  but  he  does  not  wilfully 
incur  it.  Scienti,  as  was  pointed  out  in  Thomas  v.  Quarter- 
maine  and  in  Yarmouth  v.  France,  is  not  equivalent  to 
Volenti.  It  cannot  be  said,  where  a  man  is  lawfully  en- 
gaged in  work,  and  is  in  danger  of  dismissal  if  he  leaves  his 
work,  that  he  wilfully  incurs  any  risk  which  he  may  encounter 
in  the  course  of  such  work,  and  here  the  plaintiff  had  asked 
the  defendants'  men  to  take  care.  It  is  different  where  there 
is  no  duty  to  be  performed,  and  a  man  takes  his  chance  of  the 
danger,  for  there  he  voluntarily  encounters  the  risk.  If  the 
plaintiff   could    have   gone    away    from    the    dangerous    place 

»  19  Q.  B.  D.,  661.  I  10  20  Q.  B.  D.,  359. 
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without  incurring  the  risk  of  losing  his  means  of  livelihood, 
the  case  might  have  been  different;  but  he  was  obliged  to 
be  there ;  his  poverty,  not  his  will,  consented  to  incur  the 
danger." 

In  Memhery  v.  Great  Western  By.  Co.,  Lord  Bramwell 
proposed  to  base  his  decision  on  a  very  liberal  constiuction  of 
the  word  "  voluntarily";  on  the  view  that  voluntariness  can  be 
excluded  only  by  physical  constraint,  and  that  where  a  person 
can  take  his  option  to  do  a  thing  or  not,  to  do  it  and  does  it, 
he  does  it  voluntarily.  He  said,"  "I  hold  that  where  a  man 
is  not  physically  constrained,  where  he  can  at  bis  option  do  a 
thing  or  not,  and  he  does  it,  the  maxim  applies.  What  is 
volens  f  willing ;  and  a  man  is  willing  when  he  wills  to  do  a 
thing  and  does  it.  No  doubt  a  man,  popularly  speaking,  is 
said  to  do  a  thing  unwillingly,  with  no  good  will,  but  if  he 
does  it,  no  matter  what  his  dislike  is,  he  prefers  doing  it  to 
leaving  it  alone.  He  wills  to  do  it.  He  does  not  will  not  to 
do  it.  I  suppose  nolens  is  the  opposite  of  volens,  its  negative. 
There  are  two  men,  one  refuses  to  do  work,  wills  not  to  do  it; 
and  does  not  do  it.  The  other  grumbles,  but  wills  to  do  it, 
and  does  it.  Are  both  men  nolentes,  unwilling  ?  Suppose  an 
extra  shilling  induced  the  man  who  did  the  work.  Is  he 
nolens,  or  has  the  shilling  made  him  volens?  There  seems  to 
be  a  strange  notion,  either  that  a  man  who  does  a  thing  and 
grumbles  is  nolens,  is  unwilling,  has  not  the  will  to  do  it,  or 
that  there  is  something  intermediate  between  nolens  and  volens, 
something  like  a  man  being  without  a  will,  and  yet  who  wills. 
If  the  shilling  made  him  volens,  why  does  not  the  desire  to 
continue  employed  do  so  ?  If  he  would  have  a  right  to  refuse 
the  work  and  his  discharge  would  be  wrongful,  with  a  remedy 
to  him,  why  does  not  his  preference  of  certain  to  an  uncertain 
law  not  make  liim  volens  as  much  as  any  other  motive  ?  The 
master  says,  here  is  the  work,  do  it  or  let  it  alone.  If  you  do 
it,  I  pay  you  ;  if  not,  1  do  not.  If  he  has  engaged  him,  he 
says,  I  discharge  you  if  you  do  not  do  it;  I  think  lam 
right;  if  wrong,  I  am  liable  to  an  action.  The  master  says 
this,  'the  servant  does  the  work  and  earns  his  wages,  and  is 
paid,  but  is  hurt."  '  The  other  lords  did  not,  however,  concur 
in  that  view.  Lord  Herschell  expressly  declining  to  express 
any  opinion  on  the  point,  and  the  case  being  decided  on  other 
grounds. 

11  li  Ap.  Cas.,  187. 
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85.  Mr.  Mayae  observes  that  "the  mere  fact  of  an  adult 
placing    himself   under   treatment    in     a 

Consent  to  an  act  im-  surgical  case  would  carry  witli  it  an  im- 
plies consent  to  every-  pUed  readiness  to  submit  to  everything 
thing    necessary  to    do      f,     ^  „  d  i<,      i"^  •       ° 

that  act.  t"^*'  "^^^s  necessary  tor  a  cure.  It  is  on 

this  very  principle  that  an  agent,  having 
authority  to  do  an  act,  lias  authority  to  do  every  thing  lawful 
which  is  necessary  in  order  to  do  that  act.^^  Authorizing  a 
person  to  do  an  act  is,  so  far  as  this  question  is  concerned, 
consenting  to  his  doing  that  act;  and  it  is  a  general  principle, 
even  if  the  authority  be  impliedly  conferred,  that  it  must 
involve  an  authority  and  consent  to  do  everything  necessary  to 
effect  the  purpose  for  which  the  agency  was  created. 

On  the  same  principle,  it  is  sometimes  maintained  that,  a 
consent  to  an  act  or  event  implies  a  consent  to  what  is  done  to 
bring  on  that  act  or  event.  Ortmann  even  goes  so  far  as  to 
broadly  maintain  that  luer  die  Wirkung  loill,  muss  auch  die 
Ursache  wollenJ-'^  "  This  is  no  doubt  condemned  by  Kessler,  who 
says  :  man  kann  den  E'rfolg  rcollen  in  dem  Sinne,  in  toelchem 
dies  irgend  von  dem  E'rfolge  einer  fremden  Handlung  gesagt 
werden  kann,  ohne  in  dessen  HerheifiLhrung  einzuwilligen. 
So  manoher  von  Zahnweh  Geplagte  icill  den  kranken  Zahn  gerne 
los  sein  ;  damit  hat  er  noch,  liingst  nicht  in  das  Ausziehen  einge- 
wiltightS"^^'  No  jurist,  however,  has  maintained  that  by  con- 
senting to  a  consequence  we  do  not  consent  to  its  cause,  when 
that  is  the  only  and  inevitable  cause  of  that  consequence.  It 
will  be  almost  absurd  to  say  that  a  consent  to  certain  papers 
being  burnt,  does  not  imply  a  consent  to  the  application  of  a 
lighted  match  to  them  ;  or  that  a  consent  to  a  person  shooting- 
does  not  imply  a  consent  to  his  pulling  the  trigger  with  intent 
to  shoot. 

86     Cimsent    of  a    person  to  an  act  shall  not  necessarily  be 

implied  merely  from  his  not  taking  steps 

Consent  not    implied      to  prevent  the   doing    of   it.      Remaining 

from  non-prerention.  ^.        •    ,      ,.        i,®  ,.,     ,       " 

passive  intentionally    to   an  act  likely  to 

{x)  Who  ■wills  the  effect  must  also  will  tlie  cause. 

(_y)  We  can  will  the  conseqaences,  in  the  sense  in  which  this  can  in  any  way  be  said 
of  the  ooasequences  of  another  person's  act,  without  consenting  to  the  bringing  about 
of  that  act.  Thu's  many  a  person  troubled  with  toothache,  wills  to  he  rid  of  the  diseased 
tooth  ;  he  has  therewith,  however,  by  far  not  consented  to  the  drawing  oat  of  it. 

i«  Mayne  Cr.  L.  400.  I  i*  Goltd.  A.  XXV,  118. 

"  S.  188,  Act  IX  of  1873.  I         "  KesB.  Einw.,  35, 
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take  place,  after  knowledge  of  that  likelihood,  and  thus 
iillowing  it  to  proceed,  vvith  a  view  to  the  discovery  of  the 
oft'ender  or  of  the  evidence  of  the  offence  does  not  import  a 
consent  to  that  act.  Any  presumption  of  consent  thai,  the 
passivity  might  warrant  would  be  rebutted  by  the  object  with 
which  the  passivity  was  adopted  ;  and  it  would  indeed  be  strange 
to  infer  consent  to  an  act  from  conduct  directed  exclusively  to 
the  punishment  of  that  act. 

It  Avill  be  the  same,  even  if  the  itiformation  of  the  intended 
commission  of  the  offence  is  communicated  by  one  of  the 
real  confederates  of  the  person  who  couimits  the  offence.  This 
generally  takes  place  in  cases  of  contemplated  burglary, 
when  the  owner  of  the  house  in  which  the  biirglaiy  is 
proposed  to  be  committed,  on  receiving  information,  only 
takes  steps  to  secure  the  offenders  in  the  very  commission 
of  the  oflence.  And  it  has  been  repeatedly  held  that  if  a 
person  knows  that  a  burglary  is  to  be  committed  in  his  house, 
and  merely  fakes  no  steps  to  prevent  if,  but  lies  in  wait  to 
cafch  the  burglar,  he  is  not  to  be  deemed  to  consent  to  the 
entry.i^ 

Thus  in  Thompson  v.  State,^'^  it  was  held  that  the  fact  that  the 
owner  upon  being  advised  of  the  intended  burglary  made  110 
effort  to  prevent  it,  but  provided  a  force  to  secure  the  arrest 
of  the  burglars,  did  not  involve  a  consent  to  the  enti'ance,  and 
would  not  affect  their  ciiminality.  In  this  case,  stress  was 
laid  on  the  circumstance  that  the  owner  had  not  made  any 
agreement  with  the  confederate  giving  the  information  by 
which  he  was  to  bring  the  burglars  to  his  house.  The 
rule  will  be  the  same,  even  if  there  is  such  an  agreement. 
Where  a  man  to  whom  the  persons  who  had  planned  the 
burglaiy  of  a  store  communicated  their  plan,  informed  the  police, 
and  was  advised  to  continue  in  the  plot  and  keep  the  police 
informed,  and  the  police  with  the  consent  of  the  owner  of  the 
property  secreted  themselves  in  the  store  on  the  night  when 
the  burglary  was  to  take  place  and  captured  them;  it  was  held 
that  no  inducements  were  offered  to  them  to  commit  it,  nor 
were  they  encouraged  to  commit  the  same,  and  the  mere  con- 
sent of  the  owner  of  the  property,  to  the  police  occupying 
the  store  in  order  to  arrest  them  did  not  constitute  a  consent 
to  the  entry  .^^ 

1"  State  r.  Covington.  2  Bailey,  569.        I  i?  18  Ind.,  386. 

State  r.  SnelT,  22  Neb.,  481.  1  ^^  People  i'.  Morton,  i  Utah.,  407. 
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In  The  Empress  v.  Troylulho  Nath,  ^^  the  accused  asked  the 
proprietor's  godown-keeper  to  take  out  more  goods  than  had 
actually  been  sold  through  the  firm  with  which  the  accused 
was  connected,  telling  him  that  the  profits  would  be  divided 
between  them  ;  and  the  godown-keeper  having  obtained  the 
owner's  permission  assented,  smd  the  accused  was  arrested 
taking  out  the  excess  goods  by  the  police,  who  had  been  cora- 
mixnicated  with,  and  the  High  Court  upheld  his  conviction 
for  abetment  of  theft  under  section  S19^  Jackson,  J.,  in  his 
judgment  observing,  that  *'  the  circumstance — that  owing 
to  the  property  being  removed  with  the  knowledge  of  the 
owner,  the  technical  offence  of  theft  had  not  been  commit- 
ted— does  not  save  the  prisoner  from  the  consequence  of  the 
abetment."  There  appears  to  have  been  no  argument  on 
behalf  of  the  accused  before  the  High  Court,  and  the  ques- 
tion as  to  whether  consent  could  be  implied  from  knowledge 
was  apparently  not  discussed,  and  the  observation  in  regard 
to  there  being  no  theft  was  a  mere  dictum  ;  and  in  the  face 
of  the  general  consensus  of  opinion,  such  a  knowledge 
alone  could  not,  in  the  circumstances  be  held  to  import 
consent,  and  mere  knowledge  of  the  owner  is  quite  immaterial 
for  theft. 

In  Germany  the  high  authoi'ity  of  Binding  is  against  tliis 
view,  and  he  considers  that  there  is  in  such  cases  an  express 
consent  to  the  taking  away  ol  the  thing  though  not  to  its 
appropriation,  and  therefore  there  will  be  no  theft  but  only 
untersehlaf/un;/  (embezzlement).^"  The  weight  of  opinion 
appears,  however,  to  be  against  him  ;  and  Olshausen,  in  his 
Commentary  on  the  German  Penal  Code,^^  observing  that 
a  mere  handing  over  of  a  thing  is  not  to  be  deemed  a  consent 
to  its  removal  by  the  receiver  thereof,  adds  :  ebensoircnij/ 
ist  jede  Niclitverhinderuiuj  der  Wegnahne  mlt  Zudimmung 
identisch,(-)  and  gives  the  following  illustration  in  ^^upport 
of  the  rule,  Der  Kilufer  ciner  Quanlitdt  Sprea  suohfeden  inii  der 
Zumessung  beauftragten  Arheitcr  zu  rcranlassen,  ihm  statt 
dcsseii  Baps  zazumessen ;  letzterer  giag  iin  Einverstandnis.\ 
seines  Herrn  soiceit  darauf  ein.,  als  er  es  gesohehen  liess,  dass  dei 

(z)  StiU  less  can  tlie  nou-prevention  of  taking  away  be  identical  with  consent. 


.S't! 


1"  I.  L.  R.,  IV.  Oal.,  3G6.  |  "«  II  Bind.  Norm.,  555. 
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Kdiifer  selbst des  Bapses  sich  hemclchtigte  ;  es  erfolgte  Verurthei- 
lung  des  Kaufers  lotgen  Diebstalil '"'. 

There  appears  to  be  a  difference  on  the  point  among 
Italian  jurists.  Paolo  says,  po^ere  aglre  di  furto  anche  colui 
che  essendo  presente  al  furto  che  si  commeteva  a  suo  danno 
prohihere  potuit  et  non  prohihuil.  Francesco  Carrara  admits 
cJie  Vannuenza  tcwdfn  e  presunta  del  proprietario  fa  cessare 
il  furto ^  pereJie  supponiamo  la  ijiotesi  che  chl  prendeva  la 
rolm  aresse  ragione  di  credere  che  U  proprietario  consentisse?'^^'''* 
He  added,  however,  that  this  did  not  destroy  the  general 
rule  which  recognized  theft  even  in  ahlazione  (removal)  commit- 
ted in  the  presence  of  the  proprietor. 

87.     The  rule  goes  much  beyond  mere  passivity.     No  con- 
sent   will    be    implied,    even  if  a  person 
Consent  to  an  act  not     learning  that  a  crime  is  to  be  committed 

implied     by     providing  •      ^  i  •         •      j.       i      /•  .      •         , 

facilities  for  it  to  catch     "gamst  him,  instead  of  trying  to  prevent 
the  doer.  it,  lays  traps  to  catch  the  offender.     These 

traps  are  usually  laid  by  providingfaciiities 
for  the  commission  of  the  crime.  As  observed  by  Dr. 
Wharton,  the  circumstance  of'  the  owner  laying  a  trap,  such  as 
putting  out  lights  or  lessening  the  difficulties  of  entrance,  does 
not  preclude  a  prosecution  for  burglary.  ^^  If  one  simply 
leave  marked  property  in  such  a  position  that  if  stolen,  it 
can  be  identified  ;  or  if,  while  keeping  his  door  fastened, 
he  put  out  the  ligiits  and  collects  a  party  of  armed  friends, 
to  seize  the  expected  burglar  ;  the  existence  of  such  traps 
forms  no  defence.  The  fact  that  facilities  for  commitling 
an  offence  aie  afforded,  or  even  that  temptations  to  its 
commission  are  put  in  the  way  of  the  offender  by  one  who 
is  seeking  to  entrap  him,  will  not  affect  the  question  of  his 
guilt,  or  relieve  him  from  legal  responsibility  for  the 
crime. 


(ft)  'J'he  pniuhnsci-  nf  ii  quantity  of-  hnsks  sought  to  persuade  the  hibourei-  outi-usted 
with  the  measuring  out  of  it  i,o  give  him  iiipeseed  instead.  The  latter,  in  iindci'standiiiiT 
with  his  master,  allowed  this  to  talce  place,  so  that  the  purchaser  posscsted  iiimself  of 
the  rapeseed,  and  the  purchaser  \vas  convicted  of  thoft. 

(Ij)  The  assent  tacit  and  presumoil  ci:  the  proprietor  prevented  (the  taking)  being 
theft,  as  we  assume  the  hypothesis  that  he  who  took  the  thing  had  reason  to  believe  that 
the  proprietor  would  consent. 


»2  Carr.  Prog.,  Art.  2034  (n).  |  "  1  Whart.  Or.  L.,  164. 
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The  leading  case  in  support  of  this  view  is  The  King 
V.  Egginton^^  in  which  the  owner  of  a  property,  on  being 
informed  by  his  watchman  that  he  had  been  pohcited  to  take 
part  in  a  robbery  of  the  master's  house,  told  the  servant  to 
go  on  with  the  business  and  consented  to  his  opening  a  door 
leading  to  the  front  yard,  and  also  marked  all  the  property  he 
left  in  the  place  where  the  robbers  were  expected,  to  come 
with  a  view  to  apprehend  them,  and  tliis  conduct  of  the  owner 
was  held  not  to  negative  the  offence,  on  the  ground  that  ''  he 
only  gave  them  a  greater  facility  to  commit  the  larceny  than 
they  otherwise  might  have  had  ;  and  that  this  could  no  more  be 
considered  as  an  assent  tlian  if  a  man,  knowing  of  the  intent  of 
thieves  to  break  into  his  house,  were  not  to  secure  it  with  the 
usual  number  of  bolts  ;  that  there  was  no  distinguisldng 
between  the  degrees  of  facility  a  thief  might  liave  given  to  him  ; 
that  Boulton  (the  owner)  never  meant  that  the  prisoners 
should  take  away  his  property." 

Referring  to  that  case,  Stephens  in  his  Digest  of  Criminal 
Law,^°  gives  the  following  illustration  as  a  correct  statement 
of  the  present  law  on  the  subject.  "  A  instigates  B,  C's 
servant,  to  help  A  to  steal  money  in  C's  desk.  B  tells  his 
master,  C.  C,  in  order  to  detect  A,  tells  B  to  go  on  with  the 
business,  and  so  arranges  matters  as  to  give  A  and  B  opportu- 
nities to  break  open  the  desk  and  take  the  money.  This  is 
theft  in  A." 

It  lias  often  been  held  that  where  the  owner  of  certain  pro- 
perty on  learning  that  an  attempt  is  to  be  made  to  steal  it,  should 
leave  it  exposed  or  place  it  in  some  position  in  expectation  that 
it  will  be  stolen  from  there  by  one  whom  he  suspects  to  be  a 
tliief,  he  shall  not  thereby  be  held  to  have  consented  to  the 
uidawful  taking  of  the  property .^^  In  Reg  v.  Ady{"  the  defence 
was  that  the  prosecutor,  a  clergyman,  had  gone  to  a  magis- 
trate with  the  accused,  knowing  well  who  he  was,  and  simply 
for  the  purpose  of  entrapping  him  into  the  commission  of  an 
offence,  and  of  making  evidence  to  support  a  case  against  him. 
Patteson,  J.,  said  however,  "  If  the  defendant  did  obt'iin  the 
money  by  false  pretences,  and  knew  them  to  be  false  at  the  time, 
it  does  not  signify  whether  they  intended  to  entrap  him  or  not." 
In    R.  V.    Williams,  ^^  overtures  were  made  by  a   person  to  a 


2*  Leach  C.   C,,  913.  1  '«  Keg.  '■.  Lyons,  Car.  &  M.,  217. 

Its  p   257  I  "  7  Car.  &  P.,  140, 
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servant  of  a  publican  to  induce  him  to  join  in  robbing  his  mas- 
ter's till.  The  servant  communicated  the  matter  to  the  master, 
and  by  his  direction,  some  weeks  after,  opened  a  communication 
v?ith  that  person,  in  consequence  of  which  that  person  came  to 
the  master's  premises,  wliere  the  servant  had,  by  the  master's 
direction,  placed  some  money  marked  by  the  master,  in  order 
that  it  might  be  taken  op  by  the  tliief,  and  it  being  so  taken  up, 
the   offence  was  iield  to  be    larceny. 

The  same  rule  is  acted  upon  in  the  United  States  also. 
Thus,  in  Williams  v.  State,^^  Bleckley,  J.,  observed  :  ''It 
seems  to  be  settled  law  that  traps  may  be  set  to  catch  the 
gailt3%  Opportunity  to  commit  crime  may,  by  design,  be 
rendered  the  most  complete,  and  if  the  accused  embrace  it 
he  will  still  be  criminal.  Property  may  be  left  exposed  for 
the  express  purpose  that  a  suspected  thief  may  commit  himself 
by  stealing  it.  The  owner  is  not  bound  to  take  any  measures 
for^  security.  He  may  repose  upon  the  law  alone,  and  the  law 
will  not  inquire  into  his  motive  for  trusting  it."  In  State  v. 
Jansen, '"  a  detective  having  disclosed  to  the  police  the  place 
of  an  intended  burglary,  the  proprietor  of  the  building,  upon 
the  direction  of  the  police,  left  the  rear-door,  usually  locked 
and  barred,  unfastened,  but  closed,  and  in  the  night  the 
accused  with  the  detective  entered  that  door,  the  accused  lifting 
the  latch  and  opening  it,  and  he  was  arrested  by  the  police 
and  the  proprietor  lying  in  wait  inside,  and  it  was  held  that 
there  was  no  such  consent  to  the  entrance  as  to  negative 
the  offe.nce  of  burglary^ 

The  same  was  held  in  State  v.  Stickney,^^  in  which  the 
appellant  personally  performed  e\'ery  act  which  was  essential 
to  the  burglarious  breaking  ;  and  Jotmston,  .).,  in  delivering  the 
opinion  of  the  Supreme  Court  of  Kansas,  said  :  "  The  fact  that  B 
was  willing  to  assist  in  and  facilitate  tlae  detection  and  arrest 
of  a  criminal  does  not  amount  to  a  consent  to  the  commission 
of  the  crime,  nor  will  the  mere  fact  that  there  was  a  detective 
with  and  apparently  assisting  appellant  in  the  commission 
of  the  crime  constitute  a  defence.  ...  If  the  outside  lock  was 
broken  by  appellant,  and  an  entr}-  effected  by  him  with  the 
intent  to  commit  crime,  he  cannot  escape  responsibility  by  the 
mere  fact  that  the  inside  bar  was  not  fr:,stenec(,  nor  because  tlic 
owner  of  the  building  was  lying  in  wait  to  discover  and 
apprehend  the   criminal."     In  State  v.  Duncan  ■'''^  it  was  held 

"  55  Ga.  391.  I  "53  Kan.,  308. 
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that  where  one  had  been  notified  of  a  design  to  steal  his  goods, 
he,  neither  ratifying  nor  suggesting,  might,  in  order  to  detect  tlie 
thief,  direct  an  agent  to  encourage  the  design  and  afford 
facilities  for  the  completion  of  the  crime ;  and  that  such 
facilities  would  not  affect  the  criminal  liability  of  the  thief.''*^ 
In  Pigg  v.  Sfate,^'^  it  was  held  that  if  the  design  was  origi- 
nated b}''  the  thief,  and  the  owner  merely  afforded  an 
opportunity  and  provided  for  his  discovery,  the  guilt  would 
be   complete. 

The  same  view  appears  to  be  taken  in  European  countries. 
Francesco  Carrara  refers  to  a  case  in  Germany  in  which 
a  shopman,  informed  of  the  contemplated  theft  of  his  property,, 
rather  than  prevent  it  facilitated  it,  and  the  highest  coiu't  helcl 
that  there  was  no  theft,  as  //  ladro  si  impadroniva  delle  cose 
altrui  mentre  il  proprietario  voleva  ehe  oosi  fosse.  *'''  The 
Italian  jurist,  however,  does  not  concur  in  that  view,  and 
says  :^'  JE  vero  che  nel  -inomento  del  furto  il  propriefario  voleva 
che  uno  del  ladrl  ruhasse.  Ma  lo  voleva  per  potere  denunziare 
Valtroifarlo  punire  e  ricuperare  le  cos  sue  :  dunque  Vanimo  di 
ahhandonare  il  possesso  in  lui  non  vi  fu,  e  si  scambia  la  volontu 
dl  pnrlare  il  ladro  alia  pena,  col  consenso  alia  distrazione  del 
possesso  e  del  dominfo.  Non  mancavano  dunque  gli  estremi 
ohiettivi  del  furto ;  e  non  mancavano  gli  stremi  subiettivi, 
perche  il  ladro  niente  sapeva  che  il  padrone  tollerasse  il  ruha- 
mento  per  pd  denunciarlo.  D'altronde  il  dubbio  e  in  termini 
risolu.to  dalla  I.  20,  C.  d-e  furth  ;  svl  fondamento  della  (piah 
Struvio,^'^  alia  regola  del  consenso  del  padrone  appone  la  liml- 
tazione  nisi  dominus  ideo  patiatar  fieri  contrectatinnem  ut  in 
ipso  facto  furem  deprehendat.  Uguale  problema  potrebbe  pro- 
■porsi  in  tenia  di  adult erio  e  crederei  eon  identica  soluzione.  ^''^ 

(A)  The  decision  in  Allen?'.  State  3  8  is  not  against  this  Tiew,  as  in  that  case  not 
only  was  the  key,  with  which  the  look  was  opened,  furnished  by  the  master  to  the 
servant  directly  for  the  purpose  of  furthering  the  scheme  for  the  robbery  from  the  locked 
room,  but  the  servant  had  turned  the  bolt ;  and  the  acquittal  proceeded  on  the  gronnil 
that  there  was  no  breaking  actual  or  eonstruotive. 

(6)  The  thief  took  possession  of  the  things,  while  the  proprietor  wished  that  ho 
should  do  so. 

(c)  It  is  true  that  at  the  moment  of  the  theft,  the  ijroprietor  wished  that  one  of  the 
thievca  should  steal.  He  wished  this,  however,  in  order  to  be  able  to  denounce  the  other, 
to  have  liim  punished,  and  to  recover  his  own  things.  The  intention  of  giving 
possession  was  therefore  not  present,  and  the  will  to  bring  the  thief  to  punishment  is 
mistaken  for  consent  to  the  transfer  of  possession  and  ownership.  There  were  not  wanting 
therefore  the  objective    essentials    of  theft,  and  there  were  not  wanting  likendse  the 
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88.  Even  creating  an  up]Jortunity  for  the  commission  of  an 
act  is  not  an  implied  consent  to  tliat  act. 

Creating  opportunity  ^hus  Dr.  Wharton  says  :  "  When  to  the 
S^rcons'ent'to'it.  """^  constitution  of  an  oflfence  it  is  necessary 
^^^^  ^  °  '  that  it  slioulcl  be   committed  without  the 

consent  of  the  party  assailed,  it  is  no  defence  that  opportunities 
for  the  consummation  of  the  offence,  were  offered  by  Govern- 
ment or  by  prosecution.  Exposing  of  marked  goods,  by  their 
owner,  to  a  supposed  thief,  has  been  repeatedly  held  not  to  bar 
a  prosecution  for  larceny." 

It  has  thus  been  held,  that  it  is  no  defence  to  an  indictment 
for  soliciting  a  servant  to  rob  his  master,  that  the  servant 
sought  out  the  defendant  with  tlie  express  purpose  of  receiving 
a  solicitation,  that  the  defendant  might  be  convicted.  ^''  So 
also,  Avhere  a  person,  having  heard  of  the  practice  of  a  highway 
man  to  rob  a  certain  stage  accompanied  it  in  a  post-chaise  for 
the  purpose  of  apprehending  him,  and  when  he  came  up,  and 
presented  a  weapon  and  demanded  money,  gave  him  some  ; 
and  then  with  a  weapon  which  he  carried  for  that  purpose,  and 
Avith  the  assistance  of  the  passengers  of  the  stage,  captured  the 
robber,  and  it  was  held  that  the  ofl'ence  of  robbery  was  com- 
mitted.^^ 

The  same  has  been  held  repeatedly  in  the  United  States. 
It  has  thus  been  held  there,  that  merely  furnishing  opportu- 
nities to  commit  larceny,  for  the  purpose  of  entrapping  the 
one  who  proves  guilty  will  not  prevent  his  conviction.'"' 
If  a  man  is  suspected  of  an  intent  to  steal,  and  another,  to 
try  him,  leaves  his  property  in  his  wa}',  which  he  takes,  he  is 
o'uilty  of  larceny.  But  it  would  not  be  so,  if  the  master  had 
directed  the  servant  to  deliver  the  property  to  the  thief,  instead 
of  furnishing  facilities  for  his  arriving  at  the  place  where  it  was 
kejjt.  ^^  In  People  v.  Ilanselman, "  a  police  officer  for  the 
purpose  of  discovering  the  person  who  had  been  committing 
some  crimes,  feigned  drunkenness  and  pretended  to  fall  in   an 

sabjeotive  essentials,  as  the  thief  did  not  know  that  the  owuer  tolerated  the  theft  only 
in  order  to  denounce  him.  The  doubt  is  moreover  solved  in  the  terms  of  1.  20  Chapter  on 
Theft,  ou  the  ground  of  whioli  Struvio  to  the  rule  of  the  consent  of  the  owner  adds  the 
limitation,  "  unless  the  owner  allowed  the  removal  to  take  place,  so  that  he  might  seize 
the  thief."  A  similar  question  can  be  raised  on  the  subject  of  adultery,  and  I  believe 
with  a  similar  solution. 
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alley  in  a  drunken  stupor,  and  Avhile  so  lying  in  a  perfectly 
conscious  condition,  a  person  whom  he  had  not  suspected 
came  up  to  Mm  and  took  some  mone}''  out  of  his  pocket,  he 
making  no  resistance,  it  was  held  that  there  was  no  such 
consent  as  to  prevent  the  taking  being  larceny.  The  Cotirt 
said  :  "  We  do  not  think  there  is  such  consent,  where  there 
is  mere  passive  submission  on  the  part  of  the  owner  of  the 
goods  taken,  and  no  indication  that  he  ■\^ishes  them  taken,  and 
no  active  measures  of  inducement  employed  for  the  purpose 
of  leading  into  temptation. "^^ 

It  is  on  the  same  principle,  that  sending  decoy  letters  is  held 
not  to  imply  a  consent  to  their  being  taken  by  the  person  to 
whom  they  are  addressed,  and  who  takes  them.  It  has  been 
repeatedly  held,  that  the  circumstance  of,  the  letter  stolen 
being  a  decoy  letter,  is  no  defence  against  a  charge  of  larceny.''^ 
Thus,  in  Reg.  v.  Gardner,  "  an  officer  in  Postal  Department 
intending  to  try  the  honesty  of  a  post-mistress,  sent  a  letter 
by  post,  addressed  to  a  fictitious  person  and  a  fictitious 
street,  putting  two  marked  coins  in  the  letter,  so  as  to  pass 
her  hands.  Her  taking  out  the  marked  money  was  held  to 
be  larceny.  And  it  will  be  so,  even  though  the  letter  may,  on 
account  of  the  manner  of  its  posting  "^  or  otherwise,  not 
constitute  a  mail  letter,  and  its  stealing,  therefore,  may  not  be 
punishable  as  the  larceny  of  a  mail  letter.'*" 

There  was  a  diiference  among  lloman  Lawyers  on  the 
point.  Gaius  ^'  said,  that,  "  if  Titius  solicit  my  slave  to  steal 
my  property,  and  convey  it  to  him,  and  my  slave  inf  )rm  me  of 
it,  and  I,  wishing  to  detect  Titius  in  fias[rante  delicto,  permit 
my  slave  to  convey  my  goods  to  him,"  there  would  be  no  theft, 
as  T  consented  to  liis  dealing  with  my  property.  This  was  iu 
accordance  with  the  opinion  of  the  jurists  of  the  Sabinian 
School.  Ulpian's  opinion  was,  however,  different,  and  Justinian 
finally  decided  that  there  was  no  consent  in  such  cases.  And 
Kessler  points  out  that  it  A\ill  make  nu  diiference  in  the  law 
that  the  person  solicited  is  a  servant  and  not  a  slave,  adding 
IcIl   iriirde  hein  Bedenken  tragen,  Ihn  als  Bieh  zu  hestrafen.  '"^ 

(.'')  I  ■would  have  no  scruple  to  punish  liina  as  a  thief. 
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89.  Consent  will  not  be  implied  from  encouraging  or  even 

co-operating  by  agents  in  the  doing  of  a 

Encouraging    or   co-     criminal  act  with  a  view  to  the  discovery 

operating  in  an  act  to     ^  ^    offender,  SO  long   as   the   doer   is 

discover  the  doer,  does  •    -,        i  t  ^  i        j.i 

not  imply  consent  to  it.     not  induced  or  urged  to  the    act    by    the 

person  against  whom  the  act  is  done,  or 
by  his  agent.  Thus,  if  the  owner,  in  order  to  detect  a  number 
of  men  in  the  act  of  stealing,  directs  a  servant  to  appear  to 
encourage  the  design,  and  lead  them  on  till  the  offence  is 
complete,  so  long  as  he  does  not  induce  the  original  intent,  but 
only  provides  for  its  discovery,  after  it  is  formed,  the  crimin- 
ality of  the  thieves  will  not  be  affected.  *^  In  Beg.  v. 
Bannen,  *"'  a  person  was  convicted  of  feloniously  making  dies, 
though  he  got  them  made  by  a  person,  who,  before  making  them, 
applied  to  the  mint,  and  received  instructions  to  make  them. 
In  Com.  V.  Hollister,*''  Brown  had  informed  the  chief 
of  Police  and  Spencer,  into  whose  pay  office  the  robbery  was  to 
be  committed,  of  the  purpose  and  plan  of  the  alleged  confeder- 
ates, and  of  the  time  they  had  fixed  for  the  consummation  of  the 
offence,  and  was  co-operating  with  the  police  and  the  intended 
victims  of  the  plot  for  the  purpose  of  detecting  those 
engaged  therein ;  and  it  was  held,  that  it  did  not  follow  that 
two  of  the  confederates,  who,  without  any  suspicion  that  Brown 
was  acting  the  part  of  a  detective  and  informer,  feloniously  took 
and  carried  away  packages  of  money,  were  any  the  less 
a'uiltv  of  larcenv. 

90.     Inducing  a  person  to    do  an    act,  however,    implies    a 
consent  to  the  act.     It   has  been  repeat- 

Indacingaperson  to     ediy  held,  that,  if  the   design  of  an    act 
an  act  implies  consent  to      .■'..,,,  o   .  , 

the  act.  1*^  onginated  by  a  person   agamst   whom 

the  act  is  to  he  done  or  by  his  agent, 
and  is  suggested  by  him  to  the  person  who  does  the  same 
merely  adopting  the  suggestion,  the  latter  is  deemed  to  do  it 
with  the  implied  consent  of  the  originator.*^  In  The  King  v. 
Egginton,  *^  the  Court  laid  great  stress  on  the  circumstance 
that  although  Boul ton,  the  owner  of  the  things  stolen,  "had 
permitted  or  suffered  the  meditated  offence  to  be  committed, 
he  had  not  done  any  thing  originally  to  induce  it;  .  .  . 
that  the  design  originated  with  the  prisoners  ;  and  that  all 
Boalton  did  was  to  prevent   their   design   being   carried  into 

••■=  Rex.  ■v.  Whittingham,  Leaoli  CO.  ,      I  ♦'  157  Pa.,  13. 
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undetected  execution  ;  which  differed  the  case  greatly  from 
what  it  might  have  been  if  he  had  employed  his  servant  to 
suggest  the  perpetration  of  the  offence  originally  to  the 
prisoners." 

In  People  v.  McCord,  ^  the  proprietor  of  a  store,  with  some 
other  persons  and  a  detective  stationed  themselves  in  the  store, 
and  another  person  acting  as  a  detective  left  a  window  un- 
fastened, through  which  the  accused  entered,  when  he  w\as 
arrested,  and  indicted  for  burglarj^  He  was  acquitted,  how- 
ever, on  the  ground  that  the  crime  was  instigated  by  a  confi- 
dante of  the  proprietor  with  his  acquiescence,  and  the  accused 
was  merely  aiding  and  abetting  him,  Campbell,  J.,  in  delivering 
the  opinion  of  the  court,  said  :  ''He  Avas  not  the  active  agent 
in  the  crime,  but  guilty  of  aiding  and  abetting  Flint,  and 
therefore  only  guilty  if  Flint  was  guilty.  It  would  be  absurd 
to  hold  Flint  guilty  of  burglary.  He  did  what  he  was  expect- 
ed to  do,  and  had  no  such  intention  as  would  hold  him 
responsible.  It  may  be  true  that  a  person  does  not  lose  the 
character  of  an  injured  party  by  merely  waiting  and  watching 
for  expected  developments.  .  .  .  ,  .  It  would  be  a  disgrace  to 
the  law  if  a  person  who  has  taken  active  measures  to  persuade 
another  to  enter  his  premises  and  take  his  property  can  treat 
the  taking  as  a  crime,  or  qualify  any  of  the  acts  done  by 
invitation  as  criminal.  What  is  authorized  to  be  done  is  no 
wrong  in  law  to  the  instigator.  In  this  case,  Flint  was  active 
in  the  matter,  and  the  circumstances  are  clear  that  it  was  by- 
such  authority  as  would  exonerate  him  and  his  victim  from 
criminal  responsibility." 

In  Johnson  v.  State, ^  the  court  said:  "The  fact  of  such 
conspiracy  once  being  established,  the  subsequent  consent  of 
the  owner  (or  those  acting  for  him)  for  the  conspirators  to  enter 
the  building  will  not  affect  their  guilt  in  the  least,  unless  the 
evidence  shows  that  Higgins  and  Garwood,  or  the  detective 
employed  by  them,  suggested  the  offence,  or  in  some  way  creat- 
ed the  original  intent  or  agreement  to  commit  the  offence  as 
charged."  In  Connor  v.  People,^  the  scheme  to  rob  the  Ex- 
press Company  was  instigated  by  the  superiors  of  H.,  and 
suggested  by  him  to  the  person  charged  with  robberj',  and  even 
communicated  to  the  officers  of  the  Company,  who  consented 
to  it,  and  it  was,  therefore,  held,  that  the  offence  of  robbery  was 
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not  committed.  (^)  It  has  been  repeatedly  held  that  the  employ- 
ment of  spies  is  justifiable  only  so  long  as  the  person  thus 
employed  "  instigates  offences  no  further  than  by  pretending  to 
concur  with  the  perpetrators."  ^ 

91.    To  imply  consent  on  the  part  of  a  person,  it  is  not  neces- 
sary even,  that  he  should  have  originated 
Soliciting  a  person  to     ^^le  idea   of  the  offence.     Mere  soliciting 

do  an  act   implies  con-  j.     j  a      -n    •        i  ^ 

sent  to  it  ^  person  to  do  an  act  will  imply  consent 

to  the  doing  of  the  act,  even  if  the  idea  of 
doing  the  act  should  have  originated  with  the  person  doing  it. 
Thus  in  Williams  v.  State,*  the  design  originated  with 
the  thief  himself,  who,  however,  was  invited  to  the  place,  where 
cotton  was  given  him  with  the  owner's  consent  by  his 
agent ;  and  Bleckley,  J.,  in  delivering  the  opinion  of  the  Supieme 
Court  of  Georgia,  observed  :  "  Can  the  owner  directly,  through 
his  agent,  solicit  the  suspected  party  to  come  forward  and 
commit  the  criminal  act,  and  tlien  complain  of  it  as  a  crime, 
especially  where  the  agent,  to  Avhom  he  has  entrusted  the  con- 
duct of  the  transaction,  puts  his  own  hand  into  the  corpus  delic- 
ti, and  assists  the  accused  to  perform  one  or  more  of  the  acts 
necessary  to  constitute  the  offence  ?  Should  not  the  owner 
and  his  agent,  after  making  every  thing  ready  and  easy,  wait 
passively  and  let  the  Avould-be  criminal  perpetrate  the  offence 
for  himself  in  each  and  every  essential  part  of  it?  It  would 
seem  to  us  that  this  is  the  safer  law,  as  well  as  the  sounder 
morality,  and  Ave  think  it  accords  with  the  authorities.  It  is 
difficult  to  see  how  a  man  may  solicit  another  to  commit  a 
crime  upon  his  property,  and  when  the  act  to  which  he  was 
invited  has  been  done,  be  heard  to  say  that  he  did  not  consent 
to  it.  In  the  present  case,  but  for  the  owner's  incitement, 
through  his  agent,  the  accused  may  have  repented  of  the 
contemplated  wickedness  before  it  had  developed  into  act.  It 
may  have  stopped  at  sin,  without  putting  on  the  body  of  crime. 
To  stimulate  unlawful  intentions,  with  the  motive  of  bringing 

{E)  Goddard,  J,,  in  delivering  the  opinion  of  the  Supreme  Court  of  'Colorado,  said  '■ 
"  We  do  not  wish  to  he  understood  as  intimating  that  the  serTices  of  adetective  cannot  bo 
legitimately  employed  in  the  discovery  of  the  perpetrators  of  a  crime  that  has  heen  or  is 
being,  committed,  but  we  do  say  that  when  in  their  zeal,  or  under  a  mistaken  eense  of 
duty,  detectives  suggest  the  commission  of  a  crime  and  instigate  others  to  take  partiu 
its  commission  in  order  to  arrest  them  while  in  the  act,  although  the  purpose  may  be  to 
capture  old  offenders,  their  conduct  is  not  only  reprehensible,  but  criminal,  and  ought  to 
be  rebuked  rathpr  than  encouraged  by  the  courts." 


Reg.  V.  Mullins,  3  Cox,  C.  C.  531  ; 
Queen-Empress  v.  Mona  Puna,  I. 
L.  E.,  XVI  Bom.,  669. 
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them  to  punishable  maturit}-,  is  a  dangerous  practice.  Much 
better  is  it  to  wait  and  pee  if  they  ^vill  not  expire.  Humanity  is 
weak  ;  even  strong  men  are  sometimes  unprepared  to  cope  Avitli 
temptation  and  resist  encouragement  to  evil."  So  also,  where 
detectives,  who  had  been  working  up  a  case  against  a  person, 
went  into  a  bank,  and  then  went  out  and  told  him  that  the}' 
wanted  more  help  and  solicited  him  to  go  in  to  help  them,  and 
he  followed  them  in,  it  was  held  that  he  was  not  guilty  of 
burglary,  ^  as  the  detectives  could  not  be  considered  in  any 
other  light,  than  as  the  servants  and  the  agents  of  the  bankers  in 
communication  with  "whom  they  had  been  acting. 

92.  The  question  of  consent  cannot  arise  in  cases  where  the 
act  constituting  the    offence  is  done  by 

No  question  of  consent  the  person  injured  or  by  a  person  who 
where  criminal  act  is  actually  is,  or  should  be  deemed  to  be,  an 
done  by  injured  person.      ^^^^^^  ^f  j^j^^    j^,,  ^^ j^^^,  ^^^^^^^^  ^^^  ^^  ^^^^^^ 

liable  for  the  acts  of  the  victim  or  his 
agent."  Any  other  person  can  be  charged  with  the  act,  only  as 
his  accomplice,  and  to  constitute  a  person  the  accomplice  of 
another  in  an  otFence,  it  is  necessary  that  there  should  be  an  in- 
tentional co-operation  in  the  commission  of  that  offence.  There 
can,  of  course,  be  no  such  co-operation  Avhen  the  intention  of 
the  person  doing  the  act  is  not  to  commit  an  offence,  but  to 
secure  the  conviction  of  another  person  for  the  commission  of 
an  offence  by  that  act.  In  State  v,  Jansen^  Brewer,  J., 
observed,  that  ''the  act  of  a  detective  may,  perhaps,  not  be 
imputable  to  the  defendant,  as  there  is  a  want  of  community  of 
motive."  The  law  is  quite  clear,  however,  against  treating  as 
an  accomplice  a  person  who  participates  in  an  act  done  by 
another,  with  a  motiAe  the  very  opposite  of  that  other. 
Thus  if  one  pretending  by  way  of  artifice  to  be  an  accomplice, 
but  belie\-ed  by  the  accused  to  be  a  real  accomplice,  performs 
at  the  instance  of  the  owner  of  the  goods,  acts  amounting 
to  the  physical  constituents  of  larceny,  the  pretended  accom- 
plice represents  the  owner  and  not  the  accused,  although  the 
accused  may  have  concurred  in  the  acts  and  thought  he 
prompted  them,  and  therefore  the  accused  cannot  be  held 
guilty  on  account  of  them.  Speaking  of  such  an  accomplice 
Bleckle}',  J.,  in  Williams  v.  State  ^  observed  that  "  that  person 
was  in  mental  and  moral  concert  with  the  owner,  not  with  the 


Spei.len   v.    State,  3  Tex.  Ct.  App.,      I  "  State  f.  Douglas,  44  Kan.  6  IS. 
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accused.  It  is  incredible  that  he  was  engaged  in  stealing 
during  this  transaction.  'L'here  was  no  guilty  taking  or  carry- 
ing done  by  him.  The  defendant  is  responsible  alone  for  such 
taking  and  carrying  away  as  were  done  by  himself.  The  acts 
of  the  counterfeit  accomplice  proceeded  from  the  joint  will  of 
himself  and  the  accused.  He,  with  the  owner,  was  running  on 
the  line  of  detection  and  arrest.  The  accused  had  a  supposed 
ally,  but  not  a  real  one.  The  pretended  accomplice  could  do  no 
act,  which  would  render  the  defendant  guilty,  for  the  former 
was  making  no  effort  to  become  guilty  himself."  A  spy  is 
both  in  fact  and  in  principle  entirely  distinct  from  an  accomplice, 
and  while  the  latter  confesses  himself  a  criminal,  the  former 
may  be  an  honest  man.  C)  In  Eec/  v.  Despard, '"  Lord 
Ellenborough  observed,  that  these  persons  did  not  partake  of  the 
criminal  contamination  of  accomplices  who  enter  into  '■(com- 
munication with  the  conspirators  with  an  original  purpose  of 
discovering  their  secret  designs,  and  disclosing  them  for  tlie 
benefit  of  the  public." 

Excluding  the  case  of  an  accomplice,  it  is  a  geneial  principle, 
that  to  convict  a  person  of  an  offence,  it  must  appear  that  he 
himself  did  all  that  Avas  necessary  to  constitute  that  offence. 
Thus  where  no  criminal  act  is  done  by  the  person  charged,  as, 
for  instance,  the  door  is  opened  ami  he  called  to  enter  by  an 
agent  of  the  owner  of  the  building,  or  the  owner's  property  is 
given  to  him  by  the  agent, '^  though  only  with  a  view  to  secure 
evidence  of  his  guilt,  there  will  of  course  be  no  offence. 

On  the  same  principle,  a  conviction  for  burglary  in  a  court- 
room Avas  set  aside  in  Saunders  v.  People^  "  in  Avhich  a  police- 
man had  on  the  offender's  request  left  open  the  door  of  the  court- 

(f)  In  71*13^.  V.  MuAlins,  "  JIaule,  J.,  in  distinguishing  between  the  two,  said  :  ''  As  to 
P  ai)d  D,  they  were  persons  who,  undevataucling  as  they  say,  that  there  were  dangerous 
designs  entertained  by  certain  Chartist  Sooicties,  joined  the  meetings,  and  pretended  to 
sympathize  with  the  views  of  the  conspirators,  iu  order  that  they  might  communicate 
their  designs  to  Government.  They  joined  tlie  scheme  for  the  purpose  of  defeating 
it,  and  may  be  called  spies.  B,  and  B,  on  the  other  hand,  were  really  Chartists,  con- 
oiirring  fully  ia  the  criminal  designs  of  the  rest  forace:taia  time,  until  getting  .alarmed, 
or  for  some  other  cause,  they  turned  upon  their  former  associates,  and  gave  information 
against  them.  Ihese  persons  may  bo  truly  called  accomplices."  And  this  was  quoted  with 
approval  in  Qusen-Bmpress  v.  Javecharaiii,''-^  in  which  Jardine,  J,,  in  delivering  the  judg- 
ment of  the  Court,  said:  "M  appears  from  his  own  account  to  have  been  the  first 
instigator  of  the  present  offence  ;  not  merely  a  spy,  who  knowing  of  criminal  doings, 
or  doings  which  will  culminate  in  a  crime,  merely  pretends  to  concur  with  the  per- 
petratoi-s." 


f  3  Cox  C.  C,  530.  I  11  I.  L.  B.,  XIX  Bom.,  363. 

10  28  State  Trials,  489.  |  i^  peopie  ,-.  Collins,  63  Cal.,  185. 
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room  under  his  superior's  sanction,  with  a  view  that  the  offender 
might  take  away  certain  bonds  from  there.  In  Sanders  v. 
Stated*  the  prosecutor  was  informed  that  certain  persons  were 
coming  to  liis  smoke-house  on  a  specified  night  to  steal  his 
meat,  and  he  and  others  concealed  themselves  near  by  to  watch; 
the  smoke-house  door  was  opened,  and  the  house  entered,  when 
immediately  the  parties  on  watch  closed  in  and  arrested 
two  of  the  intruders  in  the  smoke-house.  It  was  claimed 
that  Avhat  was  done  was  by  the  consent  of  the  prosecutor,  in 
pursuance  of  a  plot  arranged  between  him  and  one  Ellison. 
It  was  held  that  if  the  breaking  of  the  house,  or  the  removal 
of  the  meat  was  an  act  done  by  Ellison  Avith  the  consent  of 
tke  prosecutor,  and  the  intruders  only  aided  and  abetted  him, 
they  would  not  be  guilty  ;  but  if  the  plan  or  plot  was  only  to 
detect  the  crime,  and  not  bring  it  about,  they  would  be  guilt}-, 
if  in  fact  they  feloniously  broke  and  entered,  or  with  a  felonious 
intent,  and  without  the  prosecutor's  consent,  removed  any  part 
of  the  meat ;  that  a  man  might  direct  a  servant  to  appear  to 
encourage  the  design  of  the  thieves,  and  to  lead  them  on  till  the 
offence  should  be  complete,  so  long  as  he  did  not  induce  the 
original  intent,  but  only  provided  for  its  discovery  after  it  was 
formed  ;  that  if  a  man  was  suspected  of  an  intent  to  steal,  and 
another  to  try  him,  left  property  in  his  way,  which  he  took, 
he  A\-ould  be  guilty  of  larceny  ;  but  that  would  not  be  the  case, 
if  the  master  had  directed  the  servant  to  deliver  the  property 
to  the  thief,  instead  of  directing  him  to  furnish  facilities  for  his 
arriving  at  the  place  where  it  was  kept.^' 

In  State  v.  Ilays,^^  a  detective  went  Avith  the  accused  to  a 
store  in  the  night-time,  having  previously  informed  the  police 
of  his  intention.  The  accused  raised  the  Avindow,  and  the 
decoy  entered  and  handed  out  some  goods  to  him,  and  the 
Supreme  Court  of  Missouri  held  that  as  the  accused  did  not 
enter  the  warehouse  either  actually  or  constructively,  he  did  not 
commit  the  crime  of  burglary,  no  matter  what  his  intent  was. 

It  will  be  the  same,  even  if  the  communication  is  not  made  to 
the  master,  but  a  servant  in  the  interests  of  Ins  master  communi- 
cates to  the  police  the  intention  to  commit  the  offence, 
and  under  the  instructions  of  the  police  encourages  or  facilitates 
the  commission  of  the  offence.  In  R.  v.  Johnson,^''  Maule, 
.r.,   said,   that   Cole  the   groom    acting   under    the   directions 


Vide  30  Am.  Rep.,  130  (n).  |  '°  16  8.  W.  U.,  514. 
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of  the  police  must  be  taken  to  have  been  acting  under  the 
directions  of  his  master  ;  and  that  as  he  not  only  facilitated 
the  commission  of  the  offence,  but  actually  lifted  the  latch  of 
the  door,  and  admitted  the  offender  who  entered  an  open  door, 
the  latter  did  not  do  any  act  that  could  make  his  entrance  a 
burglary  ;  and  the  acquittal  was  mainly  based  on  that  ground. 

In  Rex  V.  Bigley, '"'  a  charge  of  burglary  was  maintained  in 
the  Irish  Court  against  certain  persons,  though  the  proprietor 
of  the  house  had,  on  being  apprised  of  their  purpose,  provided 
a  force  for  their  reception,  and  on  their  knocking  at  the  door, 
himself  opened  it,  whereupon  the  prisoners  rushed  in,  locked 
the  door,  and  were  proceeding  further  into  the  house,  when  his 
men  overpowered  and  secured  them.  It  was  contended  that 
there  Avas  neither  force  not  fraud  in  the  entrance,  as  the  owner 
voluntarily,  and  with  a  knowledge  of  their  intention,  had 
opened  his  door  to  the  prisoners  so  that  a  material  ingredient 
of  the  crime  of  burglary  was  wanting.  The  Judges  ■were 
unanimous,  however,  that  the  offence  was  completed  ;  but  the 
decision  does  not  appear  to  rest  on  sound  principles. 


IS  1  Craw.  &   D.,  202. 


192  CONSENT  IS  MERELY  TO  AN  ACT.  [S.  91,  95. 

CHAPTER  Y. 

The  Scope  op  Consent. 

93 .  We  must  now  consider  the  scope  and  the  extent  of  consent? 

the  orbit  of  its  operation,  and  the  extent  of 

onsea    is  mere  y  o     j^s  effect.  This  involves  an  enquiry    as  to 
an  act.  ,        .     .      i        .  .        '       ■' 

what  it  IS  tiiat  is  consented  to,  when  con- 

fieiit  is  given.     It  must,  in  the  first  place,    be  made  clear   that 

what  is  consented  to  is  an  act,  including  in  that  term  also  the 

intentional  omission  of  an  act.    Consent  cannot  be  given  merely 

to  a  thing  or  to  a  peison  or  to  any  state  or  condition  of  things 

or  persons.     Strictly  speaking  there  can  be  no  consent  even    to 

an  event  or  to  the  consequences  of  an  act,  though  as  observed 

above  a  consent  to  them  is  generally  spoken  of  even  bj' lawyers 

and  jurists.     The  Indian  Contract  Act  has,  no  doubt,    defined 

consent  as  an  agreement  of  two    or   more    parsons   upon    the 

same  thincr  in  the  same    sense.       It  is  clear,  however,  fi-nm  the 

context,  that  the  word  thing  in  that  definition  isused  in  its  most 

comprehensive  sense,  in   T\-hich    it   means   rather   an  act  than 

its  physical  object. 

94.  Consent  can  besides  be  only  to  an  act  of  another  person. 
„  ,       It  concerns  vielmehr  nuf  nichts  mehr  und 

Consent    can   be  onlv  •  7  ,  .  7  j^       ,•        rr      ji 

to  another's  act.  '      ""•^'^■^'    ^-eniger   (lis   auf     (he    n(indhnuj^ 

des  Anderen.  '■"■  The  very  definition  ot 
consent  proposed  by  Kessler.  as  erJdarfe  Uehersinsti mmung  de>< 
WUlens  einer  Person  mitder.  .  .  Handlitng  eines  Anderen,^  ^'''' 
makes  it  plain  that  the  act  consented  to  must  be  of  another 
person.  One  may  wish  for  or  intend  one's  own  act,  but  he 
cannot  be  said  to  consent  to  it.  SS.  87  and  88  of  the  Indian 
Penal  Code  indeed  speak  of  a  person's  consent  to  suffer  or  to 
take  the  risk  of  harm,  but  to  suffer  or  take  the  risk  of  harm 
is  not  an  act,  and  the  consent  in  such  cases  is  really  to  another 
person  doing  the  act  which  must  or  is  likely  to  cause  that  harm. 

95.  The  operation  of  the  mind  in  regard  to    one's    own   act 

^.   .     .        ,  corresponding  to  the  consent   to   another 

Distinction      between  j         j.  •     j     •         j.    i        tx-  m 

consent  and  will.  P^^-'^o'^  ^  ^^^  ^^  designated  volition  or  will- 

ing.    Thus  "  Avill  "  is  the  state  of  mind  in 

(a)   Nothing  more  or  less  tlian  the  act  of  the   other. 

(fe)  The  declared  agreement  o£  the  will  of  one  person  with  the  .   .  .  act  of  another, 

I  Kess.  Einw.,  2S.  |      "  Vide  Supra,  P.  6. 
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favor  of  a  man  doing  an  act  which  he  intends  and  decides  to 
do,  and  a  man  is  said  to  will  one's  own  acts  as  he  is  said  to 
consent  to  another's  acts.  The  cause  of  consent  like  that  of 
will  is  separate  and  independent  of  consent,  and  a  person 
may  consent  to  an  act  of  another  as  he  may  will  his  own  acts, 
even  though  he  does  not  wish  for  or  approve  of  them. 

This  distinction  between  will  and  consent  was  long  ignored 
in  the  English  law,  and  the  two  words  often  used  synony- 
mously. Strange  as  it  may  appear,  no  distinction  was  made 
even  between  the  opposition  to  a  person's  will  and  the  mere 
absence  of  his  consent.  Thus  the  Statute  of  Westminster  I 
Ch.  13,  provided  that  no  man  "should  ravish  a  maiden 
within  age,  neither  by  her  own  consent,  nor  without  consent, 
nor  a  wife  or  maiden  of  full  age,  nor  other  woman,  against 
her  Avill."  Ten  years  later  the  Statute  of  Westminister  II, 
Oh.  34,  provided  that  "  if  a  man  should  ravish  a  woman, 
married,  maiden  or  other  woman,  where  she  did  not  consent 
neither  before  nor  after,"  he  should  be  punished  with  death,  at 
the  appeal  of  the  party  ;  and,  likewise,  "  where  a  man  ravisheth 
a  woman,  married  lady,  maiden,  or  other  woman,  with  force, 
although  she  consent  afterward,  she  should  have  a  similar 
sentence  upon  prosecution  in  behalf  of  the  king." 

Notwithstanding  that,  however,  every  standard  wr-iter  on 
criminal  law  defined  rape  as  the  carnal  knowledge  of  a  woman 
by  a  man  forcibly  and  against  her  will ;  which  clearly  indicated 
not  merely  the  absence  of  consent,  but  the  existence  of  a  will  in 
the  woman,  Avhich  should  have  opposed  the  carnal  knowledge. 

This  definition  was  adopted  even  by  Judges  in  the  United 
States,  as  well  as  by  some  of  the  Legislatures  there.  The 
expressions  "  without  her  consent,"  and  "  against  her  will " 
came  there  also  to  be  used  and  understood  as  synonymous  with 
each  other.  In  Whittaler  v.  State, '  Orton,  J.,  observed,  "  In 
the  law,  and  in  defining  the  crime  of  rape,  the  terms  '  against 
her  will '  and  '  without  her  consent '  are  used  convertibly. 
And  they  are  so  used  in  the  statutes  of  many  of  the  States,  as 
in  Massachusetts,  Vermont,  Ohio  and  New  Jersey."  As  point- 
ed out  by  Gray,  J.,  in  delivering  the  opinion  of  the  Supreme 
Court  of  Massachusetts  in  Com.  v.  BurJce,*  "  the  earlier  and 
more  weighty  authority  shows  that  the  words  '  against  h  er 
Avill,'  in  the  standard  definitions,  mean  exactly  the  same  thincr 

s  50  Wis.,  518.  I         *  1C5  Mass.,  376, 
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as  '  without  her  consent  ;'  and  that  the  distinction  between 
these  phrases,  as  applied  to  this  crime,  which  has  been 
suggested  in  some  modern  books,  is  unfounded." 

This  confusion  was  due  partly  to  the  circumstance  that 
most  of  the  acts  having  a  legal  operation  and  giving  rise  to 
rights  and  duties,  are  of  a  compound  nature,  consisting  of 
several  physical  movements  by  one  person  or  more.  Viewed 
with  reference  to  the  movements  of  different  persons,  the  act  is 
said  to  be  of  those  persons  respectivel}-,  and  sometimes  even 
designated  by  different  words.  The  giving  of  a  thing  by  one 
person  to  another  is  a  taking  of  it  by  that  other.  In  cases  of 
kidnapping  or  enticing  a  person,  there  is  an  act  by  the  person 
kidnapped  or  enticed  which  consists  generally  in  going  away 
from  his  guardian's  control.  In  cases  of  sexual  intercourse, 
there  is  olten  an  act  b}-  the  woman  as  well  as  one  by  the  man, 
though  there  is  no  special  word  for  the  woman's  act.  So  far  is 
the  doctrine  carried  that  when  a  person  to  whom  a  an  act  is 
done  is  passive  and  does  nothing  against  it,  his  passivit}?  and 
omission  are  deemed  to  be  his  acts,  and  designated  as  per- 
mitting or  submitting  to  that  act,  corresponding  to  dulding 
of  the  (xerman  jurisprudence.  A  person  giving  or  taking  a 
thing  unconsciously  to  or  from  a  person  is  thus  said  to  give 
or  take  that  thing  without  his  consent,  when  what  is  meant 
is  really  only  that  it  is  given  or  taken  without  a  conscious 
volition  on  his  part,  or  without  the  consent  of  the  person  to 
whom  it  is  given  or  from  whom  it  is  taken.  The  distinction 
has  considerable  importance  in  case  of  larceny,  which  includes 
most  of  the  offences  relating  to  the  transfer  of  movable  pro- 
perty ;  the  offence  being  deemed  theft  when  the  act  is  looked 
from  the  point  of  view  of  the  person  taking  the  thing  trans- 
ferre  d,  and  extortion  or  cheating  when  the  act  is  looked  from 
the  point  of  view  of  the  person  giving  it.  In  such  cases,  if  a 
thing  is  given  to  any  person  unconsciously  and  without  adver- 
tence thereto,  there  cannot  but  have  been  a  will  to  s'ive  it, 
but  there  may  not  have  been  a  consent  to  its  taking  by  any 
person.  So  also  if  a  person  takes  a  thing  from  another  uncon- 
sciously and  without  knowing  of  it,  he  may  have  taken  it 
without  his  own  will,  but  there  must  have  been  consent  to  his 
'4aking  it  on  behalf  of  the  giver.  Similarly  in  cases  of  rape, 
while  will  and  consent  are  both  operations  of  the  woman's  mind 
in  regard  to  the  act  of  intercourse  Avith  her,  will  has  reference 
to  her  own  part  of  the  physical  movements  constituting  that 
act,  while  consent  has   reference  to  the  man's   part  of  those 
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movements,  and  the  intercom-se  may  be  rape  when  there  is  no 
consent  of  hers  to  his  part,  of  the  act,  or  when  he  does  it 
against  her  inclination  to  her  own  part  of  the  act. 

96.     The  distinction  between  the  opposition  to  will  and  the 

absence  of  consent  was,  however,  distinctly 

General  recognition  of    recomized  in  some  cases  of  rape  even  in 

coLSir:-!^'^^^^"  EngV-  i^^'p  \^'i' "  ^'fi''{  \''^ 

Campbell,  C.  J.,  who  delivered  the  leading 
decision,  speaking  of  the  proper  definition  of  the  crime  of  rape, 
said:  "  Is  it  carnal  knoAvledge  of  a  woman  against  her 
Avill,  or  is  it  sufficient,  if  it  be  without  the  consent  of  the  prose- 
cutrix ?  If  it  must  be  against  her  -will,  then  the  the  crime  was  not 
proved  in  this  case;  but  if  the  offence  is  complete  where  it  was  b}^ 
force  and  without  her  consent,  then  the  offence  proved  that  A\'as 
charged  in  the  indictment,  and  the  prisoner  was  properly 
convicted."  In  Reg.  v.  CJtarles  Fletcher,'^  the  indictment 
charged  the  prisoner  with  having  committed  the  offence  of  rape 
against  the  girl's  will  and  without  her  consent ;  and  Pollock, 
C.  B.,  in  the  judgment  of  the  Court  of  Criminal  Appeal, 
observed  more  than  once,  that  there  Avas  no  evidence  in  the 
case  "  to  establish  either  that  the  connection  was  against  her 
will  or  without  her  consent."  In  the  United  States  also,  in 
People  V.  Crossioell^  Cooley,  J.,  in  delivering  the  opinion  of  the 
Supreme  Court  of  Michigan,  even  observed  ;  "  We  are  aware  of 
no  adj  udged  case  that  will  justify  us  in  construing  the  Avords 
'  against  her  will'  as  equivalent  in  meaning  with  Svithout  her 
intelligent  assent,'  nor  do  Ave  think  sound  reason  will  sanction 
it." 

In  regard  to  rape,  the  distinction  is  most  clearly  recognized 
in  the  Indian  Penal  Code  and  the  Ncav  York  Penal  Code, 
according  to  which,  rape  may  be  either  against  the  Avill  of  the 
female  with  Avhom  the  intercourse  is  had,  or  without  her 
consent.^  In  explaining  the  distinction  betAveen  these  alterna- 
tive expressions,  Mr.  ^layne  says,"  that  the  phrase  against  one's 
Avill  "  implies  mental  opposition  to  an  act  Avhich  is  anticipated 
before  it  takes  place.  If  a  man  suddenly  receives  an  unexpected 
blow,  he  is  struck  Avithout  his  consent,  but  not  against  his  Avill, 
AA^hich  he  has  no  opportunity  of  exercising."  This  does  not 
appear,  however,  to  exhaust  the  difference  betAveen  the  tAvo 
expressions,    which  appear  to  indicate   different  conditions  of 

»     8  Cox  C.  C,  134.  I  '  13  Mich.,  427. 

8  10  Cox  0.  C,  248.  I  5  I.  p.  c,  S.  375  N.  Y.  p.  C.,  S.  278 

8  MayneCr.  L.,58l. 


196  GENERAL  RECOGNITION  OF  THE  DISTINCTION.  [S.  96. 

things.  She  may  have  a  will  for  intercourse  Adthout  con- 
senting to  it,  as  she  may  consent  to  it  without  having  a 
will  for  it,  and  the  intercourse  will  be  rape  if  there  is  no 
consent,  but  not  if  there  is  no  will.  Mere  absence  of  will, 
unlike  absence  of  consent  will  not  constitute  rape,  as  will 
has  reference  to  an  act  of  her  omd,  and  its  absence  can 
interfere  with  her  acting,  or  with  the  nature  or  legal 
character  of  her  act,  without  necessarily  affecting  the  legal 
character  of  the  act  of  another  person  which  he  ex  hypothesi 
will  do  with  her  consent.  It  will  be  different,  however,  if  the 
act  consented  to  by  her  is  done  not  in  the  absence  of  her  will, 
but  against  (i.  e.,  in  active  opposition  to)  her  will,  as  will 
comes  into  play  immediately  prior  to  her  act,  and  if  against 
the  act,  must  from  its  nature  be  held  to  indicate  a  revocation 
of  her  prior  consent  to  the  act. 

This   distinction  between   the   opposition  to    will  and    the 
absence    of   consent   is  clearly  recognized  in  the  Continental 
Codes  in  regard  to   other  offences  also.    Thus,  in  speaking  of 
the  cognate  offence  of    assault    against    the     modesty  of    a 
woman,  R.  Garraud    says,   that   la  jurisprudence  profitant   de 
Vabsence  de  toute  detenniiiadon  precise  et  legale,  parait  decider 
aujourd'hui  que   V attentat  a  la  pudeur  existe    toutes   les   fois 
que   Vacte  a  e.tk   commis  malgre   la  volonte  ou   meme   sans     h 
Gonsentement  de  la  victime}" 

The  Continental  Codes  appear  to  make  a  distinction  even 
between  the  absence  of  consent  and  the  absence  of  will.  Thus 
it  appears,  that  in  case  of  offences  directly  against  the  person 
of  the  individual  affected  the  act  to  constitute  an  offence  is 
generally  required  to  be  against  the  will  of  that  individual  ;  and 
in  other  cases,  in  which  it  concerns  only  his  propert}'  the  act 
may  be  an  offence  even  if  it  is  only  without  his  will ;  while  to  be 
an  offence  against  persons  other  than  those  directly  affected  by 
it,  it  need  only  be  without  their  consent.  In  the  German 
Penal  Code,  for  instance,  the  carrying  away  of  a  female  is 
abduction  only  when  she  is  carried  against  her  will  {wider 
ihren  Willen  entfUhrt);^^  while  carrj'ing  away  a  ininor  female 
with  her  will  maybe  an  offence  if  she  is  carried  without  will 
(ohne  E'inwilligung)  of  her  parents  or  guardian. ^^  On  the 
other  hand,  for  causing  abortion  under  Art.  220  of  the  Code, 
if  the  embryo  is  expelled  or  killed   from   the  woman's  womb 

>o  IV.    Gar.  Dr.  Pen.,  482.  1  ii  Art.  236. 

"  Art,  2.W. 
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Avithout  her  knowledge  or  will  {ohie  deren  Wisseii  oder 
Will  en).  So  also  as  a  general  rule,  to  constitute  theft,  die 
Aufhebung  des  Geicahrsams  des  Anderen  muss  ohne  dessen 
Willen  geschehen,  ^'  ^"'  and  not  necessarily  against  her  will. 
And  it  is  frequently  laid  down  by  jurists  that  the  words  ohne 
Willen  have  not  the  same  signification  as  trider  Wille?!,  and 
that  while  for  abortion  it  is  sufficient  that  the  consent  is 
wanting,  and  it  is  not  necessary  that  sie  ihre  NichteimvilUgimg 
ernstlich  zu  erkennen  gegehen  habe ;  ^* '""  in  case  of  abduction 
Mangelnde  Zustimmung  geniigt  zur  ErfuRung  des  That- 
bestandss  nicht}^  ^^^ 


9 


Consent  to  one  act  is 
not  consent  to  another 
act. 


It  is  also  evident  that  consent  to  one  act  is  not  a  consent 
to  another  act,  or  to  anything  beyond  that  • 
act.  "  Where  one  person,"  says  Jaggard 
in  his  work  on  Torts,  "has  consenetd  to 
conduct  on  the  part  of  another,  which 
but  for  such  consent  would  be  a  tort,  the  conduct  must  fall 
within  the  limit  of  such  consent,  or  liability  will  attach.  Here 
is    applied    the    general   principle  that,    the  authority  ceasing, 

the  exemption  from  liability  ceases License  to  do  what 

Avoald  otherwise  be  a  nuisance  or  a  trespass  is,  co-extensive 
with  the  limits  of  the  authority  conferred."  ^^  Thus  consent 
to  the  use  of  a  certain  force  is  not  consent  to  the  use  of  a 
difterent  force.  A  consent  to  ordinary  bleeding  as  a  bleeding, 
would  not  be  consent  to  the  cutting  away  of  a  life  artery." 
Consent  to  a  person  entering  one  part  of  a  house  is  not  consent 
to  his  entering  another  part  of  the  house."  So  also  consent 
that  a  physician  should  conduct  an  autopsy  at  a  tomb  is  not  a 
license  to  remove  any  part  of  the  remains,  for  example,  the 
skull. ^^  In  Fitzgerald  v,  Gavin,^^  the  action  was  for  an 
assault  by  squeezing  the  plaintiff's  testicles,  and  it  was  held  that 
the  plea  of  consent  would  be  tenable,  only  if  the  act  was  no 
other  than  Avhat  the  plaintiffhad  reason  to  suppose  it  Avould  be. 

On   the  same    principle,    a  Avoman's  consent  to    a  medical 
operation   is   not    deemed    a    consent     to   an   act    of     sexual 


is 


\^c)    The  deprivation  of  the  possfission  of  another  must  take  place  without  his  will. 

She  must  seriously  have  made  known  her  unwillingness. 
(e)     Want  of  consent  is  not  enough  for  the  completion  of  the  act  (constituting)    the 
offence. 


13  Olshaus.  Komm.  S.  G.  B.,  879. 

li  Olshaus.  Komm.  S.  G.  B..  786. 

15  Olshaus.  Komm.,  S.  G.  B.,  850. 

i«  P.  202. 
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1"  Living.  La.  Pen,  Code,  Art.  607. 
i»  Palmer  v.  Bi'oder,  76  Wis.,   483. 
''°  HO  Mass.,  153. 
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assault.  In  Reg.  v.  Stanfon,'^^  a  woman  consented  to  have 
an  injection  given  by  her  medical  attendant,  but  "vvhile  apply- 
ing that,  he  commenced  sexual  intercourse  ^Aitli  her,  and 
continued  it  till  she,  feeling  something  warm  pressed  against 
her  person,  resisted.  He  then  stopped,  and  it  was  held  that 
the  otfence  of  rape  or  assault  with  intent  to  commit  rape  had 
not  been  committed.  This  decision  did  not  proceed,  however, 
on  the  ground  that  copulation  was  not  without  her  consent, 
but  on  the  ground  that  there  was  no  force,  Avhich  was  neces- 
sary for  both  the  otfences,  Coleridge,  J.,  observing  in  his 
summing  up,  that  "  at  most  it  could  only  be  an  attempt  by 
surprise  to  get  possession  of  the  person  of  the  prosecutrix, 
and  that  is  not  an  assault  with  intent  to  commit  a  rape,  but 
is  an  assault." 

It  has  sometimes  even  been  held  that  a  woman's  consent  to 
sexual  intercourse  with  a  person  is  not  consent  to  his  infects 
ing  her  by  the  act  with  a  contagious  disease.  This  wa- 
the  ground  of  the  decision  in  Be<].  v.  Bennett j-^  as  explained 
in  Hegarty  v.  Shine, '^  and  by  some  of  the  judges  in  Beg.  \. 
Clarence^-^  h\  this  last  case,  however,  the  majority  of  the  Court 
disapproved  of  that  decision,  and  the  fallacy  of  the  rule  in 
its  application  to  cases  of  this  sort  was  explained  by  Wills,  J., 
who  observed  that  "to  separate  the  act  (of  intercourse)  into 
two  portions,  as  was  suggested  in  one  of  the  Irish  cases,  and 
to  say  that  there  was  consent  to  so  much  of  it  as  did  not  consist 
in  the  administration  of  an  animal  poison,  seems  to  me  a 
subtlety,  of  an  extreme  kind.  There  is,  under  the  circum- 
stances just  as  much  and  just  as  little  consent  to  one  part  of 
the  transaction  as  to  the  rest  of  it.  No  one  can  doubt  that  in 
this    case,  had  the  truth  been    known,  there  could  have  been 

no  consent  to  even  a  distant  approach  of  it If  the 

conviction  be  upheld  on  the  ground  of  the  difference  between  the 
thing  consented  to  and  the  thing  done,  the  principle  will  extend 
to  many,  perhaps  most  cases,  of  seduction,  and  to  other  foi-ms 
of  illicit  intercourse,  including,  at  least  theoretically,  the  case 
of  prostitution  ;  and  if  such  difference  be  the  true  ground  upon 
which  to  base  a  confirmation  of  the  conviction,  knowledge 
of  his  or  her  condition  on  the  part  of  the  person 
affected  is  immaterial.  It  is  the  knowledge  or  want  of  know- 
ledge on  the  part  of  the  person  who  suffers  from  contagion 
alone   that   is    the  material    element."     Thus   Field,    J.,    re- 

21  1  0.  &  K.,  415.  I  ^3  2L.  R.  Ir.,  273  ;  4L.  E.  Ir.,2S8. 

22  4  I'ost.  &  F.,  1105,  I  "  22  Q.  B.  D.,  23. 
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ferring  to  the  decision  in  Req.  v.  Bennett^  said : — "  As  I  under- 
stand, tliat  very  learned  Judge  Willes,  never  meant  to  say 
that  any  fraud  must  vitiate  the  consent,  but  tliat  a  consent 
obtained  to  one  act  is  not  a  consent  to  an  act  of  a  different 
nature,  and  if  obtained  by  a  fraud  as  to  its  nature  would  not 
render  the  act  lawful."  Referring  to  the  argument,  that 
"  connection  with  a  diseased  man  and  connection  with  a 
sound  man  are  things  so  essentially  different,  that  the  wife's 
submission  without  tnowledge  of  the  facts  is  no  consent  at 
nil,"  Willes,  J.,  further  said  :  "  It  is  said  that  such  a  case 
rests  upon  the  same  footing  with  the  consent  to  a  supposed 
surgical  operation,  or  to  connection   with    a   man    erroneously 

supposed  to  be    the    woman's   husband If  we   are 

invited  to  apply  the  analogy  of  the  cases  in  which  a  man 
has  procured  intercourse  by  personating  a  husband,  or  by 
representing  that  he  Avas  performing  a  surgical  operation,  we 
have  to  ask  ourselves  whether  the  procurement  of  intercourse 
hj  suppressing  the  fact  that  the  man  is  diseased  is  more  nearly 
allied  to  the  jjrocurement  of  intercourse  by  misrepresenta- 
tion as  to  who  the  man  is  or  as  to  what  is  being  done,  or  tn 
misrepresentation  of  a  thousand  kinds  in  respect  of  which  it 
has  never  yet  occurred  to  any  one  to  suggest  that  intercourse 
so  procured  was  an  assault  or  a  rape.  There  are  plentj^  of 
such  instances  in  which  the  knowledge  of  the  truth  would 
hove  made  the  victim  as  ready  to  accept  the  embraces  of 
a  man  stricken  with  small-pox  or  leprosy.  Take,  for  example, 
the  case  of  a  man  without  a  single  good  quality,  a  gaol-bird, 
heartless,  mean  and  cruel,  without  the  smallest  intention 
of  doing  anything  but  possessing  himself  of  the  person  of 
his  victim,  but  successfully  representing  himself  as  a  man  of 
good  family  and  connections  prevented  by  some  temporary 
obstacle  from  contracting  an  immediate  marriage,  and 
with  conscious  hypocrisy  acting  the  part  of  a  devoted 
lover,  and  in  this  fashion,  or  perhaps  under  the  guise  of  affected 
religious  fervour,  effecting  the  ruin  of  his  victim.  In  all 
that  induces  consent  there  is  not  less  difference  between  the 
man  to  whom  the  woman  supposes  she  is  yielding  herself  and 
the  man  by  whom  she  is  really  betrayed,  than  thei"e  is  between 
the  man  bodily  sound  and  the  man  atflicted  with  a  contagious 
disease.  Is  there  to  be  a  distinction  in  this  respect  between 
an  act  of  intercourse  with  a  wife  who  on  this  special  occasion 
would  have  had  a  right  to  refuse  her  consent,  and  certainly 
would  have  refused  it  had  she  known  the  truth,  and  the  inter- 
course  taking   place  under  the  general  consent  inferred  from  a 
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bigamous  marriage  obtained  by  the  false  representation  that  the 
man  was  capable  of  contracting  a  legal  marriage  ?  In  such  a 
case  the  man  can  give  no  title  of  Avife  to  the  woman  whose 
person  he  obtains  by  the  false  representation  that  he  is  ummar- 
ried,  and  by  a  ceremony  which,  under  the  circumstances,  is 
absolutely  void.  Where  is  the  difference  between  consent 
obtained  by  the  suppression  of  the  fact  that  the  act  of  inter- 
course may  produce  a  Ibul  disease,  and  consent  obtained  by  the 
suppression  of  the  fact  that  it  will  certainly  make  the  woman 
a  concubine,  and  while  destroying  her  status  as  a  virgin  with- 
hold from  her  the  title  and  rights  of  a  wife  ?  Where  is  the 
distinction  between  the  mistake  of  fact  which  induces  the 
woman  to  consent  to  intercourse  with  a  man  supposed  to  be 
sound  in  body,  but  not  reall}-  so,  and  the  mistake  of  fact 
which  induces  her  to  consent  to  intercourse  with  a  man 
whom  she  believes  to  be  her  lawful  husband  but  Avho  is  none  ? 
Many  women  would  think  that  of  two  cruel  wrongs  the 
bigamist  had  committed  tlie  worse.'" 

98  In   fact,  the    coi-rectness  of  the  proposition  that  consent 
Ti    ,-.       f      ,  1  to  one  act  is  not   consent  to   another  in 

identity    01     act   now  i      •    i      ■      j.i  i    x        j.  n       i 

far  affected  by  difference  neA'cr  denied,  m  tiie  abstract ;  all  trie 
of  subjective  and  objec-  differences  that  have  arisen  in  connection 
five  incidents.  „:ith  it  being  in  its    application,    in    the 

determination  of  the  identity  of  the  act  consented  to.  An 
act  is  not  an  elementary  notion.  In  its  strict  sense,  it  indeed 
denotes  a  mere  bodily  movement,  a  muscular  contraction. 
It  is,  however,  immediately  preceded  by  an  exertion  of  the 
Avill,  and  accompanied  by  a  consciousness  on  the  part  of  the  doer 
of  the  act  as  to  the  purpose  of  that  exertion  ;  and  both  this 
exertion  and  consciousness  are  considered  as  essential  con- 
stituents of  the  act.  So  far  is  the  principle  sometimes 
carried,  that  when  an  offence  consists  in  doing  without  con- 
sent a  certain  act  for  a  certain  purpose,  the  act  is  deemed  to 
have  been  done  without  consent,  unless  the  consent  to  the 
doing  of  the  act  was  given  with  a  knowledge  that  it  would  be 
done  for  that  purpose.  The  German  Penal  Code,  for  instance, 
provides  for  the  punishment  of  a  person,  who  kidnaps  a  minor 
unmarried  female  with  her  will,  yet  without  the  consent  of 
her  parents  or  guardian,  to  bring  her  to  unchastity  or  to 
marriage  f'  and  it  is  considered  th&t  die  Einvilligung  der  Eltern, 
eye,  ist  zu  verstehen  als  Einwilligung   in  die  Entfernimg,  Hirer 

25  s.  237. 
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Tochter  zum  Ziceche  der  Unzucht  o.  d.  Ehe ;  demnaoh  scMiesst 
die  Einirilligung  in.  die  Entfernung^  unter  AusscMuss  jener 
ZicecJce  keinesiveges  die  Moglichkeit  einer  Entfilhrung  aus.  ^"  ^-f* 

Most  acts  are  also  followed  by  consequences,  connected 
with  it  in  various  degrees  of  proximity  and  directness.  Strict- 
ly speaking,  the  entire  chain  of  physical  sequences  which  an  act 
sets  in  motion  is  no  part  of  the  act.  To  take  the  case  of  a 
person  killing  by  a  pistol,  the  only  act  of  that  person  is  to 
contract  the  muscles  of  his  arm  and  forefinger  in  a  certain 
way  whereby  he  is  enabled  to  raise  the  weapon,  point  it  at 
the  person  killed,  and  pull  the  trigger.  What  follows  on 
that,  are  all  consequences.  The  contact  of  the  flint  and  steel, 
the  ignition  of  the  powder,  the  flight  of  the  ball  towards  the 
victim,  the  wound  and  subsequent  death  with  the  numberless 
incidents  included  in  them,  are  consequences  of  the  act. 
These  all,  however,  are  generally  treated  as  a  part  of  the  act. 
The  burial,  the  agonies  of  his  relations,  the  succession  to  his 
property,  the  litigation  between  his  heirs,  and  the  suicide  of 
one  of  them  for  dismissal  of  his  claim,  are  also  consequences 
of  that  same  act,  but  they  are  not  treated  as  a  part  of 
the  act.  No  definite  line  can  be  drawn  between  the  conse- 
quences which  may  and  which  may  not  be  considered  as  a 
part  of  the  act.  However  indefinite  the  ordinary  distinc- 
tion between  the  proximate  and  the  remote  consequences 
of  an  act  in  the  law  of  damages,  that  distinction  has  no 
importance  for  determiniiig  what  consequences  of  an  act 
may  be  considered  a  part  of  the  act  itself,  as  several  conse- 
quences of  an  act  otherwise  proximate  would  be  too  remote 
for  such  treatment.  The  treatment  will,  however,  affect  the 
identity  of  an  act,  as  an  act  with  certain  of  its  consequences 
included  in  it,  will  not  necessarily  be  the  same  with  the  act 
including  all  or  other  consequences. 

There  are  other  incidents  also  of  an  act,  which  maj^  affect 
its  identity.  These  incidents  may  have  reference  to  the 
agency,  object,  instrument,  time,  locality  or  any  other 
relation.  For  example,  an  act  must  necessarily  be  done  by 
some  person,  and  an  act  done  by  one  person  is  apparently  a 
different  act  from  that  done  by  another.     An  act  may  also  be 

(/)  The  consent  of  the  parents  is  to  be  understood  as  the  consent  to  the  taking  away 
of  their  daughter  for  the  purpose  of  uncbastity  or  of  marriage ;  therefore  the  consent  to 
the  kidnapping,  exclusive  of  those  purposes,  doe.!  not  exclude  the  possibility  of  abduction . 

»  8  II.  Halschner,  214.. 
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done  to  or  for  another  person  and  to  or  for  some  object,  and 
with  one  thing  or  another.  And  any  difference  in  such  person, 
object  or  thing  may  affect  the  identity  of  the  act,  and  make 
it  a  different  act.  These  differences  have  hoAvever,  not  the 
same  importance  always,  and  in  some  cases  may  be  altogether 
ignored  from  consideration.  As  observed  above  in  Chapter  II. 
these  are  different  in  different  branches  of  law,  and  in  fact  vary 
even  for  different  matters  falling  within  the  same  branch.  For 
instance,  even  the  identity  of  the  doer  is  not  important  ia 
certain  contracts,  and  the  motives  of  the  parties  and  the 
quality  of  the  thing  contracted  for  may,  generally  speaking,  be 
unimportant  in  all.  On  the  other  hand,  the  identity  and 
the  motives  are  of  particular  importance  in  criminal  law,  and 
the  quality  of  the  thing  affected  of  first  importance  in  the  law 
of  torts.  Practically,  therefore,  only  those  differences  are 
held  to  affect  the  identity  of  an  act  as  are  of  importance  for  the 
purposes  of  the  particular  matter  under  consideration  at  the 
time  ;  and  the  act  is  held  to  be  the  same,  notwithstanding 
differences  in  all  other  matters.  The  important  point  in  such  cases 
is  whether  the  differences  in  any  case,  in  regard  to  the  incidents 
which  may  be  considered  a  part  of  the  act,  are  sufficiently 
important  to  affect  the  identity  of  the  act.  If  they  are  not, 
the  acts  aa  ill  be  considered  to  be  the  same,  and  a  consent  to 
the  one  will  be  deemed  to  be  a  consent  to  the  other  also,  even 
though  the  two  be  really  different. 

99.     Similarly  different   acts   may  be    so   performed    at  or 
Separate  acts  how  far     near  the  Same  time   or    place,  or  to  the 
deemed    one    and    the     same  person  or   thing  that  the  elements 
'^''1™^-  of  difference  may  have  no  importance  for 

the  purpose  under  consideration,  and  for  that  purpose  may  be 
deemed  to  be  one  act,  as  different  material  articles  are  in  law 
often  deemed  to  be  one  thing.  As  observed  by  Mr.  Herman 
in  his  Commentaries  on  Estoppel,^'  "the  rule  is,  that  all 
acts  of  the  same  nature,  performed  at  the  same  time,  are 
regarded  as  one  act  in  law."  Thus  different  purchases  and 
dealings  running  over  for  years  are  often  held  to  constitute  one 
purchase  and  one  demand  respectively.^^  Even  the  amounts 
due  on  a  book -account,  though  considerable  in  number, 
are  generally  regarded  as  constituting  one  debt  and  one  indi- 
visible demand.^"  In  the  law  of  torts,  an  act  causing  injuries 
to  different  properties  or  different  rights  is  generally. 

="  p.  2.')0.  I  "  Chand  Ees.  Jud.,  652. 

'0  Chand  Ees.  Jud.,  655. 
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looked  upon  as  one  act,  even  though  the  properties  may  be 
situate  at  a  distance  from  each  otlier  ;  though  a  diiferent  rule 
is  sometimes  held  to  apply  to  injuries  to  a  person,  or  to  diiferent 
persons.^" 

In  the  Indian  Criminal  Law,  this  general  rule  is  expressly 
enacted  in  a  very  comprehensive  form.  The  Indian  Penal 
Code  provides  that  except  Avhere  a  contrary  appears 
from  the  context,  words,  which,  in  the  Code,  refer  to  acts  done 
extend  also  to  illegal  omissions  f-  and  that  the  words,  act 
and  omission  denote  as  well  series  of  acts  and  series  of 
omissions,  as  a  single  act  and  a  single  omission  respectively. 

And  this  is  recognized  in  every  system  of  jurisprudence. 
Thus  the  removal  at  the  same  time  of  several  articles  from  the 
same  place  constitutes  one  act,  even  though  the  articles  belong 
to  different  persons.'^  In  Reg.  v.  Giddi'ns,^^  two  persons  were 
assaulted  and  robbed  of  their  respective  properties  at  the 
same  time,  and  Tindal,  C.  J.,  said  that  it  was  all  one  act 
and  one  entire  transaction.  It  is  but  one  offence,  because 
the  act  is  one  continuous  act — the  same  transaction,  and 
the  gist  of  the  offence  being  the  felonious  taking  of  the 
property,  it  does  not  appear  how  the  legal  quality  is  in 
any  manner  affected  by  the  fact  that  the  property  stolen, 
instead  of  belonging  to  one  person,  is  the  several  property  of 
different  persons  ;  the  particular  ownership  of  the  property 
having  to  be  charged  in  the  indictment  not  to  give  character  to 
the  taking  but  merely  by  way  of  description  of  the  particular 
offence.  The  same  has  been  held  in  State  v.  Hennessey^*"  and  in 
State  V.  Warren,^"  in  the  latter  of  which,  Robinson,  J.,  in 
delivering  the  opinion  of  the  Supreme  Court  of  Maryland,  said  : 
"  Upon  princij)le,  it  Avould  seem  clear  that  the  stealing  of 
several  articles  at  the  same  time,  whether  belonging  to  the 
same  person  or  to  several  persons,  constituted  but  one  offence. 
It  is  but  one  offence,  because  the  act  is  one  continuous  act — the 
same  transaction  ;  and  the  gist  of  the  oft'ence  being  the 
felonious  taking  of  the  property,  we  do  not  see  how  the  legal 
quality  is  in  any  manner  affected  by  the  fact  that  the  property 
stolen,  instead  of  belonging  to  one  person,  is  the  several  pro- 
perty of  different  persons."     In  Hudson  v.  State,^^  Winkler,  J. 

30  Chand  Res,  Jnd,,  631-636.  1  Lorton  v.  State,  7  Mo.,  55. 

31  S.  32.  I  Fistcr  ti.  Corn,,  IBush.,  211. 
■"  Fulmer  v.  Com.,  97  Pa.,   503.                            =3  i  Car  &  M.,  634. 

Wilson  V.  State,  45  Tex.,  76.  3i  23  Ohio,  339. 

Jackson  v.  State,  14  Ind.,  327.  1         ^^^  77  Md.,  121. 

3  6  9  Tex.  Ot. App.,  151 
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in  delivering  tlie  opinion  of  the  court,  said  :  "  That  when  various 
articles  are  stolen  at  the  same  time  and  place,  the  transaction   is 

not  divisible,  but  is  one  transaction But  we  must  not  be 

understood  as  holding  that  different  articles  taken  from  different 
persons  and  from  different  places,  as  from  different  rooms  of  a 
house  occupied  by  different  persons,  would  necessarily  be  one 
transaction  ;  but,  on  the  contrary,  that  property  thus  situated 
would,  on  proper  averments  and  proof,  support  different  prosecu- 
tions. For  example,  if  a  thief  should  enter  the  room  of  one  lodger 
at  a  hotel,  and  should  there  perpetrate  a  theft,  and  should 
then  pass  to  the  room  of  another  lodger  and  there  commit 
another  theft,  these  would  be  different  thefts." 

The  w'ords  referring  to  time  and  place  are,  however,  con- 
strued most  liberall}',  properties  in  the  different  rooms  of  an 
ordinary  dwelling-house  being  considered  as  in  one  place. 
Thus  Dr.  Bishop,  in  his  work  on  Criminal  Law,  says:^'  "It  seems 
to  be  deemed  that  if  an  offender  breaks  the  same  house  at  different 
times  during  the  same  night,  all  is  or  may  be  regarded  as  one 

burglary  ^^ A  man  may  violate  the  prohibiting  statute 

by  '  exercising  his  ordinary  calling'  in  a  single  act.     Thereupon 
if  he  continues  to  perform  like  acts  throughout   the  day,    does 
he   commit   more  offences  than  one  ?     The  judicial    answer  to 
this  question   is   that   he  does   not."     In  Creeps  v.  Durden,^' 
Lord  j\Iansfield  said :     "  On   the  construction   of  the   Act    of 
Parliament    (29    Car.  2,    c.    7.)    the  offence  is  '  exercising  his 
ordinary  trade  upon  the  Lord's  day'  ;    and  that  without   any 
fractions    of  a  day,  hours  or   minutes.     It  is  but   one  entire 
offence,  whether   longer  or  shorter  in  point    of  duration  ;    so, 
whether    it    consist     of  one     or     a     number     of    particular 
acts.     There    is    no   idea   conveyed   by   the    act   itself,    that, 
if  a   tailor  sews    on  the  Lord's   day,  every  stitch  he  takes  is    a 
separate  offence  ;  or,   if  a    shoemaker  or   carpenter   work   for 
different  customers  at  different  times  on  the  same  Sunday,  that 
there  are  so  many  separate  and  distinct  offences.     There  can  be 
but   one   entire   offence  on  one   and  the    same  day ;  and   this 
is  a   much   stronger  case   than  that   which   has  been  alluded 
to,  of  killing  more  hares  than   one  on   the  same  day  ;   killing 
a  single  hare  is  an    offence  ;  but  the  killing  ten  more  in   the 
same   day  will   not   multiply  the   offence,    or  the   penalty  im- 
posed by  the  statute  for  killing  one." 


3'    p.  p.  480,  479,  I  3  8  p,  ,..  Gibson,  68  Mich.,  368. 

3»  2  Cowp.  640, 
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In  JVoodJord  v.  People,*"  a  fire  was  kindled  in  a  shed  to 
burn  a  number  of  dwelling-houses,  and  an  indictment  for 
arson  charping;  their  burnine;  as  a  single  act  Avas  sustained, 
e,ven  though  the  several  bouses  could  not  burn  at  the  same 
instant,  and  could  not  occupy  [precisely  the  same  place. 
Church,  C.  J.,  observed,  "  that  if  a  person  should  shoot  three 
persons  by  a  single  shot,  a  single  count  for  the  murder  of 
the  three  would  be  good,?'^  although  they  might  not  all  have 
died   at    the    same  time.*^"     On 


a 


smnlar   principle,   having 


in  one's  possession  at  the  same  time  several  forged  bank 
notes  of  diiFerent  banks  with  the  intent  to  pass  them  as 
genuine,    constitutes    only    one  offence.'^^ 


carried    to   an  extreme 
which    the  indictment 


The  rule  was  attempted  to  be 
length  in  The  Queen  v.  Casiro,'^^  in 
contained  two  counts,  the  one  alleging  perjury  to  have  been 
committed  at  the  trial  of  an  action  of  ejectment  in  the  Court 
of  Common  Pleas,  tho  other  alleging  it  to  have  been 
previously  committed  in  an  affidavit  sworn  before  the  Court 
of  Chancery  relating  to  the  same  matter.  It  was  contended 
that  the  two  courts  were  ancillary  to  each  other,  and  the 
steps  taken  in  the  two  formed  one  proceeding  for  gaining 
possession  of  the  lands  claimed,  and  that  all  the  false 
statements  constituted  but  one  crime.  The  contention  was 
not  allowed,  however,  for  reasons  given  most  clearly  by 
Bramwel],  L.  J.,  who  observ^ed  that  the  point  made  on 
behalf  of  the  plaintiff  Avas,  that  "if  a  man  brings  a  suit,  or 
several  suits,  with  a  view  to  establish  a  certain  proposition 
which  will  entitle  him  to  certain  pi'operty,  although  he 
may  tell  an  infinite  number  of  untruths  upon  bis  solemn 
oath  or  upon  more  than  one  solemn  oath,  at  a  distance 
of  time  from  each  other,  and  varied  in  form  as  much 
as  they  can  be,  he  commits  but  one  perjury,  because 
the  substance  of  his  statement  is  this,  '  I  am  the  person 
entitled  to  that  estate  ; '  and,  therefore,  that  if  he  says  at  one 
time  under  one  oath,  '  I  seduced  a  particular  woman,'  it  really 
only  means,  '  1  am  the  person  entitled  to  that  estate,'  and  is 
a  mere  modification  of  the  same  statement  and  a  varied  way 
of  putting  it;  and  that,  if  he  afterwards  says,  '  I  was  placed 
at  a  particular  school,'  that,  again,  merely  means,  'I  am  the 


*o  62  N.  Y.,  117. 

*i  Vide  to  Bame  effect,  Ben  r.  State, 
Clem.  22  Ala.,  9  ;   v.  State,  42  Ind., 
420  ;  Womack  v.  State,  7  Ool.J.,  403 
Contra,  People  v.  Alibez,  49  Oal,  452, 


*"  Vide  to  similar  effect,  Reg.  r.  True- 
man,  8  Car,  &  P.,  727. 
*3  Stats  V.  Benham,  7  Conn.,  414 
"  5  Q.  B.  D.,  490, 
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person  entitled  to  the  estate,'  and  is  n,  mere  modification  of 
the  mode  of  stating  the  proposition.  I  reallv  should  have 
thought  it  impossible  that  such  an  argument  as  that  could  be 
presented  in  a  court  of  justice.  The  counsel  for  the  plain- 
tiflf  in  error  were  driven  to  admit  that,  according  to  their 
argument,  if  a  man  were  indicted  jiiid  convicted  of  havinir 
made  a  false  statement  upon  oath,  he  would  have  power  to 
make  with  impunity  as  _  many  •  false  statements  with 
reference  to  the  same  subject-matter  as  he  pleased.  It  is 
enough  to  state  the  proposition  to  perceive  that  it  cannot  be 
true.  It  was  argued  that  it  would  be  monstrous  that  a  man 
should  be  punished  twice  for  what  was  practically  one 
perjury.  To  my  mind  it  would  be  monstrous,  if  he  could  not 
be  punished  twice.  On  the  contrary,  I  think  that  if  un- 
warned by  the  first  prosecution,  he  persists  in  the  crime  of 
perjury  by  telling  fresh  untruths,  not  only  ouo-ht  he  to  be 
punished  again,  but  he  ought  to  be  punished  more  than  he 
was  upon  the  first  occasion.  I  can  understand  that  if  a 
witness  at  the  beginning  of  an  examination  said  '  I  am  A.  B,' 
and  at  the  end  repeated  the  words,  there  might  be  injustice 
in  saying  that  he  had  committed  two  perjuries  ;  possibly  it 
might  be  also  unjust  to  charge  him  with  two  perjuries  if  he 
had  merely  repeated  the  statement  at  some  interval  of  time. 
But  suppose  that  a  witness  were  to  say  falsely,  with  the 
view  of  proving  an  alibi,  '  I  saw  the  prisoner  upon  a  certain 
occasion,'  and  suppose  that  he  afterwards  were  to  say  upon 
his  oath  that  he  had  not  been  convicted  of  felony,  when  in 
truth  he  had  been  so  convicted,  I  see  no  reason  why  he 
should  not  be  punished  twice  for  the  two  distinct  false 
matters  to  which  he  pledged  his  solemn  oath." 

Robberies  of  different  individual  passengers  in  a  stao-e 
have  been  held  to  constitute  distinct  offences  though  com- 
mitted at  the  same  place  and  in  rapid  succession.*'  It  has 
also  been  held  that  one  who  harbours  several  felons,  who 
had  committed  a  joint  crime,  is  guilty  of  a  separate  offence 
for  each  person  whom  he  harbours.^'' 

100.     As  observed  above,  several  articles  are  often  held  to 

be  only  one  article   for  the  purposes   of 

Consent  to   talang  o      the  act  having  reference  to  them.     Con- 

one  article  13  not  consent      „„„4.  j.„  j.i,„  ,    ,  •  „  i- ^v^iu.      ^un 

to  taking  of  another  sent  to  the  takmg  of  one  article  is  not 
article.  Consent,  to  the  taking  of  any  other  and 
separate    article.      'The    question    has 

*=  In  re  Allison,  13  Colo.,  625.  I         is  The  Queea   v.  Eiohards,  2  Q  B  D 

I  Sll.  .■»•.. 
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generally  arisen  in  cases  in  which  the  other  article  is  concealed 
in    the   article   given  or  intended  to  be  given,  and  the  person 
giving  that  article  is  not  aware  of  the   existence   of  the  con- 
cealed article,  and   has   no    intention   of  giving  the  article 
given  with  all  its  contents.     In  such   a  case,    if  the   person 
receiving   that  article,    appropriates  or   converts  to  his  own 
use   the   article  concealed  in   it,   the   appropriation    will  be 
criminal  and  an  offence.     There  will  be  no  consent  to  justify 
its     appropriation     or    conversion.      The    confusion   in    the 
Enghsh  law  on  the   subject   was   due  to  the   circumstance, 
that     the    common    law    did  not   recognize   the   offence    of 
criminal  misappropriation,  the  more  serious  cases  of  it  being, 
rather  than  not  punished  at  all,  dealt  with  as    larceny.     The 
essence  of  larceny,  however,  was  tlie  faking    of  a  thing  from 
the  possession  o^  another  animi  fur  audi.     The  conviction  for 
larceny   in   such   cases  could,    therefore,  proceed  only  on  the 
basis  that  the  possession  of  the  thing  appropriated  did   not 
pass  to    the   offender  by  its  delivery  along  with  the  article  in 
which  it  was  concealed,  and  that  it  remained  in  the  possession 
of  the  giver  till  its   existence   became   known,    when    it    wag 
deemed  to  have  been  taken  by  the  person  appropriatino-  it. 

This  constructive  theory  of  taking  and  possession  was  not 
correct,  but  it  was  necessitated  by  the  existing  state  of  the 
law  in  regard  to  larceny  and  misappropriation.  It  was 
attempted  to  be  justified  on  the  ground  that  there  could 
not  be  a  transfer  of  the  possession  of  a  thing  given 
without  a  knowledge  or  consciousness  even  of  its  existence. 
The  question  of  the  existence  or  non-existenco  of  consent  in 
such  cases,  came  into  the  discussion  only,  as  the  fact  of  the 
transfer  of  the  possession  of  a  thing  was  considered  generally, 
though  incorrectly,^^  not  to  depend  directly  on  the  know- 
ledge of  that  thing,  but  on  a  consent  to  its  transfer.  And 
it  was  held  that  there  could  be  no  consent  to  the  receipt  of 
the  possession  of  an  unknown  article,  as  the  article  was  an 
essential  part  of  the  act  of  receipt,  and  therefore  the  act  of 
its  receipt  could  not  be  said  to  be  known  while  the  thing- 
was  unknown,  and  there  could  be  no  consent  to  an  act 
which  was  not  known. 

Thus  in  Gartwright  v.  Green^^^  a  bureau  had  been   delivered 
to  a   person   for   repairs,    and  Lord  Eldon,  in  delivering  the 


*'  Vide  Supra,  S.  S.  64,  65.  |  is  g  Ves.,  405. 
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judgment  of  the  Court,  said:  "From  all  the  cases  in 
Hawkins,  there  is  no  doubt,  this  bureau  being  delivered 
to  the  defendant  for  no  other  purpose  than  repair,  if  he  broke 
open  any  part,  which  it  was  not.  necessary  to  touch  for 
the  purpose  of  repair,  but  with  an  intention  to  take  and 
appropriate  to  his  own  use  what  he  should  find,  that  is  a 
felonious  taking,  within  the  principle  of  all  the  modern  cases, 
as  not  being  warranted  by  the  purpose  for  which  it  was 
delivered.  If  a  pocket-book  containing  bank  notes  was  left 
in  the  pocket  of  a  coat  sent  to  be  mended,  and  the  tailor 
took  the  pocket-book  out  of  the  pocket  and  the  notes  out  of 
the  pocket-book,  there  is  not  the  least  doubt,  that  it  is  a  felony. 
So,  if  the  pocket-book  was  left  in  a  hackney  coach,  if  ten 
people  were  in  the  coach  in  the  course  of  the  day,  and  the 
coachman  did  not  know  to  -which  of  them  it  belonged,  he 
acquires  it  by  finding  it  certainly,  but  not  being  entrusted 
with  it  for  the  purpose  of  opening  it,  and  that  is  felony 
according  to  the  modern  cases." 

In  Me7^ry  v.  Green,'^^  the  facts  were  the  same,  except  that 
the  bureau  had  been  sold.  It  was  contended  that  there 
was  a  delivery  along  with  it  also  of  the  money  in  it  to  the 
purchaser  as  his  own  property,  which  gave  him  a  lawful 
possession  of  the  money  also,  and  that,  therefore,  his  sub- 
sequent misappropriation  of  the  money  did  not  constitute 
a  feloiiy.  Parke,  B.,  who  delivered  the  judgment  of  the 
court,  said  :  "  Though  there  was  a  delivery  of  the  secretary 
and  a  lawful  property  in  it  thereby  vested  in  the  plaintiff 
there  was  no  delivery  so  as  to  give  a  lawful  possession  of 
the  purse  and  money.  The  vendor  had  no  intention  to 
deliver  it,  nor  the  vendee  to  receive  it  ;  both  were  ignorant 
of  its  existence:  and  when  the  plaintiff  discovered  that  there 
was  a  secret  drawer  containing  the  purse  and  money,  it 
was  a  simple  case  of  finding,  and  the  law  applicable  to  all 
cases  of  finding   applies  to  this." 

These  cases  have  been  repeatedly  approved  and  followed. 
Thus  in  Queen  v.  AshwelJ,^"  Cave,  J.,  observed  that  they 
had  established  "the  principle  that  a  man  has  not  possession 
of  that  of  the  existence  of  which  ho  is  unaware.  A  man 
cannot  without  his  consent  be  made  to  incur  the  res- 
ponsibiUties  towards  the  real  owner  which  arise  even  from 
the  simple  possession  of  a  chattel  without  further  title,   and 
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if  a  chattel  lias,  without  his  knowledge,  been  placed  in  his 
custody,  his  rights  and  liabilities  as  a  possessor  of  that 
chiitcel  do  not  arise  until  he  is  uware  of  the  existence  of  the 
cl);jttel,  and  hiis  assented  to  the  possession  of  it.  ...  In 
my  judgment,  tt  iiiau  cannot  be  presumed  to  assent  to  the 
possession  of  a  chattel  ;  actual  consent  must  be  shown. 
Now,  a  inan  does  not  consent  to  tliat  of  vvhicli  he  is  wholly 
ionorant;  and  I  think,  therefore,  it  was  rightly  decided 
tiiat  the  defeniiaut  in  Merry  v.  GreeUf  was  not  in  possession 
of  the  purse  i^nd  money  until  he  knew  of  their  existence." 

In  /fuiJimciicJier  v.  llarri.'<\s  Admiiiinfraiorf^^^  it  was  held  by 
tlie  Supreme  Court  of  Pennsylvania  tbat  the  sale  of  a  drill 
machir.e,  whicli  unknown  to  tiie  parties  contained  money 
and  other  valuables,  did  not  pass  title  to  tliem,  though  title 
was  passed  to  every  constituent  part  of  the  object  of  sale. 
Woodward,  d.,  in  delivering  the  opinion  of  tbe  Court, 
ob^erved  that  the  contents  of  the  machine  were  to  be 
distinguished  frouj  its  constituent  ]>arts,  and  said:  "A 
sale  of  H  coat  do<PS  not  give  title  to  the  pocket-book  which 
may  happen  to  be  temporarily  deposited  in  it,  nor  the  sale 
of  a  cliest  of  diawers  a  title  to  the  deposits  therein.  In 
these  cases,  and  many  others  that  are  easily  imagined,  the 
contents  are  not  essential  to  the  existence  or  usefulness 
of  the  thing  cotitracted  for,  and  not  being  within  the  con- 
templation or  intention  of  the  contracting  parties,  do  not 
pass  by  the  sale." 

101.     Consent   to  an  act  is  sometimes  c;iven   conditionalh*, 

conditioned  to  tiie  act  being  done  only  in 

Consent  mny  be  con-     certain  Cases,  or  in  the  case  of  certain 

ditioned   or     liuiiteu    in  ,  .        ^    i  ■  i 

anv  manner.  events  or   acts     taking    place  or     not. 

Such  consent  is  the  basis  of  conditional 
and  reciprocal  contracts.  Nor  is  it  wanting  in  non-contract 
law,  in  which  also  a  consent  to  the  doing  of  an  act  subject  to 
certain  conditions  is  not  consent  to  the  act,  unless  and 
until  those  conditions  exist.  Thus  in  Rsij.  v.  IJands,^ 
a  person  was  indicted  for  committing  a  larceny  from  what  is 
known  as  an  *'  automatic  box,"  which  was  so  constructed 
that,  if  one  put  a  penny  into  it  and  pushed  a  knob  in 
accordance  with  the  directions  on  the  box,  a  cigarette  was 
ejected  on  to  a  bracket  and  presented  to  the  giver  of  the 
penny.     Certain    persons    put  in    the    box  a    piece  of  metal 
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■wliicfi  was  of  no  value,  but  which  prodacefl  the  saKift  effect  as 
the  placing  of  a  penny  would  proffuce.  A  cigarette  was 
ejected  which  they  appropriated;  and  their  convict /on  for 
larceny  was  susfained.  Lord  Coleiido©,  C,  J.,  with  whom  the 
other  judges  concurred^  said  i  "In  a  case  of  that  chiss  it  appears? 
to  me  there  clearly  was  larceny.  The  means  by  which  the 
cigarette  was  made  to  conrje  out  of  the  box  were  fraudulent, 
and  the  cigarette  so  made  to  come  ojjt  was  appropriated." 
So  where  a  woman  consented  t-o  the  connection  for  a  »mall 
sum  of  money  which  the  man  refused  to  pay,  and  he  then 
had  forcible  connection  with  her,  it  was  heJd  to  Ite  rape/ 

So  also  if  an  act  is  f^eneraliy  don©  subject  to  any  limitations 
or  restrictions,  a  consent  to  the  act  shall  be  deemed  as 
given  subject  to  those  limitations  and  resti'ictions.  Thus,  if 
two  men  were  to  begin  boding  with  glove»,  one  would  not  be 
justified  in  throwing  aside  the  gloves,  and  striking  with  bis  fist. 
Similarly,  the  players  in  a  fencing  match  would  be  bound  to 
di-cootinue  the  moment  the  button  fell  off  the  foil  of  either. 
On  the  same  principle,  all  the  recognised  rules  to  a  contest> 
must  te  observed,  for  they  enter  into  the  estimate  of  the 
risk  in  giving  the  consent.  Where  two  men  are  sparring, 
every  blow  must  be  fair,  *  And  so  it  is  laid  down  by  liast, 
"  That  in  cases  of  friendly  contests  with  weaixws,  which, 
though  not  of  a  deadly  natuie,  may  yet  breed  danger,  there 
should  be  due  warning  given  that  each  party  may  start  upon 
equal  term?.  For,  if  two  were  engaged  to  play  at  cndgels, 
and  the  one  made  a  blow  at  the  other,  likely  to  hurt,  before 
he  was  upon  his  guard,  and  without  warning,  from  Avhence 
death  ensued;  the  want  of  due  and  friendly  caution  would 
make  such  act  amount  to  manslaughter,"  ® 

102.  Even  where  consent  is  giyen  absolutely  to  an  act,  it 
will  be  construed  to  refer  only  to  the  act 

Consent  to  an  act  is  ^g  usually  understood  and  as  usually 
to    the    act   as  usually       -,  ^;^       ,.^  .     ^,  ■'„ 

^jjjjg  done.      Ine  dmerence  m  the   manner  of 

doing  it  may  be  so  material  as  to  affect 
the  identity  of  the  act  consented  to,  and  make  the  act  dif- 
ferent from  that  to  which  consent  was  given.  Thus  a  woman's 
consent  to  an  act  of  sexual  intercourse,  will  not  justify  the 
intercourse  if  it  is  performed  in  a  brutal  manner.  °  On  the 
same  prinoiple,  consent  to  operate  a  threshing  machine 
with   a    damper    down    does   not  bar  an   action  for  damages 

3  S.  V.  Long,  93  N.  C,  5i2.  I  =  East  P.  C,  269. 
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reaultiiig  from  operating  it  with  tlie  damper  open  in  a  hioh 
wind.'  Similarly,  participants  iii  a  violent  game  assume 
only  the  ri.sk  ordinarily  incidental  to  their  sport,  but  such 
ordinary  risk  does  not  include  wrongful  and  intentional 
inflictions  of  injury/ 

As  observed  by  ]\[r.  Starling  in  con\meuting  on  section  87 
of  the  Indian  Peaal  Code,  ''the  consent  given  being  to  take 
a  csrtain  kind  of  risk,  the  amount  of  risk  must  not  be 
increased,  nor  the  kind  thereof  changed  ;  and  this  involves 
the  necessity  that  both  parties  should  strictly  observe  all  the 
rules  of  the  game  or  pastime  in  which  they  are  engaged, 
tlioug-h,  of  course,  it  S5  quite  competent  to  either  party  in  the 
coui'se  of  the  game  to  take  upon  himself  a  greater  aafiiount  of 
risk  than  he  agreed  to  at  first."  So  also^  consent  to 
the  performance  of  a  surgical  operation  for  the  cure  or  extir- 
pation of  diseass  wilf,  in  the  law,  ja^tify  the  use  of  force  ;. 
bnt  cannot  bar  an  action  by  the  patient  for  intentional 
violence  or  negligence  on   the  part  of  the   pliysician. 

103.     Consent   to    an   act   is  not  aconsent  to  all  the    con- 
sequences of  that    act.     The  contrary  is 

Consent  to  aa  act  is     ^f^g^^  maintained  on  the   analogy    of  the 
not  consent  to  the  conse-       i      ,    •  ,    ,•  ,  ■    ,      F-  a 

quencesofthataet.  doctrine     relating     to      intention.     An 

intention  to  do  an  act  is  generally  held 
to  be  an  intention  to  produce  the  natural  consequences  of  that 
act,  and  this  on  the  ground  of  a  presumption  that  every 
person  knows  the  consequences  of  his  acts^  and  may,  there- 
fore, be  deemed  to   have  intended  them. 

Several  German  jurists  have  taken  that  view  of  consent. 
Thus  Halschner  says,  ^  Di3  Verleizung  des  Einwilligenden  setzt 
voraus  das^  dieser  die  Verhtzung  nicht  nurwiinsoht,  sondern 
will,  beabsichtigt,  darum  auch  viit  dein  Bewusstsein  handelt,  sie 
selbsttkdtig  zu  verursacken,  indem  er,  ein  .n  Anderen 
anstiftet  und  sick  disselben  zur  Verioirklio'iung  seiner  Absicht 
bedientf'^  Roienbeck  goes  still  further,  and  sajs^der  Getbdtete 
ist   bei   der    TeJtung   eines  Einii-iHlg^nden  die  Seele  des    Un- 

,(;.)  The  injury  to  the  consenting  person  presupposes  that  lie  not  only  wishes  the 
injury,  but  will's,  intends  it,  aod,  therefore,  acts  with  tlie  coafciousness  of  causing  it 
to  himself,  in  as  much  as  he  instigates  another,  iiiid  arails  himself  of  the  same  for 
the  realization  of  his  intention. 


7  Garriron  V.    G -nvh  ;i,  52    Ml   A  ip.,       I  6  J:igg.  Torts  202. 
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fcmelmens,  tier  Todtende  nur  sein  Werkzeug^>^''  According  to 
him  when  a  man  wills  .-i  cause  he  must  will  all  the  pos- 
sible consequences  of  it,  which  even  Hal&chner  observes  is 
vaaking  violence  of  the  conception,  Ortmann  on  the  other 
hand  says  ",  "  Wer  die  WirJcumj  will,  muss  auch  die  IJrsache 
ivoUen  f*>'^  These  views  are  not  shared,  however,  by  other  ju- 
rists. Thus,  Ltidensajsthatit  is  not  to  be  overlooked  that  con- 
sent die  Verletzung  keineswega  immer  vorhanden  ist,  ivenn  (let 
Verlctzte  in  die  Handlung  geicilligt  hat^  wehhe  die  Verletzung 
zur  Folge  gehabt  hat.'^'^  The  correct  rule  appears  to  be  that  laid 
down  by  Breithaupt,who  appears  to  think  that  consent  to  an 
act  is  consent  only  to  such  consequences  of  it,  as  were  intended 
by  the  person  giving  the  consent,  and  not  to  sucli  as  may  have 
occurred  to  him  merely  as  possible.  Thus  he  in  his  Work  on 
Volenti  non  fit  injuria  "  says  :  Wenn  nun  Jemand  in  die  Vor- 
nahne  einer  Handlung  u-illigt,  welche  an  und  fur  sich  durchaus 
nirJt  verletzend  ist,  und  dieseahdann  eine  iveitere  Handlung  zur 
Folge  hat,  durch  icekhe  eine  Verletzung  eintritt,  so  ist  kein 
Spielrauinfilr  die  Anwendunj  un^eres  Sa'tzes,  da  der  Verletzte 
in  die  Handlung  nur  insoiceit  eingeicilligt  ha(,  als  dieselbe  ohne 
eine  Vorletzung  zuzufdgen  ausgefiihrt  werden  sollte.  Oh  ihm 
hierbei  selhst  die  MoglicJikeit  vorgsschwobt  hat,  dass  falls  die 
Handlung  ande^^s  als  in  der  beahsichtigten  Weise  zur  Ausfilhrung 
kdme,  ein  ihn  verletzeyider  Erfolg  eintreten  konnte,  ist  voUst'dndig 
gleichgiltig,  da  dieser  Erfolg  gar  nicht  beabsichtigt  und  in 
Folge  dessen  nacJi  unseren  ohigen  Ausfilhrungsn,  eine  Einwilli- 
gung  in  denselben  unmdglich  war.  Diese  kann  absr  nur  zu  etwas 
BeabsicJiiigtem  gegeben  werden  und  es  geniigt  durchaus  nicht, 
dass  der  Verletzte  sich  vielleicht  bewusst  ivar,  dass  er  sick 
durch  die  Ertheilung  der  EinwiUigung  einer  Gefahr  atissetzf. 
Kessler  lays  down  broadly  that  Die  EinwiUigung  ist  kein 
Wollen  des  Erfolges;  """'^  but  even  he  admits  that  vsiirde  A  ''"''  die 
Zerstbrung  der  Sache  nur  dann  ' gewollt  hahen,  wenn  er  sie  als 
eine  sichere  Folge  des  Schusses  vorausgesehen  hdtte. 

(})    In  cage  of  tho  killing  of  a  consenting  person,  the  person  killed  is  the  soul  of    the 
undertaking,  and  the  perison  killing  only  bis  tool. 

(A)     Who  wills  the  efiect  must  also  will  the  oaxsse. 

(I)     to  the  injury  is  by  no  means  always  present  when   the    injitred  pei-sonhas  con- 
sented to  the  act,  which  has  caused  the  injury, 

(«)     Consent  is  not  willing  the    oonsequeuoes. 

(n)     A  would  hare  willed  the  destruction  of  the  thing  only  when  heljaiJ  foreseen  ft  a^ 
a  certain  oont-.equence  of  the  shot. 


'"    Kess  Kinw.,  24. 

I'    Goltd.  A:  XXV,    115. 

'»  Hvh-^.  Eiiiw.,  23. 


13   Lnden  Hanoh.,  323. 

'*   P.  '-6. 

"  Kefis.   Einw,  25. 


8.  104.J  COKSENT  CAN  BE  ONLY  TO  FUTURE  ACT.  913 


CHAPTER  VL 

Effect  of  Cossknt. 

104.  Consent  ran  only  be  to  an  act  which  is  to  be  done.    The 
^     act  may  have  reference  to  any  other  past 

to  a'futme  act"  ^^^'  ®^*'"'^  °^'  transaction,  but  it  can  receive 

consent  only  so  lono-  as  it  has  not    been 
done.    The  most  important  development  of  consent  is  contract, 
and  a  contract  is  to  do  or  not  to  do  sometliing  in  future.    Even  in 
the  case  of  a  contract  in  discharge  or  satisfaction  of  api^evious 
contract,  the  act  consent^id  to  is  that  of  discharge  or  satisfaction, 
and  not  of  the  previous  contract.     So  also  in  the  case  of  a  tort. 
Kessler  broadly  observes  that  Die  J'^inicilligumj  muss  aer  Hand- 
lung  vormisgehen,  '"'and  gives  as  a  reason  for  it,  that  mir  ircnti 
dass  Intiresse   srJion   j)rei.''ge(/eben  war,  lonnte  es  nicfit  verletzt 
verden} '■''''    Breithaupt  in  hi-*  work  on  Mileiiti  non  fit  injuria^ 
discusses  this    question  at    length  and   says  :    die  hetrefende 
Verletzung,  in   icelche   eiiigsiriUigt   zrird,   eine  erst  beahsicJitigte 
sein    muss.     Sis  darf  also   noch  nicht  aitsgejiihrt   sein,  icenn 
iiherhaupt  die  dazu  gegdene  Eimiiltigung   das  in  Rede   steliende 
Bechtsverhdltniss  mit  dem  Satze  volenti  non  fit  iniuria  soil  in 
Zvsammenhang    hriut/en   diirfen.     1st   die   Handlung  oJine  eine 
vorhergegangene  Einicil  ligung  began  gen,   so  ist  sie  selbst  in  den 
Fallen,    wo    das  Gessfs  ausdriick/ich  Oestimmt,  dass  diirch  die 
Einirilligung   der   verbrecherische   Gharalter   ivegfdllt,   dennoch 
strafbar,    icenn  auch  der    Verletzende  erliiirt,    dass  er    damit 
einoerstandcn  ist.     Der  Staat  hat  es  allerdings    in  das  Belieben 
des  Verlctzten  stellen  icollen,  die  in  Rede  stehende  Handlung  als 
ein   Delikt  entstehen  zu  lassen,  indem  er  ihm  gestattete^  seine 
Rechie     an    dem    betreffenden     Rxhtsgute    ganz   vach   freiem 
Belieben  aiif  einen  Andern  zu    iibertragen,   sodass   dieser    also 
weiter  nicht s  als  sein  RcchtsnachfoJger  ist.     Diese  Uebertragung 
muss  sick  aberiiothwendiger  Weise  in  einem  Willensalde  dussern  ; 
solange  dieser  noch  nicht  stattgefunden  hat,  ist  der  ursprungliche 
Eigcnthiimer    immer     noch  der    allein    verfilqungsberechtigte. 
Hat  also   Jemand,  solange  dieser  Rechtszustand  nnhdlt,   sick 

(a)  Consent  must  precede  the  act, 

(S)  It  is  only  when  the  interest   had   already  been  saorifioed  that  it   oould  not  be 
injured. 

1  Kesa.  Einw.  ,104.  1  »  P.  22. 
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einen  Eini/riff'  mdiese  Reclilssphiire  des  Ardern  erlauht,  so  mu-is 
er  iiach  dem  Willen  des  Staatfs  strafhar  sein,  lopil  der  in  sein>  m 
h'ecdit  gestbrte  seine  Di-yiositionsbefugiiiss  nbrr  dassdhe  bei 
B'gehung  der  Handlnng  nocJi  nicJit  auf  ihn  ilbertragen  Jiatie. 
Der  Staatswille  stdlt  also  diese  iJandlwig  als  strafbar  hin,  da 
diesilbe  in  der  Ge.^talt,  icie  sie  begangen  icurde,  ihres  Deli- 
ktscJiaral'ters  nicht  entliiidet  irord:n  ist.  1st  nun  eine  Iland- 
hing,  soicie  sie  wrliegf,,  einmal  durch  die  hestehende  liechtsord' 
nung,  als  strafnar  hingeste/it,  so  nuiss  sie  dicsai  (Jharalder fur alle 

Zeitenhelicdten Der FaJl,  wo  der  Thuter  mit  gvtem  Grunde 

annehmen  durfte,  dass  die  Einirilligung  nnclitrdgJich  eintreten 
irilide,  und  der  in  II  of  nung  darmif  die  llandl.ung  vorgenommen 
haf^  hildet  strcnq gsnommen  kein.e  Ausnalime  von  dem  soeben  aujges- 
t^llt^n  Primip.  Denn  ivenn  die  Einu-illigung in  diesjmFalle  nach- 
tiiiglich  erfolgt,  so  ist  dsr  Tli'dter  nicht  <ius  dem  <<runde  strafios, 
dass  sie  nodi  nacJi  B^gihung  der  Ilandlung  ertheilt  u-nrde, 
soniern  deshalb,  ireil  der  llandelnde  schon  vor  der  Uegehumj 
die  Ueberzevgung  hatte,  dass  er  im  Einverstdndniss  mit  dem 
Willen  des  Andern  hondelte.  Es  ist  aJs)  rechtlich  die  Situation 
ebenso,  als  icenn  die  Genehmigung  vor/ier  ertheilt  u-orden  u^iire. 
Se/b-l  dann,  icenn  die  Einwilligunij  unter  diesen  Lfmstdnden 
naoh  Begshung  der  That  verweigert  icerden  icurde,  miissen 
icegen  der  bona  fides  des  Thdters  die  Wirkungen  der  ertheilten 
EimcVJiguni]  eintreten^"^ 

("  )  The  iniury  in  question  whioh  is  consented  to  mnst  be  one  as  yet  only  intended. 
It  d. ire  therefore  have  uot  yet  been  committed,  if  the  consent  given  to  it  is  at  all  to 
bring  the  existing  legal  status  into  connectio  i  wiih  the  sentence  I'olenti  nonjit  injuria. 
If  the  act  has  been  coniniitted  witiioUt  previous  consent,  then  it  is  punishable  even 
in  those  cases  where  the  law  expressly  declares  that  the  criminal  oharac;er  is  removed 
through  oiTinsent,  and  although  the  injuved  person  declarei  that  he  is  agreeable  to  it.  The 
State  has  indeed  wished  to  place  it  at  the  free  will  of  the  injured  pereon  to  allow  the  act 
in  question  to  appear  as  a  delict  (offence),  inasmuch  as  it  permits  to  hira  to  transfer  h's 
rights  to  the  interest  (good)  ill  question  quite  at  his  own  free  will  to  the  other,  so  that 
this  one  is  uotUiug  else  than  his  suooeasor  in  law.  This  transfer  must,  however,  necessarily 
manifest  itself  by  an  external  act  of  will,  as  long  as  this  has  not  taken  place,  the  origiual 
proprietor  is  still  the  only  one  entitled  to  dispose  (of  it).  If  anybodj'  therefore  under 
takes  an  attack  against  the  legal  sphere  of  another  ne  long  as  this  legal  status  still 
continues,  so  must  he  be  punishable  according  to  the  will  of  the  State,  be<:ause  the  person 
disturbed  in  his  rights,  had  not  yet  transfeired  to  him  (the  same)  his  authority  of 
disposal  concerning  it  (the  thing)  at  the  time  of  the  commission  of  the  act.  The  will  of 
the  State  therefore  lays  down  the  act  as  punishable,  as  the  same  in  the  form  in  which  it 
it  was  committed,  had  not  yet  been  divested  of  its  charactei"  as  a  delict.  If  now  an  act  aa 
it  is  present  has  once  been  laid  down  by  the  existing  law  as  punishable,  it  must  retain 
this  character  for  all  time Strictly  speaking,  there  is  no  exception  from  this  princi- 
ple just  laid  down  in  the  case  where  the  doer  supposes  on  good  grounds  that  consent  would 
subsequently  be  given,  and  on  the  strength  of  this  midei  takes  the  act.  For,  if  consent 
follows  in  this  ca^e,  the  doer  is  exempt  from  the  punishment  not  ou  the  ground  that  it 
(consent)  was  given  after  the  commission  of  the  act,  but  because  the  acting  person  had 
the  conviction  even  before  the  commission  that  he  acted  in  agreement  with  the  will  of  the 
other.  The  legal  situation  is  accordingly  just  the  same,  as  if  consent  had  been  given 
previously.  Even  when  under  such  circumstances,  consent  should  be  refused  after  the 
commission  of  the  act,  there  would  enter  the  effect  of  consent  as  given,  owing  to  the 
ho/Ui  Jides  of  the  doer. 
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Tlie  principle,  however,  has  special  application  in  ciirainal 
law.  To  negative  an  offence,  the  consent  to  the  act  constituting 
the  same,  must  lias'e  been  given  prior  to  the  doing  of  that 
act.  An  acquiescence  or  approval  of  an  act  already  done, 
may  be  a  sanction,  a  ratification,  or  a  waiver,  but  strictly  speak- 
ing, will  not  be  a  consent.  It  has  thus  been  held  that  a 
per.sou  may  be  convicted  of  forgeiy,  though  the  person  vvhose 
name  was  forged  ratified  his  act.''' 

The  question  has  generally  arisen  in  cases  of  rape  and  of 
assault  with  intent  to  commit  rape,  in  which  somt-times  there 
is  an  opposition  to  the  assault,  but  during  the  struggle  thw 
woman  softens,  and  gives  consent  to  the  intercourse  before  it  is 
commenced.  Consent  thus  given  after  the  assault,  and  before 
penetration,  is  a  good  defence  to  the  charge  of  rape  ;*  yet  after 
the  offence  has  been  completed  by  penetratioti,  no  submission 
or  consent  of  the  woman  will  avail  the  offender;  and  consent 
alter  the  intercourse  is  completed  is  a  fortiori  no  defence.  ^ 

In  Stats  V.  Ilartujan, "  the  consent  was  given  after  the 
assault  and  before  the  penetration,  the  intercourse  faking 
place  with  her  consent.  It  was  held  that  the  offence  of 
assault  with  intent  to  ravish  had  been  committed  ;  "  for  the 
consent  does  not  undo  what  was  done  before."  Kelloofo-  J., 
in  delivering  the  opinion  of  the  Supreme  t'ourt  of  Vermont  in 
the  case,  said  :  '•  It  h.TS  never  been  regarded  as  a  legal  excuse 
for  the  consummated  offence  that  the  woman  consented  after  the 
fact,  and  we  regard  this  principle  as  being  applicable  to  the 
case  of  an  assault  "with  an  intent  to  commit  a  rape  as  well  as 
to  the  higher  offence."  It  thus  appears  to  be  a  settled  rule 
that  when  the  offence  has  been  made  complete  by  penetra- 
tion, no  remission  by  the  woman  or  consent  from  her, 
however  quickly  following,  can  avail  the  man.  ^  In  Wright 
V.  State,  ^  it  was  held  to  make  no  difference,  if  "  she  assented 
after  the  fact,  or  she  was  taken  first  with  her  own  consent, 
and  afterwards  forced  against  her  will." 

Speaking  of  husband's  consent  in  regard  to  the  offence  of 
adultery,  Mr.  Ma3me  in  his  work  on  the  Criminial  Law  of 
India  ^*  observes,  that  "  if  there  was  no  consent  or  connivance, 
up  to  the   time    the    act    was  committed,  then  the  offence  is 


3  Countee  '■.  State,  33  S.  W.  Eep.  127. 

*  Reg.  , .  Hal  lett.  9  Car..&  P.,  748. 

=  Com.  u.  JIcDoiiald,  110  Mass.,  405. 

«  3a  Yt.,  607. 


'  Com.  ,'.  Slattery,  147  Moss.,  423. 

State  r.  Bagan,  41  Miun.,  285. 
8  4  Humph.,  194. 
8i'  P.  803. 
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complete,   and  it  is    difficult  to  see  how  it  can  be    obliterated 
by   any  subsequent   consent." 

It  has  been  repeatedly  held  by  the  Supreme  Courtof  Iowa,  that 
an  assault  with  intent  to  commit  rape  is  complete  in  pursuingand 
seizing  a  woman  with  the  intention  of  having  sexual  intercourse 
with  her,  against  her  will,  and  potuithstanding  iier  resistance, 
although  she  subsequently  consents.'  In  the  case  first  cited, 
Adams,  J.,  in  delivering  the  opinion  of  the  Court,  observed 
tliat  if  the  conviction  for  rape  "  is  prevented  by  reason  of 
evidence  of  the  woman's  consent,  -j'et  if,  before  the  consent 
was  given,  it  appears  that  the  defendant  used  such  force 
as  to  evince  an  intention  to  commit  rape,  the  defendant  may 
be  convicted  of  an  assault  with  an  intent  to  commit  rape." 

In  R^ij,  V.  Fatje,^^  tbe  girl  awoke  after  |jenetrafcion,  but 
•while  connection  was  being  had  with  her  and  before  ic 
was  at  an  end.  Sbe  did  not  then  show  any  resistance,  and 
Coleridge,  J.,  instructed  the  jury  that  there  was  not  such 
an  ahsence  of  cnnsent  thrain/Iiout  as  to  justify  a  conviction  of 
the  offence  of  rape.  In  Bnm-n  v.  People,^^  it  v^as  held  that 
there  would  be  no  rape  if  consent  was  given  duiing  any  part 
of  the  act  of  intercourse."  In  Pomeroj/  v.  State,  "  Howk, 
C.J..  in  delivering  the  opinion  of  the  Court,  said: — ''The 
evidence  wholly  fails  to  show  that  Rebecca  ever  consented  to, 
or  even  had  knowledge  of  the  act  of  sexual  intercourse,  vmtH 
after  it  was  fully  accomplished.  In  such  a  case  the  force 
required  by  the  statute  is  in  the  wrongful  act."  There  was 
no  (piestion  in  these  cases  of  the  effect  of  consent  given  after 
the  penetnition,  and  so  far  as  that  question  is  concerned,  the 
observations  must  be  deemed  to  have  been  ultra  vires. 

105.     The   above   rule  is  of  quite  a  general   application. 

Some  confusion   has,    however,   been  in- 

Consent  distinguUhed     troduced  into  the  matter  by  a  vague  use 

(rum     subsequent      ap-         r  ,,  i  n  ■  -i 

proval.  '^'•^  ^be  word  consent  for  sanction  and  I'a- 

tification  in  the  law  of  contracts,  and  for 
waiver  in  the  law  of  torts.  It  is  the  consent  of  a  person  on 
attaining  his  majority,  which  is  genei'ally  said  to  make  bind- 
ing on  him  a  contract  entered  into  by  him  while  under 
age.  It  is  the  consent  of  a  principal  to  a  contract 
entered  into  by  his  agent  without  authority  from  him,  that 


«  state  r.  Atherton,  50  Iowa,  189. 

State  r.  ndong.  (15  N,  \V.  Rop.,  402. 
10  2<;oi  C.  C  133. 


13  9J,  Intl.,  93. 


11  36  Mich.,  2't3. 
1^    Vidi;  to  Rimilar  effect. 
State  V.  Wiud,  73  lowa.,  533. 
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is  said  to  make  the  contract  binding  on  the  principal.  So  may 
a  party  to  a  contract  be  said  to  consent  to  its  breach,  when 
he  acquiesces  in  it,  and  does  not  care  to  sue  for  damages. 
Even  the  sutferer  from  a  tort,  may  waive  it  or  accept  some- 
thiog  in  satisfaction  of  it ;  and  the  waiver  may,  in  ordinary 
language,  be  said  to  be  a  consent  to  the  tort,  which  without 
anything  further  will  bar  an  action  in  respect  of  it.  This  in- 
correct view  of  the  word  consent  can,  hoAA'ever,  find  no  room 
in  the  criminal  law,  as  the  doctrine  of  relation  back  does  not 
apply  to  criminal  proceedings."  Adverting  to  the  distinction 
between  Einwilligung  and  Vollmacht,  Kessler  observes^^  that 
the  ratihabitio  mandato  comparatur  does  not  hold  good  here. 

In  the  criminal  law,  a  consent  given  subsequently  to  an  act 
can  operate  only  as  a  pardon  of  that  act,  but  that  law  does 
not  recognize  the  principle  even  of  private  pardon.  Einenach- 
traglich  erUlirte  Einunlligung  wurde  nur  die  Sedeutung  einer 
Privatverzeihung  haben,  wslchs  das  Strafrecht  bekamitlich 
'principieU  nicht  respectirt}^^"-'^  Breithaupt  in  his  work  on 
Volenti  nonjit  injuria}''  thus  says  that  Eine  nachtrdglicli  eticavon 
dem  Verletzten  ertheilte  EinwilUgung  kann  eine  privatrecJitliche 
Wirkung  zivischen  den  beiden  unmittelbar  betheiligten  Interes- 
senten  haben,  und  zwar  kann  sie  den  Charakter  einer  personli- 
chen  Verzeihung  an  sich  tragen,  oder  sie  kann,  den  Tliater  von 
der  Pflicht,  civilrechtlich  Ersatz  zu  leisten,  befreien,  hierauf 
beshrilnkt  sich  aber  auch  ihre  Wirkung,  Iriminell  straftar 
bleihtsie,  iceil  das  jus  pub/icu^n,  das  privatorum  pactis 
mutari  nequit  sie  fiir  strafbar  erkl'drt,  und  der  Deliktscharakter 
ihr  durch  den  Willen  des  Verletzten  auf  keinen  Fall  genommen 
irerdenkannJ-'''' 

The  public  have  a  right  to  see  that  penal  laws  are  strictly 
enforced,  and  it  is  only  in  a  few  exceptional  cases  that  the 
Legislature  has  left  their  enforcement  to  the  will  of  the  indi- 
vidual.    In  India  it  is  only  in    case   of  defamation,  offences 

(o)  A  subsequently  declared  consent  would  have  only  the  signifioanoe  of  a  private 
pardon,  which  the  penal  law,  as  is  well  known,  does  not  respect  on  principle. 

{V)  A  subsequent  consent  per  ohanoe  granted  by  the  injured  can  hare  an  effect  in 
civil  law,  between  the -directly  concerned  interested  parties,  and  indeed  it  may  bear  with, 
it  the  character  of  a  personal  pardon,  or  it  may  release  the  doer  from  the  obligation  of 
making  reparation  tcova.  a  civil  point  of  view,  but  to  this  alone  will  it,  however,  limit  its 
effect ;  it  remains  criminally  punishable,  because  public  law,  which  an  agreement  of  private 
persons  cannot  change,  declares  it  punishable,  and  the  character  of  an  offence  can  in  no 
case  be  taken  from  it  by  the  will  of  the  injured. 

II'  State  B.  Hartigan,  32  Vt.,  611.  I  ^^  Kess.  Einw.,  10-t, 

1=  Kess.  Einw.,  104.  1  "  P-  22, 
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relating  to  breach  of  contract,  and  some  of  tbe  oflfences  relating 
to  marriage,  that  a  criminal  court  cannot  take  cognizance  of 
them  -without  a  complaint  from  some  person  aggrieved  by  the 
offence. ^^  When  a  complaint  is  once  made,  the  absence  of 
the  complainant  does  not  necessarily  result  in  an  acquittal 
of  the  offender  even  in  the  pettiest  cases."  It  is  only  in  case 
of  trivial  offences,  punishable  with  fine  only  or  with  imprison- 
ment for  less  than  six  months,  that  the  complainant  may 
withdraw  the  complaint,  but  even  then  only  with  the  permis- 
sion of  the  court,  obtained  on  shewing  that  there  are 
sufficient  grounds  for  the  Avithdrawal.^" 

The  omis^iion  in  such  cases  of  the  individual  to  take  action  for 
the  punishment  of  the  offender  saves  the  latter  from  punish- 
ment, but  the  legal  effect  of  this  non-punishment  is  not  quite 
ihe  same  with  that  of  the  non-commission  of  the  offence,  as 
would  be  tbe  case,  if  a  consent  subsequently  expressed  could, 
like  that  previously  given,  altogether  exclude  criminality. 
'J  he  person  aggrieved  may  also  compound  assault,  wrongful 
confinement^  criminal  trespass,  and  a  few  other  offences,  but 
they  are  all  of  a  private  character  ;  and  in  case  of  any  aggra- 
vation of  the  offence  of  voluntarily  causing  hurt,  there  can 
be  no  compounding  without  the  permission  of  the  court  before 
which  tlie  prosecution  for  the  offence  may  be  pending.  The 
compounding,  moreover,  does  not  contemplate  mere  consent 
of  the  aggrieved  person,  but  also  the  receipt  by  him  of  some 
consideration  or  gratification  not  necessarily  of  a  pecuniary 
character,  for  dropping  the  prosecution."  'I'he  Spanish  Penal 
Code  provides  that  the  husband  can,  at  all  times,  remit  the 
penalty  inflicted  on  his  wife  for  adultery,  by  reuniting  himself 
anew  to  her  ;  ^^  and  the  French  laA'  also  appears  to  be  the 
same,  'i  he  effect  even  of  such  provisions  is  not  to  remove 
or  undo  the  criminality  of  the    wife. 

Nor  is  compounding  allowed  in  cases  of  theft  and  rape,  as 
that  generall}'  involves  an  approval  of,  or  what  is  ordinarily 
called  consent  to,  a  prior  offence.  This  consent,  therefore,  does 
not  affect  those  offences  in  any  way,  and  is  entirely  inoperative 
in  their  case.  Consent  could  hardly  fail  to  involve  a  screening 
of  the  offender  from  legal  punishment,  or  at  least  not  proceed- 
ing against  him  for  the  purpose  of  bringing  him  to  it  ;  and  a 
consent  thus  given    in   consideration    of  money  or  other  gra- 

'8  Act  X.  of  1882;  ss.  198.  199.  1  »'  Murray     v.     The    Queen-Empress. 

"  Act  X  of  1882,  s.  247.'  I.  I"  K.,  XXI  Cal.,  112,  H6. 

»o  Act  X.  of  188:,  s.2i8.  ^^  Art,  360. 
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tification  paid  or  promised,  so  far  from  purging  tbe  of  ence,  may 
often  constitute  a  fresh  offence  ;  and  it  is  settled  law,  that  a 
subsequent  agreement  to  receive  compensation  for  the  injury 
caused  by  the  offence  will  not  be  deemed  such  a  consent  to 
the  act  constituting  the  offence,  as  may  affect  its  criminality.^^ 
In  cases  of  theft,  even  the  restitution  of  the  property  stolen 
may,  in  some  cases,  be  an  offence  in  both  the  giver  and  the 
receiver,  and  the  restitution  is  not  recognized  in  any  case 
as  affecting  or  excusing  the  criniiuality  of  the  act  of  theft 
in  any  "nay. 

As  to  rape,  the  13  Edw.  1,  St.  1  c.  34  expressly  provided 
that,  "If  a  man  ravish  a  woman,  where  she  neither  coosented, 
neither  before  or  after,  Ayt  Judgment  de  vyet  member  ;  if  she 
assent  after,  yet  the  Idng  shall  have  the  «mZ,"  That  sta- 
tute has  been  repealed,  but  the  laAV  remains  the  same,  and 
consent  subsequently  given  does  not    exculpate  the  offender. 

106.     It  is  a  general  doctrine  that  consent    to    be  operative 
Consent  must  exist  at     must  exist  at  the  time  of  the  doing  of  tlie 
the  time  of  the  act.  ^ct  consented  to.     It  is  an  ordinary  prin- 

ciple of  German  Jurists  that  die  Einu-illigun;/  muss  sur  Zeit  der 
Handlung  fortdauern.^^'"''  Thus  Breithaupt  in  his  work  on 
Volenti  non  fit  injxirtc^^  says  :  Erforderlich  ist  auch,  dass  ziois- 
che7i  der  Ertheilung  der  Einwilligung  und  der  Zufilgung  der 
Verletzung  zeitliche  Kontinuitcit  herrschen  muss.  DesJialb  ist 
eine  Einwilligung,  von  ivclcher  nicht  unmittelbar  darauf  Gebrauch 
gemacht  wird,  nicht  mehr  wirksam ;  eine  Berufung  auf  dieselbe 
iviirde  dem  Verletzenden  nur  in  dem  Falle  gestattet  sein,  too  die 
Fortdauer  der  Einicilligung  erkldrt  icird  '*"'  Consent  may,  there- 
fore, be  withdrawn  at  any  time  before  the  act  consented  to  is 
done,  and  a  consent  thus  withdrawn  will  have  no  existence  at 
the  time  of  the  act,  and  not  exclude  or  excuse  the  criminality 
of  the  act.  For  example,  Ortmann  says,  ' '  that  ein  Out  durch 
die  Einwilligung  in  die  Verletzung,  bis  zum  etwaigen  }Viderrufe 
dieser  Einwilligung  die  Eigenschaft  eines  gsscMitzten  Rechts- 
gutes  verliereS'^^     This  is  a  direct  result  of  the  principle  that 

(a)     Consent  must  continue  at  the  time  of  the  act. 

(J)  It  is  also  necessary  that  a  continuity  of  time  must  exist  between  the  granting  of 
the  coasent  and  the  causing  of  the  injury.  Therefore  the  consent  of  whioli  no  use  is 
made  directly,  is  no  more  effective.  A  person  committing  the  injury  would  be  allowed  to 
reiy  on  it  only  where  the  continuity  of  the  consent  had  been  declared. 

(c)  An  interest  through  consent  to  the  injury  loses  the  quality  of  an  interest  protect- 
ed by  law,  until  consent,  as  is  possible,  be  withdrawn, 

=  3  State  V,  Hammond,  77  Mo.,  157.  |         ^^  Kess,  Einw.,  108. 
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the  consent  to  a  person  doing  an  act  does  not  give  that  person 
a  right  to  the  doing  of  that  act.  Breithaupt  in  his  work  on 
Volenti  non  fit  iniuria  ^°  says :  Wenn  nun  auch  der  Thater 
auf  Grund  der  gehorig  ertheilten  Einwilligung  seitens  des 
Berechtigten  in  die  Lage  versetzt  irird^  an  ihm  die  Verletzung 
auszufiihren  oJuie  dadurch  seine  Subjektivitdt  zu  heein- 
tnichtigen,  so  erh'dlt  der  Erstere  jedoch  kein  absolutes  erzwing- 
hares  Recht  auf  Vornahme  der  Verletzung,  da  dasselbe  ihm 
jederzeit  durch  die  Zurikhnahne  der  Einu-iUigung  iineder  ent- 
zogen  icerden  kann.  Dieses  Rechtes  begiebt  sich  der  Einwilligende 
mit  der  Ertheilung  durchaus  nicht,  sodass  es  unrichtig  icare  zu 
sagen,  er  sei  mm  auch  auf  jeden  Fall  oerpflichtet,  sich  die  in  Rede 
stehende  Verletzung  gef alien  zu  lassen.  Respektirt  daher  der 
Thater  einen  vor  Vornahme  der  Verletzung  etica  erfolgten  Wider, 
ruf  der  Ein  uilligung  nicht,  so  kann  er  sich  nicht  mehr  auf 
letztere  herufen,  er  ist  vielmehr  mit  der  poena  ordinaria  zu 
bestrafen.  '-"^ 

The  rule  is  acted  upon  in  tlie  English  law  also.  Thus, 
where  there  is  evidence  tending  to  show  that  the  prosecutrix 
consented  to  sexual  intercourse  with  a  nian,  but  withdrew 
such  consent  before  the  consummation  of  the  intercourse,  the 
man  may  be  found  guilty  of  rape.  ^'  On  the  trial  of  a  man  for 
rape  on  his  step-daughter,  a  girl  of  twelve  years,  and  small  for 
her  age,  it  was  held  that  it  would  be  rape,  if  she  in  the  first 
instance  consented  to  the  sexual  intercourse  with  him,  but 
after  the  commencement  of  the  sexual  intercourse,  withdrew 
her  consent,  and  he  forcibly  continued  it  with  knowledge  of 
her  dissent.  In  Stephen  v.  State,^^  the  intercourse  was  had 
with  a  girl  above  tiie  age  of  consent,  which,  in  that  case,  was 
ten  years.  The  court  said,  that  as  her  passions  had  not 
arrived  at  a  maturity  to  authorize  a  supposition  of  sexual 
intercourse  with  her  consent,  and  her  person  had  been  most 
shamefully  outraged,  the  jury  ought  to  seize  upon  the  slightest 
proof  of  resistance — notwithstanding  she  may  have  been 
enticed    to  give  her  consent   in    the  first  instance — even  the 

(rt)  I£  now  the  doer  on  the  grounds  of  a  properly  given  consent  on  the  part  of  the  enti- 
tled person  is  placed  in  the  position  of  committing  the  injarj'  without  thereby  infringing 
his  subjectivity,  so  does,  however,  the  former  receive  no  absolutely  enforceable  right  to 
the  uuclertaking  of  the  injury,  as  the  same  can  be  again  taken  away  from  him  at  any 
time  by  the  withdrawal  of  consent.  The  consenting  person  does  not  at  all  give  up  this 
right  with  the  granting  of  consent,  so  that  it  would  be  wrong  to  say  tliat  he  was  bound 
in  every  case  to  allow  the  injury  in  question  to  he  committed  on  him.  If,  therefore,  the 
doer  does  not  respect  the  recall  of  consent  before  undertaking  the  injury,  so  can  he  not 
rely  upon  the  latter  (consent),  Le  is  rather  to  be  punished  with  the  ordinary  punishment. 

2ii  P.  32,  I         2'  State?'.  MoCaflErey,  63Iowa.,  479. 

"5  llGa.,  225. 
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usual  struggles  of  a  modest  maiden,  young  and  inexperienced 
in  such  mysteries,  to  find,  in  just  such  a  case,  that  the  act  was 
against  her  will,  and  that  the  presumption  of  law  Avas  so 
strong  as  to  amount  to  proof  of  force. 

In  German  Law,  Kessler  goes  even  beyond  this,  and 
says  die  Einioilligung  muss  unmittelbar  vor  der  That  erkl'drt 
/cerden.^'^^^  After  observing  that  it  is  not  the  withdrawal 
of  the  consent,  but  its  continuance  that  will  require  a 
declaration  ;  he  adds  that  strictly  speaking  there  is  neither  a 
Wiederruf  noch  eine  Fortdauer  der  achten  Einwilligung , 
sondern  nur  emen  einzigen  Act  der  Einivilligung  im  Momente 
der  HandlungJ"^''^ 

This  will  be  specially  so,  when  the  act  is  such  as  can  be 
done  only  in  the  immediate  presence  of  the  person  giving  the 
consent.  To  illustrate  this,  Kessler  says,  that  if  A  one 
evening  to  please  B,  a  medical  man,  expresses  his  willingness 
to  undergo  an  operation  after  being  given  chloroform,  by  way 
of  experiment,  and  B  afraid  of  A  withdrawing  his  consent, 
administers  chloroform  to  him,  while  he  is  asleep  in  the  night, 
and  performs  the  operation,  he  will  not  be  liable  to  punish- 
ment according  to  Ortmann,  but  that  every  one  will  be 
agreed  that  he  ought  to  be  punished. 

Even  Kessler  admits,  however,  that  an  earlier  expression  of 
consent  may  have  a  practical  significance  so  far  that  ihretwegen 
unter  Umstdnden  schon  ein  Moss  passives  Verhalien  desjenigen, 
der  sie  abgegehen  hat,  unmittelbar  vor  der  That  sich  ah 
ausdrucMiohe  Einwilligunq  darstellt,  w'dhrend  dies  ohne  seine 
vorangegangene  Erkldrung  nicht  der  Fall  sein  wiirde.^^*'  And 
this  will  be  so  chiefly  if  the  act  consented  to  may  be  done  in 
the  absence  of  the  consenting  person.  Thus  Kessler  says,  "  Prak- 
tisch  abgeschw'dcht  wird  die  Wichtigkeit  dieses  Erfordernisses 
bei  Handlungen,  die  in  Abwesenheit  des  Einwilligcnden  gesohehen 
koniien,  dadurch,  dass  der  gute  Glaiibe  des  Th'dters  an  die 
Fortdauer  der  Einivilligung  gleich  dieser  die  Strafbarkeit  aus- 


(j)     Cousent  must  be  declared  immediately  before  the  act. 

(ft)  Withdrawal  nor  a  coatinuance  of  real  consent,  but  only  a  particular  act  of 
consent  at  the  moment  of  the  act. 

(/)  On  account  of  it,  under  circumstances,  the  mere  passive  oonduot  of  him  who  has 
giren  it  (his  consent)  ilirectly  before  the  act  (consented  to),  represents  itself  as  an  ex- 
press consent,  while  that  without  his  previous  declaration  would  not  be  the  case. 

»"  KesB.  Einw.,  109.  |      s"  Kess.  Einw.,  110.  |     si  Keas.  Einw.,  110. 
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schliesst.  '^  <'^  And  the  case  will  be  diftereiit  if  the  person  who 
had  given  the  consent  before,  should  be  present,  but 
unconscious.  Thus,  Kessler  says,  ^^  Der  gute  Glauhe  an  die 
Fortdauer  der  effectiven  Einwilligung  kommt  hier  nicht  als 
moglich  in  Frags.  Straflosigheit  Jcann  daher  nur  eintreten, 
icenn  der  Th'dter  ehrlich  uherzeugt  war,  dass  der  Andere  bei 
vorhandenem  Beivusstsein  eimoilligen  loiirde.  ^*^ 

And  the  previously  expressed  consent  would  not  be  of  import- 
ance as  a  proof  of  his  good  faith,  and  it  would  be  a  strong 
indication  to  the  contrary,  v-enn  er  den  hloss  Schlafenden  zu 
u-eckeii  unterlassen  h'dtte^^^ ;  and  if  the  unconsciousness  is  simply 
that  of  sleep,  as  in  the  case  of  the  surgical  operation  mentioned 
in  the  illustration  given  above,  there  would  be  no  question 
that  there  was  no  consent. 

107.     In    matters   of  civil  law,  a  third  person's  consent  is 

sojaetinlbs  essential  to  the   validity  of  a 

Consent  niust  be  of    transaction,  but  this  is  generally  as  the 

person  to   whom   harm      ,  ^-  rf     ,  °     •    ^  ,    "^  c    ,^     . 

IS  caused.  transaction    artects    some    right   or   that 

person ;  or  because  that  person  repre- 
sents entirely  or  partially  a  party  to  the  transaction,  and  gives 
the  consent  to  supply  or  supplement  the  consent  required  of 
that  party.  As  an  instance  of  the  former,  a  person  may  by  a 
will  or  deed  devise  or  assign  another  person's  property  to 
some  one,  and  the  devise  or  assignment  will  not  take  effect 
without  the  consent  of  that  person.  Nor  may  a  part-owner 
make'a  contract  in  regard  to  the  joint  property  without  his 
co-sharer's  consent.  As  an  instance  of  the  latter,  reference 
may  be  made  to  contracts  by  adult  minors  and  insane  persons, 
which  are  not  valid  unless  consented  to  by  their  curators  or 
committees  of  management.  In  certain  systems  of  law,  even 
females  who  have  attained  majority,  require  the  consent  of 
their  guardians  to  their  marriage,  and  after  marriage  the  con- 
sent of  their  husbands  to  certain  contracts  affecting  their 
property,  though  the  number  of  these  is  steadily  decreasing. 


0)  The  importance  o£  this  requirement  "will  be  practically  weakened  in  case  of  acts, 
which  tail  take  place  in  the  absenoo  of  the  person  consenting,  inaBmu->h  as  the  good 
faith  of  the  doer  in  the  coutiuuanco  of  consent,  like  consent  itself,  excludes  penality. 

{h)  The  honest  belief  iu  the  continuance  of  effective  consent  does  not  oome  into 
question  heie  as  pot  sible.  Immunity  from  punishment  could,  therefore,  only  exist,  if 
the  doer  we'-e  hones.tly  convinced,  that  the  other  would  consent  in  case  of  existing 
consoioiisness. 

(I)    When  he  has  omitted  to  awaken  a  person  merely  sleeping. 

S2  Kesa.  Einw.,  111.  1     ''  Kess.  Einw,,  111. 
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This  system  of  representative  consent  is  in  case  of  minors, 
insane  persons  and  others  unconscious  at  the  time,  recognized 
in  the  criminal  law  also,  and  will  be  referred  to  in  sequel. 
In  section  361  of  the  Indian  Penal  Code,  the  consent  of  some 
person  legally  authorized  to  consent  on  behalf  of  the  person 
kidnapped  is  mentioned  as  equivalent  to  the  consent  of  that 
person  himself  ;  but  the  legal  authority  to  consent  otherwise 
than  as  an  agent  (whose  consent  is  really  that  of  the  person 
himself)  can  exist  in  the  case  only  of  minors  or  insane  persons. 
As  an  apt  illustration  of  the  necessity  of  the  consent  of  a 
guardian  to  the  act  of  a  minor  in  the  criminal  law, 
reference  may  be  made  to  Article  399  of  the  Spanish  Penal  Code, 
which  provides  a  punishment  for  a  minor  who  should 
contract  a  marriage  without  the  consent  of  his  father  or 
mother  or  of  persons  who  take  their  place  for  that  purpose. 

Apart  from  such  cases,  it  is  clear,  as  a  general  rule,  from 
the  very  nature  of  consent,  that  the  consent  to  negative  an 
injury  must  be  of  the  person  to  whom  the  harm  is  caused  by 
the  act  constituting  the  injury.  The  act,  though  directed 
against  one  person  may  sometimes  cause  harm  to  other 
persons  also  ;  but  then  it  will,  as  regards  each,  constitute  a 
distinct  injury,  and  the  consent  of  each  person  will  have  an 
effect  on  it  only  so  far  as  it  is  an  injury  against  himself. 
Thus  seduction  of  an  unmarried  girl  is  an  injury  to  her  as 
well  as  to  her  father,  and  the  consent  of  either  cannot  bar 
an  action  for  damages  by  the  other. 

In  criminal  law,  this  recognition   of  an  act  as   an  offence 
against  several  persons  is  not  frequent,  as  the  harm  caused 
by  the  act  to  others  than  the  person  directly  injured,  is  often 
of  too   remote   or  slight  a  character  to  be  taken  cognizance 
of  by  law.     The    same  principle  is  applicable,  however,  to. 
different     offences,   when    they    are     recognised    by   law    as 
resulting  from  the  same  act  as  causing  injury  directly  to  several 
persons.     Thus,    sexual    intercourse    with  a  married  woman, 
may    constitute    the    offence    of    rape,  adultery,   or    forni- 
cation.    The   rape   is  an   offence  against  the  woman  herself, 
and  it  is  her  consent  alone  that  can  prevent    the   intercourse 
from  amounting  to  that  offence.     Her  husband's  consent  and 
even  positive  help  will  be  immaterial,  except  so  far  as  it  may 
make  the  husband    guilty  of  abetting    the  offence.     In  fac^ 
under  the  present  law,  a  husband  having  intercourse  with  his^ 
wife  under  a   certain   age,    may   himself  be   guilty  of  rape-/ 
The  rule  is  different,  however,  in  the  case  of  adultery,  which  is 
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an  offence  against  the  husband,  and  which,  at  least  in  British 
India,  can  exist  only  if  the  husband  did  not  consent  to,  or  con- 
nive at,  the  intercourse.  The  woman's  consent  in  case  of  it  is 
entirely  immaterial,  the  offence  being  committed,  equally 
whether  she  consented  to  the  intercourse  or  not  f*  though  in 
certain  systems  of  law,  she  will,  in  case  of  its  being  committed 
with  her  consent,  be  deemed  an  abettor  of  the  offence  and  pun- 
ishable as  such.  The  offence  of  fornication  wherever  recognized, 
is  neither  against  the  woman  nor  against  her  husband,  but 
against  the  society  ;  and  so  the  consent  of  both  the  former 
will  be  immaterial,  and  the  person  guilty  of  that  offence 
punished  without  any  regard  to  it. 

So  also  carrying  away  a  young  woman  may  constitute  the 
offence  of  abduction  or  kidnapping  from  British  India,  or  of 
kidnapping  her  from  her  father,  or  of  enticing  her  away  from 
her  husband.  Now,  abduction  and  kidnapping  from  British 
India  are  offences  essentially  against  herself,  and  cannot  exist 
if  she  consented  to  go  and  did  go  with  her  consent.  For 
abduction,  it  is  indeed  necessary  that  she  may  be  compelled 
by  force,  or  induced  by  deceitful  means,  to  go  from  any  place  ; 
and  if  she  consents  to  go,  unwillingness  of  or  even  opposition 
by  all  her  relations  together,  shall  not  render  possible  the 
existence  of  compulsion  or  of  enticement  by  deceitful  means. 
On  the  other  hand,  kidnapping  her  from  her  father  is 
an  offence  against  the  father's  right  of  guardianship,  and 
cannot  exist  where  she  is  taken  with  his  consent,  and  no 
consent  by  her  will  prevent  such  kidnapping  from  being  an 
offence,  or  excuse  its  criminality. 

This  distinction  is  recognized  in  almost  every  system  of 
law.  The  latter  offence  was,  for  instance,  in  French  law, 
•particularly  called  raptus  in  parentes,  as  in  such  a  case,  la 
personne  ravie  etait  sous  la  puissance  de  ses  pere  et  mere,  tuteur 
on  eurateur ;  c^est  contre  eux  que  h  rapt  etait  commis;  et  le 
consentemerd  de  cette  personne  n'effacait  nuUement  le  delit, 
parce  que  la  seduction  paraissait  plus  odieuse  encore  que  la 
contrainte.^^  Livingstone's  Code  expressly  laid  down,  that  "  if 
any  female,  vmder  the  age  of  fourteen  years,  be  taken  away 
from  her  father,  mother,  tutor,  or  other  person  having  legal 
charge  of  her  person,  without  their  consent,  either  for  the 
purpose  of  marriage,  concubinage,    or    prostitution,    it   is    an 

3*  state  V.  Sanders,  30  Iowa,  582.  |  ="  lY.  Adolph.  and  Helie,  491, 

state  ».  DopoTan,  61  Iowa,  278, 
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abduction,  althoug'li  the  female  should  consent,  and  although  a 
marriage   should  afterwards  take  place  between  the  parties.""" 

The  same  is  the  case  in  regard  to  the  enticing  away  of  a 
married  woman,  which  is  an  offence  essentially  against  the 
husband,  and  it  has  been  held,  can  exist  only  when  there  is 
no  consent  or  connivance  on  the  part  of  the  husband.'^ 
The  Avife's  own  voluntary  determination  to  leave  the  husband 
is,  on  a  charge  of  that  offence,  entirely  immaterial.'^  Even  her 
willingness  and  consent,  evidenced  by  her  solicitations  of  the 
man,  and  actual  complicity  in  going  away,  are  no  defence  for 
the  man.'^ 

An  assault  against  a  woman  is  recognised  as  an  offence  only 
against  her,  and  though  it  may  cause  harm  to  her  husband, 
yet  his  assent  is  not  a  defence  against  an  indictment  for  it."" 
The  question  has  not  arisen  in  regard  to  other  offences,  but 
when  it  arises  will  no  doubt  be  disposed  of  in  the  same  way. 
It  has  thus  been  held,  that  on  a  prosecution  of  a  postmaster's 
assistant,  it  need  not  be  shown  that  the  embezzlement  was 
without  the  postmaster's  consent*",  as  the  offence  being  against 
the  Government  the  consent  of  the  postmaster  is  quite 
immaterial. 

So  also  trespass  in  a  place  of  sepulture  with  the  knowledge 
that  the  feelings  of  any  person  are  likely  to  be  wounded  by  it  is 
an  offence,  even  though  the  trespass  be  effected  with  the  consent 
of  the  owner  of  that  place.  In  Queen-Empress  v.  Subhan,*'- 
Knox,  J.,  based  that  decision  on  the  ground  that  he  saw  "  no 
reason  for  restricting  the  original  meaning  of  the  word  (trespass), 
which  covered  any  injury  or  offence  done,  and  to  couple  it 
with  entry  upon  property."  It  may,  however,  be  justified  on  the 
principle  that  the  consent  of  the  owner  could  not  affect  the  crimi- 
nal character  of  the  act  as  against  the  person  whose  feelings  ■\\eie 
offended  by^  the  disturbance  of  graves  in  that  place. 

So  far  is  the  principle  carried,  that  a  person's  consent  can  have 
no  effect  in  regard  to  any  property  after  the  cessation  of  his  in- 
terest in  it,  as  he  would  not  be  the  person  injured  by  any  act  then 
done  to  or  in  respect  of  that  property.  Thus  it  has  been  held,  that 
the  consent  of  a  person  will  not  defeat  an  indictment  for  larceny 

3  8  Art.  458.  1  »°  state  )-.  Poyknd.S'.  Kan.,  Iffi. 

3'   Queen  D.  Srimotea  PoaJee  1   W.  li.      I  *°  Faust   f.  United  Sti  tes,   103  U.  S. 

Or.,  45.  I  453. 

^s  Thfl  Queen  r.  Kumarasami,  2  M.  *i  I.  L,  E.,  XVIlE  All.,  8.'B. 
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committed    after  his  death  of  what   was  his   property,  as   he 
Avill  not  be  the  person  who  will  then  be  affected  by  it.*^ 

Ill  the  English  law,  larceny  being  an  oifence  essentially 
against  ownership,  it  may  be  considered  a  general  rule,  that  a 
person  taking  a  thing  from  another  who  is  merely  in  charge 
of  it,  and  thus  has  no  power  to  make  a  valid  transfer  of  it,  may 
be  guilty  of  laixeny.  The  principle  is  recognized  in  the  United 
States  also.  Thn^  in  State  v.  McGartei/,"  it  was  held  that  the 
fact  of  the  accused  having  obtained  the  property  by  consent 
of  a  person  entrusted  with  it  by  the  owner,  under  such 
circumstances  as  rendered  the  custodian  guilty  of  embezzle- 
ment, Avould  not  prevent  the  accused  from  being  convicted 
of  larceny.  So  where  the  cashier  of  a  bank  was  charged 
with  embezzling,  abstracting  and  wilfully  misapplying  the 
moneys  and  funds  of  the  bank,  with  intent  to  injure  and 
defraud  the  bank  ;  it  was  held,  that  in  order  to  disprove  the 
averment  of  intent,  he  could  not  prove  that  his  taking  the 
funds  and  using  them  in  stock  speculations  were  known  to 
and  sanctioned  by  the  president  and  some  of  the  directors 
of  the  bank,  and  that  his  dealings  therewith  were  intended 
for  the  account  and  benefit  of  the  bank,  and  believed  by  him  to 
have  been  sanctioned  by  them,  although  there  was  no  resolution 
of  the  board  of  directors  authorizing  or  sanctioning  them." 


'& 


In  English  v.  State,*^  a  horse  was  taken  away  from  the 
possession  of  a  person,  who  was  not  the  owner  but  held  it  for 
him,  and  the  Supreme  Court  of  Texas  held  that  the  taking  if 
without  the  consent  of  either  of  them,  might  constitute  larceny. 
This  does  not  appear  to  be  generally  accepted  as  correct. 
Thus  the  Revised  Saxony  Penal  Code  of  1868  *^  expressly 
enacted  that,  Siiid  Inhaber  und  Eigenthlimer  verschiedene  Per- 
sonen,  so  schliessi,  schon  die  Einicilligung  des  Einen  von  Beiden 
den  Begrijf  des  Biebslahls  aus.'"''  And  it  is  a  general  rule,  that 
where  two  persons  stand  in  the  position  of  the  owner,  the  consent 
of  even  one  of  them,  will  prevent  the  taking  being  larceny. 
Thus  where  the  indictment  connected  A,  B,  and  C,  with  the 
ownership  and  possession  of  property,  two  of  whom  were  special 
owners,  and  the  jury  was  charged  to  convict  if  the  taking  was 
without  the  consent  of  A,  B,  or    0,  or    either    of  them,  the 

(a)  If  the  possessor  and  the  proprietor  arc  different  persons,  the  conseut  oi:  one   of  the 
two  will  already  exclude  the  conception  of  theft. 

4z  Sneed  r.  State,  4  Tex.  App.,  511'.  I  "*  TJ.  S.  v,  Taintor,  11  Blatchf.,  374. 
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instruction  was  held  to  be  wrong-,  as  authorizing  conviction  if 
any  one  of  the  three  failed  to  consent."  Where  the  real  owner 
is  not  known,  however,  the  person  in  possession  will  be  deemed 
to  be  the  heir,  and  his  consent  will  be  sufficient  to  negative 
larceny.  Thus  where  the  owner  of  a  heifer  was  unknown,  and  it 
was  taken  from  the  possession  of  a  person,  on  whose  premises 
it  ranged  astray,  it  was  held,  that  he  would  be  the  person 
Injured  by  the  theft,  and  his  consent  would  be  necessary  to 
prevent  the  taking  being  a  theft/^ 

In  India  theft  is  an  oflfence  essentially  against  possession, 
and  the  consent  of  the  person  in  possession  to  the  taking 
of  the  thing  will  prevent  the  taking  being  larceny.  The 
possession  of  wife  or  servant  on  behalf  of  the  husband  or 
master  is  deemed  to  be  the  possession  of  the  latter  himself,  and 
therefore  if  his  property  is  taken  from  the  possession  of  the  wife 
or  servant,  the  consent  of  the  latter  will  not  be  sufficient  to 
avoid  the  criminality  of  the  taking.  Thus,  as  a  general 
rule,  the  consent  of  a  wife  to  the  removal  of  her  husband's 
goods  does  not  affect  the  criminality  of  the  removal,  unless 
the  goods  are  such  as  may  be  deemed  to  be  hers,  or 
in  her  power  of  disposal.  So  the  illustration  ^"^  attached 
to  the  definition  of  theft  in  the  Indian  Penal  Code"" 
provides  as  follows  :  "  A  asks  charity  from  Z's  wife.  She 
gives  A  money,  food,  and  clothes,  which  A  knows  to  belong 
to  Z  her  husband.  Here  it  is  probable  that  A  may  conceive 
that  Z's  wife  is  authorized  to  give  away  alms.  If  this  was 
A's  impression,  A  has  not  committed  theft."  On  the  other  hand, 
the  illustration'"^  runs:  ''A  is  the  paramour  of  Z's  wife. 
She  gives  A  valuable  property,  which  A  knows  to  belong 
to  her  husband  Z,  and  to  be  such  property  as  she  has  not 
authority  from  Z  to  give.  If  A  takes  the  property  dis- 
honestly, he  commits  theft." 

The  same  has  been  held  in  the  case  of  a  servant  also.  Thus 
in  Reg  v.  Hanmanta^"  the  consent  of  a  Government  Inspector 
of  forests  to  the  removal  of  wood  by  a  person  from  a  forest 
in  his  charge  was  held  not  to  affect  the  offence  of  theft  com- 
mitted by  that  person  on  account  of  the  removal.  Melvill, 
J.,  in  delivering  the  judgment  of  a  Division  Bench  of  the 
Bombay  High  Court,  said  :  ''  The  fraudulent  consent  of  the 
Inspector  does  not   affect  the  case  against   those  concerned  in 

4'  Woo<1s  u.  State,  26  Tex.  App.,  490.      I  *s  Spruill  t>.  State,  10  Tex.  App.,  695 

Jones  r.  State,  28  Tex.  App.,  42.      |  *»S.  378. 
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the  dishonest  removal  of  the  wood.  The  Inspector  was  a 
servant  of  Government,  and  the  wood  was  in  his  possession 
on  account  of  Government.  The  possession  of  the  Inspector 
was,  therefore,  the  possession  of  Government,  and  a  consent, 
which  he  was  not  authorized  to  give,  cannot  he  construed  in 
favor  of  the  accomphce  of  his  hreach  of  trust  into  the  consent 
of  Government. " 

This  is  in  accordance  with  the  general  principle  that  the 
consent  to  the  removal  of  a  thing  to  exclude  criminal 
liability  must  be  of  the  person  who  can  dispose  of 
that  thing.  Thus  Riidorff  in  his  Commentary  in  the 
German  Penal  Code  '  says  :  Jedoch  muss  der  einicilligende 
Inhaber  Dispositionshefvgniss  hahen.  Deshalb  inirde  Diehstahl 
angenommsn,olncohl  einmitdem  Verlauf  betrautes  Kind  Waaren 
aus  dem  Laden  der  Eltern  iinentgeltlkh  k'mgegehen  hatte.  Die 
Wegnahne  Icann  aurh  durch  Vermittelung  Drifter  ah  Werrzeiige 
{Kinder,  Unzurechnungsfahige  nder  Getiiuschter)  geschehen,  in 
u-elchem  Falle  der  sie  Benutzende  als  Wegnehmsnder  erschei?itJ"^ 

108.     Whatever  may  be  the  legal  effect  assigned  to  consent  in 
any  case,  consent  will  produce  that  effect, 

Effect  of  consent  not  howsoever  it  may  have  been  given.  The 
anected  by  motive  01  its  .  .  ,       ..''-,  .     o. 

„i^,j„cr_  motive  witn  wnicli  consent  is  given  m  any 

case  is    immaterial.     It    may   have  been 

given  with  the  greatest  reluctance,  and  still  it  will  have  the  same 

effect.^    A  maid-servant  reluctant  to  the  point  of  te.ars  consented 

to  an  examination  by  a  physician,  at  the  request  of  her  mistress, 

to  see  if  she  was  with  child,  and  it  was  held  thit  she  could  not 

recover  for  it.^     If  the  view  here  advanced  is  correct,  Mr.  Mayne 

can  hardly  be  right  in  observing  in  his   work  on    the  Criminal 

L  iw    of  India,*  that  "  an  unwilling  consent  is  not  a  consent  at 

all."      Nor  has  he  cited  any  authority  in  support  of  that  view. 

The  question  in  regard  to  the  effect  on  consent  of 
motives  for  giving  it  arises  most  often  in  cases  in  which 
absence  of  consent  is  essential  to  an  offence;  and  to  secure 
acquittal  on  !i  charge  of  such  offence,   it  will  only  be  necessary 

(a)  The  possessor  who  onsents  nivist,  however,  have  the  authority  to  dispose.  It 
■vvas  therefore  oonsidereil  to  be  theft,  although  a  child  eiitrustcil  with  the  sale  had 
given  away  goods  from  the  shop  of  the  parents  free  of  charge.  The  removal  miiv  also 
take  place  by  means  of  third  parties  as  tools  (  children,  incapable  or  tleoeived  persons  ). 
in  which  case  the  person  making  use  of  them  appears  as  the  remiivcr. 


iP.  521..  j  Auschicks    )•.    State,    G    Tex.     Ct 

2  C  raucrs  v.  State,  47  Wis.,  53R.  |  App.,  524. 
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to  show  that  tliere  was  consent.  Thus  where  a  person 
found  in  possession  of  stolen  property,  said  that  he  w^ould 
rather  be  whipped  than  stand  a  chance  of  being  sent  to  jail  ; 
and  on  his  earnest  entreaties  a  person  gave  him  a  few  stripes 
Mith  a  switch  and  released  him;  it  was  held  not  to  be  an  assault, 
even  though  he  was  afterwards  judicially  punished,  and  had 
given  his  consent  onl}^  with  a  view  to  be  saved  the  punishment 
for  his  oiFence  of  theft.^ 

This  principle  often  comes  into  operation  in  what  are 
called  decoy  cases.  It  is  held  in  them,  that  even  though 
consent  is  given  to  a  criminal  act  merely  with  a  view  to 
the  detection  of  its  doer,  the  act  will  be  deemed  to  have  been, 
consented  to,  and  on  that  grou  nd  to  be  free  from  criminality 
Thus  where  a  prisoner  of  war  was  allowed  to  go  beyond  the 
limits  of  his  parole  for  the  detection  of  a  person  who  was 
supposed  to  have  been  instrumental  in  the  escape  of  several 
other  prisoners  from  the  same  place,  that  person  was  held  not 
to  have  committed  any  offence,  by  assisting  that  prisoner  to 
escape  out  of  the  limits  of  his  parole,"  as  there  was  no  escape  or 
intention  to  escape  in  that  case.  So  if  the  owner  of  a  property 
consents  to  another  person  taking  that  property  with  a  view^ 
to  prosecute  that  person,  there  is  no  theft,  as  for  theft  it  is 
necessary  that  the  property  should  be  taken  without  the  owner's 
consent  Nor  can  robbery  be  held  to  have  been  committed,  if 
the  victim  and  another  person  arrange  that  the  former  should 
meet  the  latter  and  the  offender  at  a  certain  place,  and  go 
th rough  the  form  of  being  robbed  fur  some  purpose  of  their 
own.'  And  where  several  persons  arranged  among  them- 
selves that  two  strangers  should  be  procured  to  rob  one  of 
them  who  should  be  stationed  at  a  designated  place  in  the 
highwa}'  for  that  purpose,  with  a  view  to  obtaining  the  reward 
offered  for  the  apprehension  of  robbers,  the  court  held  that  no 
robbery  had  been  committed,^  as  the  property  would  not  have 
been  taken  in  such  a  case  withovit  the  consent  of  the  person 
robbed.  In  such  cases,  if  the  owner  give  up  the  property 
demanded  to  the  person  demanding  it  with  threats,  not  on 
account  of  the  fear  created  by  them,  but  with  a  view  to  secure 
his  conviction,  there  will  be  no  offence  committed,"  even  apart 
from  the  question  of  consent. 


State  1).  Beck,  1  Hill,  363. 
Rex.  V.  Mnrtiu,  Russ.  &  R.,  190. 
People  r.  Clouo-h,  59  Cal.,  438. 
Rex  I'.  MoDaniel,  Foster,  IM, 
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Similarly  if  certain  property  is  delivered  to  a  person  by  a 
servant  by  the  master's  directions  with  a  view  to  fix  the 
guilt  on  him,  its  taking  by  that  person  cannot  be  larceny,'" 
as  the  taking  in  such  a  case  is  with  the  master's  consent,  and 
there  is  something  more  in  the  giving  than  rendering  facility 
to  the  commission  of  the  oftence.  The  acquittal  in  Reg,  v. 
Lau-rance  "  proceeded  on  the  supposition,  that  the  deed  had 
Deen  given  by  the  owner's  clerk  into  the  prisoner's  hands,  and 
the  Recorder  directed  the  jury  that  they  should  acquit  the 
prisoner  unless  they  were  satisfied  that  the  clerk  did  not 
deliver  it  in  his  hand,  but  that  he  might  be  found  guilty  '•  if 
the  deed  was  laid  by  the  clerk  on  the  table  and  taken  up  by 
the  prisoner."  This  distinction  has  not  always  been  respect- 
ed however  ;  and  in  The  Queen  v.  Middleton,  ^^  Bramwell,  B., 
observed,  that  "  it  is  impossible  to  say  that  there  was  a  taking 
here  sufficient  to  constitute  larceny,  because  the  money  was 
picked  up,  but  that  if  it  had  been  put  in  the  prisoner's  hand 
there  was  not  such  a  taking." 

In  Williams  v.  State,^^  the  agent  of  the  owner  of  a  cotton 
plantation  informed  him  that  the  accused  would  come  that 
night  to  take  some  cotton,  and  the  owner  said  "let  him 
liave  it,  and  I  will  be  there  at  the  getting,"  and  on  taking  up 
his  position  with  armed  friends  he  told  the  agent  to  bring  the 
accused  from  the  wood  a  short  distance  off  where  the  accused 
then  was.  The  accused  came  and  had  just  moved  with  a 
basket  of  cotton  the  agent  gave  him,  when  halt  was  ciied,  and 
throwing  away  the  basket,  he  ran  away.  The  court  held  that 
as  the  cotton  was  delivered  by  the  agent  there  was  no  theft, 
and  Bleckley,  J.,  said:  "There  was  no  trespass  committed 
in  the  taking.  There  was  no  taking  without  the  owner's 
consent.  True,  the  consent  was  given  for  a  purpose  quite  aside 
from  any  design  to  part  with  the  property,  but,  if  given  at  all, 
and  the  intended  larceny  was  cut  off  as  soon  as  the  owner 
could,  after  delivery,  cry  halt,  and  fire  off  the  guns,  what 
taking  was  there  which  could,  with  any  truth,  be  said  to  be 
without  his  consent?" 

In  Dodge  v.  Brittain, "  the  Supreme  Court  of  Tennessee  said  : 
•'  Receiving  goods,  with  the  owner's  consent,  from  his  servant, 
is  not  larceny,  it  being  of  the  essence  of  the  offence   that  the 


10  Kemp  V.  State,  11  Humph.,  320. 
State  w.  Chambers,  6  Ala.,  855. 
State  u.  Covington,  2  Bail.  L.,  5G9. 
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goods  be  taken  against  the  will  of  the  owner  invito  domino." 
In  Bodd  V.  HamUton,^^  a  slave  was  sent  with  some  money  to 
a  certiiin  place  where  the  owner  of  the  money  and  others 
were  lying-  in  wait,  and  the  slave  was  approached  by  a  third 
person  who  was  seized  by  the  owner,  and  the  money  found 
lying  on  the  ground,  without  any  evidence  to  show  that  such 
person  intended  to  take  it,  the  Court  held  that  even  if  it  had 
been  found  in  his  possession  it  would  not  be  larceny,  because 
the  owner  had  consented  to  its  passing  into  his  possession. 

The  decision  in  Reg.  v.  Williams^  ^^  appears  to  be  rather 
against  this  view,  as  there  a  person  was  convicted  of  theft  of 
some  coin,  on  the  ground  that  he  had  made  propositions  to  a 
bar-tender  to  rob  the  master's  till,  and  the  matter  being 
communicated  to  the  master,  he  directed  the  servant  to  send 
for  that  person  and  carry  out  the  design.  That  person  came 
to  the  shop,  and  according  to  the  agreement  he  had  made, 
pretended  to  purchase  drinks,  and  was  given  by  way  of  an 
excess  of  change  by  the  bar-tender,  the  coin  which  he  took 
up  as  soon  as  out  of  the  tender's  hands,  and  a  part  of  which 
was  marked. 

109.     In   the  law  of  contracts,  an  expression   of  consent 

has    operation    from    the    moment  it   is 

Consent   must    have     expressed,  though  in  some  cases  it  mav 

come   to  the  knowledge      ^     ^    -.^   -,  ,     n         •     ,  ^"•''^'^  ^^  "'"-J 

of  the  doer  of  the  act.        "^  Withdrawn  before  it  has  come   to  the 

knowledge  of  the  person  for  whom  it  is 
meant.  The  same  doctrine  is  held  to  apply  generally  in 
the  criminal  law  also.  The  mention  in  that  law  is  everywhere 
of  the  existence  or  non-existence  of  consent ;  and  never  of  its 
communication  to,  or  its  knowledge  by,  the  person  actino-  on 
it.  In  India,  the  consent  of  the  owner  of  the  goods  taken 
was  assumed  to  be  sufficient  to  negative  tlie  offence  of  theft 
even  though  it  was  not  known  to  the  person  taking  them  and 
had  been  given  merely  to  secure  his  conviction.'^  Eminent 
German  jurists  have  agreed  with  that  view."  Authority 
is  not  wanting,  however,  in  favor  of  the  opposite  view  also. 
Thus  Bohlou  and  .Tahrke  point  out  that  the  very  ground  of  the 
application  of  the  doctrine  Volenti  7ion  fit  injuria  to  such  cases 
is  that  der  dolus  Seitens  der  Thaters  ausgeschlossen  icird ;  d.  h. 
durch  die  ihm  bekannte  EinwilHgung  setzt  er  sich  nieht  in  Wider- 


15  Taylor's  X.  C,  Term  Rep.,  31.  I      "  Tiie  Empress  v.    Trovlukho   Nnth    T 
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sprmh.  zud6r  Suhjectivltiit  des  Verletzten}^^'-''  Kessler  maintains 
tiiat  there  is  no  complete  consent  to  a  person  doing 
anytbiiig  before  its  communication  to  that  person,  that  "  die 
noch  nicht  zur  Kenntiss  des  Adressaten  gelangts  ElwcilUgungs- 
erklih'ung  Icelne  WMiuiKj  liaben  darf;  ja  das--<  sie  Uherhniij)! 
noch  le/'ne  ErLiiinuig,  sondern  nur  der  erste  Schritt  zn  einer 
sohhen  ist."  '•''"' 

To  illustrate  the  rule,  he  gives  the  following  example :  A 
in  hi8  hunting  grounds  is  often  troubled  by  a  dog  of  a  neigh- 
bour B,  which  comes  over  there,  the  law  not  allowing  a  dog  so 
doiug  to  be  shut.  He  therefore  sends  a  message  to  B,  asking 
him  to  take  more  care  of  the  dog,  as  otherwise  A  will  shoot  the 
dog  at  the  next  opportunity.  B  tells  the  messenger  that  he  has 
nothing  to  do  with  the  dog,  and  A  may  kill  the  same.  The  mes- 
senger scarcely  leaves  B,  when  B  regrets  the  reply,  and  sends 
another  messenger  to  withdraw  it.  The  messenger  of  B  over- 
takes xV's  messenger  on  the  way,  but  in  the  meantime  A  has 
in  his  anger  shot  the  dog.  Tf  the  disposal  of  the  dog  in  ques- 
tion were  a  civil  transaction,  the  question  whether  the  dog- 
had  been  shot  before  or  after  B  made  his  statement  to  the  first 
messenger  would  be  of  im^sortance  according  to  the  doctrine 
concerning  the  concluding  of  contracts  between  absent  psirties. 
Da  Jiisr  aber  civ'drechtUche  Gesichtspunkte  nicht  in  Belracht 
l-ummcn,  i!<t  A  untT  alien  U^nisfiinden  fur  strafbar  zu  erhlciren. 
Seine  Straftosigkeii  tciirde  dem  Zicecke  des  Gesetzes,  den 
Eigenthtimer  dacor  zu  sichern,  dass  ohne  seinen  Willen  seine 
Sachen  von  Unbefugten  zervtijrt  icerden,  schnurstracJcs  zuuider- 
laufenS"' '' 

And  so  far  is  the  doctrine  carried  by  hhn,  that  he  does 
not  consider  it  enough  that  the  consent  should  have  come 
to  the  kuowledge  of  the  i)erson  acting  on  it,  but  must  have 
so  come  with  the  Avill  of  tlie  person  consenting;  die  Einirilli- 
gungserhldrung  muss  nicht  nur  zu  Ohren  des  Thdters  gekommcln. 

(J)  Dolus  is  excluded  on  the  part  of  the  doer  ;  that  is,  through  the  consent 
kaowii  to  him,  he  does  not  place  himself  in  opposition  to  tliu  subjeofcis-ity  of  the  injured 
peison. 

(«i)  1  he  declaration  of  will  which  has  not  yet  reached  the  kuowledgo  of  the  person 
.1d(lre.•^eG  can  have  no  effect ;  and  that  it  is  indeed  not  at  all  a  deoHratiou  but  only  the 
lirst  stc|)  to  it. 

[ii)  Here,  however,  the  point  o£  view  of  civil  rights  does  not  co:iic  into  consideration, 
(and)  A  is  under  all  circumstances  to  be  declared  punishable.  His  immunity  from 
punishment  would  run  directly  counter  to  the  object  of  law,  which  ia  to  seoure  for  the 
owner,  that  without  his  will  his  things  should  not  be  destroyed  by  any  one  unauthorized. 


1"  Ercit,  volen.,  2t.  |      "i  Kegg.  Einw,,  106. 

''^  Kes3.  Einw.,  107. 
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sondern  auch  an  ihn  c/erichtet  gewesen  sein.  '"'*'  And  according 
to  him,  this  follows  from  the  character  of  consent  as  a  Dispo- 
sitions actes,^^  and  from  the  object  of  the  penal  law.  Thus 
he  adds  :  *'  Spricht  jemand  seijie  Einwillignng  aus,  aher  unter 
der  Voraussetzung,  dass  der  in  Aussicht  genommene  Thdter  dies 
nicht  erfahren  icerde,  so  liegt  uberhaupt  keine  Einioilligungy 
sondern  nur  das  Reden  von  einer  solchen  vor.  Die  etwa  auf 
Grand  eines  hinterbri'chten  derartigen  Geredes  vollfuhrte 
That  hlbibt  strafbar.  Hat  freilich  der  Thdter  im  guten  Qlauben 
an  eine  fur  ihn  bsstimmte  Einwiiligungserkldrung  gehandsltf 
so  ist  er  selbstverstandlich  sfraflos,  aber  nicht  loegen  vorhandener 
Einioilligimg^  sondern  wegen  mangehiden  dolus}^^  This  view 
of  Kessler  does  not  appear  to  be  correct  however.  Even 
Breithaupt  here  parts  company  from  him,  and  in  his  work 
en  Volenti  nonjit  injuria^"  says :  Warum  in  dem  Falle,  wo 
dpr  Thdter  durch  einen  Dritten  Kenntniss  davon  erhdlt,  dass 
ein  Anderer  ernstlich  sich  mit  der  verletzung  einverstanden 
erkldrt  hat,  bei  Zufiiguvg  derselben  der  dolus  weniger  ausgesch- 
lossen  sein  soil,  als  in  dem  Fall,  wo  dem  Thdter  die  Einwilligung 
unmittelbar  zugeht,  erscheint  uns  nicht  recht  einleuchtend.^  ^ 

110.     In  cases  in  which   the   absence  of  a   person's  consent 
Mere  belief  as  to  ab-     to  an  act  is   the  gist  of  an  offence,  mere 
gence   of  consent    not     ignorance   by  the  offender  of  the  consent 
equivalent  to    its    ab-     to  that  act  will  not  be    sufficient  to  make 
^^^'^'^-  that  act  an  offence.     It  is  necessary   that 

the  act  should  really  have  been  without  the  consent  of  the 
person  against  whom  it  was  done,  and  the  absence  of  whose 
consent  formed  the  gist.  This  has  generally  been  held  in 
larceny  cases,  Avhere  the  owner  sometimes  consents  to  a  person 
taking  away  his  property,  with  a  view  to  the  discovery   of  the 

{a)  The  declaratioi  of  consent  must  not  only  have  come  to  the  ears  of  the  dosr,  bat 
shoald  also  have  been  intended  for  him. 

{p)    Act  of  disposal. 

(ij)  If  anybody  declares  his  consent,  but  under  the  supposition,  that  it  will  not  reaob 
the  doer  in  vievr,  there  will  be  uo  cODsent  at  nil,  but  only  a  talk  about  it.  An  act  done 
on  the  atrensrth  cf  a  rumour  of  that  sort  ctrried  to  the  doer,  remains  punishable.  If 
the  doer  has  of  course  acted  in  the  honest  belief,  that  the  deolaratlon  of  consent  wns 
intended  for  him,  he  shall  naturally  be  frew  from  punishment,  bat  not  on  aocount  of 
consent  liaTiDgbeen  giraa,  but  because  there  would  be  no  dolu«  (criminal  intent). 

(r)  It  does  not  appear  c'eai  to  u.5  why  di>lus  should  be  less  excluded  in  a  case  where  the 
doer  his  received  iuformntiou  from  a  third  party  that  another  has  seriously  deolared 
himself  to  be  agreeable  '.o  an  injury,  than  iu  the  case  where  consent  is  directly  givea  to 
t^e  doer. 

•3  Keas,  Einw.,  107.  I  »*  Kcsa.  Einw.,  107. 

•'  p.  26. 
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■pffender,  and  the  proof  of  his  guilt.  There  is  no  offence  com- 
mitted in  such  cases  on  account  of  the  taking,  even  though  it 
is  taken  with  a  full  belief  that  the  owner  is  not  aware  of,  and 
a  consenting  party  to,  the  taking.  The  person  taking  may  be 
morally  as  guilty  as  if  the  owner  had  not  consented,  but  a 
necessary  ingredient  of  legal  guilt  will  be  wanting,  and  no 
oiFence  will  have  been  committed  in  law. 

The  weight  of  opinion  in  the  Roman  law  also  was  in 
favour  of  that  view.  Pomponius,  who  professed  to  belong 
to  the  subjective  school,  indeed  maintained  that  there  was 
theft  committed  when  the  person  removing  the  thing 
supposed  that  the  proprietor  did  not  consent  to  the  removal, 
and  he  thus  found  theft  in  the  opinion  or  belief  of  the 
person  acting,  even  Avhen  there  was  no  theft  in  reality. 
Gaius  laid  down,  however,  sed  et  si  credat  aliquis  invito  domino 
se  rem  contrectare  domino  autem  volente  id  fiat,  dicitur  furtura 
nan  fieri.  Ulpian  held  the  same,  and  Justinian  also  required 
for  theft  the  actual  absence  of  the  proprietor's  consent.  In 
modern  Italy,  Francesco  Carrara  has  also  taken  the  same  view, 
and  says :  E  iniqvo  punire  dove  riaulta  che  del  delitlo  man- 
carono  gli  estremi,  e  la  pena  fondare  sopra  un  sospetto  o  sopra  la 
sola  intenzione.^^'^  He  further  observes^:  E  tanto  necessario 
al  furto  il  dissenso  del  propristario  che  Ulpiano  alia  {I.  46,  s.  8, 
ff.  de  furtis)  fa  la  ipntesidi  alcuno  che  nbbia  ruhafo  ad  aliri  una 
cosa  credendo  che  egli  non  volesse  msntre  infatto  era  coyitentis- 
simo ;  e  decide  essere  non  furto}'^ 

In  Williams  v,  State,^  Bleckley,  J.,  obsened,  that  "if  the 
property  was  delivered  by  the  owner's  direction,  and  with  his 
consent,  it  can  make  no  difference  legally,  although  it  does 
inorally,  that  the  accused  did  not  know  of  such  direction  and 
consent.  Suppose  the  owner,  instead  of  acting  by  his  agent, 
had  acted  in  person  and  delivered  the  cotton  from  his  own 
hands,  the  defendant  not  knowing  him  to  be  the  owner,  but 
believing  him  to  be  another  thief  and  a  confedei-ate  with 
himself  in  the  supposed  larceny,  would  not  an  essential  element 
of  legal  larceny  be  wanting  ?  " 

(s)  It  is  unjust  to  punish  where  it  reaulcs  that  the  es-ienti  ils  of  the  offence  are 
wautiog,  and  (equally  bo)  to  b.kne  the  punishment  on  sugpicion  or  mere  intention. 

(t)  Bo  necessary  ia  the  dissent  of  the  proprietor  to  tlieft,  that  Ulpian  in  tteatin?  of 
theft  gives  the  case  of  one  who  had  robbed  another  of  a  thin^  believing  that  he  did  not 
wish  it,  while  in  faot  he  was  most  contented,  and  decides  that  it  is  not  theft. 


■•  Canr.  Prog.,  Art.  2034  (n).  |      >T  Oarr.  Prog  ,  Art.  203*. 

*8  £3  Ga.,  301. 
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Similai'ly  it  has  been  held,  that  if  a  man  be  robbed  by  his 
own  consent,  even  though  the  robbers  do  not  know  of  his 
consent,  there  is  no  crime.  This  is  supported  clearly  by  the 
decision  in  Rex  v.  McJJaniel,^"  in  which  the  consent  was  not 
known  to  the  persons  enticed  to  a  certain  place  on  the  highway 
to  rob  one  Solomon,  yet  they  were  acquitted  on  the  ground 
that  they  took  his  mjney  with  his  consent.  This  decision 
was  followed  in  United  States  v.  Whittier,^  in  which  Judge 
Dillon  observed:  ••  There  is  a  class  of  cases  in  respect  of 
larceny  and  robbery,  in  which  it  is  held  that,  where  one 
person  procures,  or  originally  induces  the  commission  of 
the  act  by  another,  the  person  who  does  the  act  cannob 
be  convicted  of  these  particular  crimes,  although  he  supposed 
he  was  taking  the  property  without  the  consent  or  against  the 
will  of  the  owner.*' 

111.     The   same  view   is  taken   generally  in  British   India 
Belief  of  absence   of     ^Iso.     Fov  kidnapping   and   rape,   it  is 

consent  how  for  deemed  UeceSSary  that  there  should  be  no  con- 
equivalent  to  consent  in  sent.  For  wrongful  restraint  and  com- 
^°^'**  pulsory  labour  it  is  quite  as  necessary  that 

the  person  restrained  or  compelled  should  not  be  agreed  to  it. 
Nor  can  there  be  adultery  or  the  enticing  away  of  a  married 
woman,  if  the  husband  is  a  consenting  party  to  the  intercourse 
or  enticing.  For  criminal  force  also  the  absence  of  consent  has 
been  made  a  statutory  essential,  though  for  assault  it  may  not 
be  so.  An}'  gesture  or  preparation  may  constitute  assault', 
provided  *'  it  will  cause  any  person  present  to  apprehend  that  he 
who  makes  that  gesture  or  preparation  is  about  to  use  criminal 
force  to  that  person,"  and  the  apprehension  will  depend  not 
so  much  on  the  absence  of  consent,  as  on  a  belief  of  its 
absence. 

Under  the  Indian  Penal  Code,  it  is  not  necessary, 
however,  to  constitute  theft  that  the  article  taken  should 
be  moved  without  the  consent  of  any  person,  but  that 
it  should  be  moved  with  an  intent  to  take  it  out  of  the 
possession  of  any  person  without  that  person's  consent. 
The  question  in  India,  therefore,  in  regard  to  theft  is 
not  of  the  absence  of  consent,  but  of  the  existence  of  an 
intention  to  take  without  consent,  for  which,  of  course,  a 
belief  of  the  absence  of  that  intention  will  be  sufficient.  This 
view  is  borne   out  not  only  by  the  language   of  the  definiti<»n, 

»•  IFoet.,  121.  I         ao5Di;-.,85. 
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but  also  by  illustrations  (m)  and  (n),  in  both  of  which 
the  criminal  act  of  taking  a  thing  is  said  not  to  be  an 
offence,  if  the  person  taking  it  believed  that  he  had  implied 
consent  to  its  taking.  These  illustrations  appear  beyond 
doubt,  to  refer  to  the  cases  in  which  there  is  no  theft,  because 
there  is  a  belief  as  to  the  existence  of  consent  ;  the  real 
existence  of  consent  not  being  referred  to,  and  therefore 
treated  apparently  as  immaterial.  In  the  same  way,  in 
illustration  (o),  a  person  taking  valuable  property  cf  his  mis- 
tress' husband  from  her,  believing  her  to  have  no  authority 
from  the  husband  to  give  it,  is  said  to  commit  theft,  without 
any  reference  to  the  real  fact  of  her  having  authority  or  not. 
In  all  the  three  illustrations,  the  offence  of  the  person  taking 
the  property  is  made  to  depend  exclusively  on  the  belief  of  that 
person  as  to  the  owner's  consent,  and  not  on  the  existence  or 
non-existence  of  the  consent. 

And  this  view  is  in  accordance  also  with  the  direction  in 
which  all  criminal  law  is  advancing,  tlie  direction  of  replacing 
the  objective  elements  of  an  offence  with  the  subjective,  and 
substituting  the  feelings  and  ideas  of  the  doer  of  the  act  for 
the  conditions  of  the  things  to,  and  the  circumstances  in, 
which  the  act  is  done.  Even  in  countries  in  which  the  com- 
mission of  theft  depends  on  the  absence  of  consent,  and  not 
merely  on  the  absence  of  a  belief  in  its  existence,  a  bond  fide 
belief  in  its  existence  will  also  negative  the  offence.  Binding, 
who  on  principle  declares  it  to  be  indifferent  in  case  of  offences 
relating  to  property  whether  the  consent  is  declared  before  or 
after,  says  that  bei  jeder  erwarteten  Einwilligung  der  Vorsatz 
und  somit  auch  die  BechU,  widrigkeit  aufgehoben  wiri?^  '"^ 


(«)  In  every  case  of  expected  oonsent,  the  wrongful  intention   and   accordingly  the 
Illegality  is  removerl. 


»i  II  Bind.  Norm.,  539. 


B.  H2.]  CONSEKT  CAUSED  BY  TEAR  OR  MISCONCEPTION.  237 

CHAPTER  VIL 

Objective  Disqualifications  op  Consent. 

112.  It  has  been  stated  above  in  S.  14  that  there  can  be 
Consent     caused   by     ^'^  consent  to  an  act  which  is  not  known 

fenr  or  misconception  of  to  the  person  consenting,  and  in  S.  25 
f«ct  is  not  consent  in  tj^at  consent  will  not  be  deemed  to  be 
criminal  law.  sufficient  for  the  purpose  of  the  law  of 

contracts,  if  it  is  not  free,  but  has  been  induced  by  coercion, 
undue  influence,  fraud,  misrepresentation  or  mistake.  The 
principle  underlying  that  statement  is  of  a  general  application, 
and  may  be  said  broadly  to  apply  in  the  case  of  non-contract 
law  also.  In  S.  67  a  reference  bus  been  made  to  its  effect  in  the 
law  of  torts.  Nor  is  it  less  applicable  in  the  law  of  crimes. 
There  are  similar  provisions  recognized  as  affecting  the  adequa- 
cy of  consent  in  the  criminal  law.  The  exact  character  of  these 
provisions  is  different  in  different  countries  ;  to  some  extent, 
because  increased  experience  and  the  more  humane  ideas  which 
are  coming  into  recognition  every  day  are  leading  gradually  to 
fresh  developments  in  them.  Starting  from  the  original  Roman 
and  Common  law  notion  that  the  consent  of  a  person  to  an  act  is 
a  complete  justification  of  it  as  against  that  person,  practical 
requirements  of  justice  have  introduced  one  exception  after  an- 
other, so  that  the  notion  is  now  restricted  to  rather  narrow  limits. 
It  has  come  to  be  generally  considered  as  settled  that  consent 
obtained  by  force  (including  fear),  or  by  a  mistake  (including 
fraud)  as  to  the  nature  of  the  act  consented  to,  is  altogether 
inoperative,  while  the  law  is  not  quite  settled  as  to  the  effect 
on  it  of  undue  influence  or  mistake  as  to  matters  incidentally 
connected  with  the  act.  Speaking  of  consent  as  avoiding  the 
criminality  of  acts  causing  bodily  injuries,  Stephen  in  his  Digest 
of  Criminal  Law'  observes  that  effect  belongs  only  to  a  consent 
freely  given,  and  that  consent  is  said  to  be  given  freely  when  it 
is  not  procured  by  force,  fi-aud,  or  threats  of  whatever  nature. 

113.  This   principle  as  to  the   effect  on  consent  of  fear  or 

misconception  is  recognized  to  its  fullest 
General    recognition     g^tent  in  the   Indian   Penal  Code,  which 

of  the  principle  in  the      ,         j,  .j  ,i     ...  '  " 

Indian  Penal  Code.  broadly  provides,   that  "a  consent  is  not 

such  as  is  intended  by  any  section  of  this 
Code,  if  the  consent  is  given  by  a  person  under  fear  of  injury,  or 

»  Art.  224, 
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under  a  misconception  of  fact."  It  has  sometimes  been  attempted 
to  narrow  the  application  of  this  principle  by  restricting  it  to 
offences,  of  which  the  absence  of  consent  has  been  expressly- 
made  an  essential  constituent,  and  by  excluding  from  its 
operation  offences,  certain  constituents  of  which  can  exist  only 
in  the  absence  of  consent.  Reference  has  been  made  in  S.  7  to 
some  such  offences,  as  having  the  absence  of  consent  for  their 
essential  constituent.  Thus  there  can  be  no  wrongful  restraint 
or  confinement  of  a  person  who  consents  and  is  willing  to  stay 
at  the  place  where  he  is.  Nor  can  an  act  be  an  assault  or 
insult  to  a  person,  if  it  is  consented  to  by  that  person. 

It  is  contended  that  in  such  cases,  actual  consent  will  be 
sufficient  to  avoid  the  criminality  of  the  acts  constituting 
those  offences,  and  that  the  provision  of  the  Indian  Penal  Code 
negativing  the  consent  caused  by  fear  or  misconception  will 
have  no  effect  in  regard  to  such  offences,  as  in  their  case 
consent  cannot  be  deemed  to  be  intended  by  any  section  of  the 
Code.  Mr.  Mayne  thus  observes,*  that  "  many  children  under 
the  age  of  twelve  are  perfectly  aware  of  the  nature  of  such  acts, 
and  willing  to  submit  to  them,"  and  "  in  such  a  case,  although 
this  willingness  could  not  supply  the  element  of  consent,  it 
would  negative  the  idea  that  such  an  act  would  cause  either 
fear  or  annoyance."  So  also,  aft  r  observing  that  an  act  of 
indecency  committed  by  one  male  with  another,  unless 
amounting  either  to  attempting  or  abetting  an  offence  under 
S.  377  of  the  Code,  if  consented  to  by  that  other  with  full 
knowledge,  will  not  be  an  offence,  he  says'  "and  the  infancy 
of  the  consenting  party  would  make  no  difference."  He 
further  adds  that  consent  also  negatives  the  possibility  of  the 
act  intended  being  a  crime  under  S.  354  of  the  Code. 

There  appear  to  be  no  sufficient  grounds,  however,  in 
support  of  this  view.  Nor  is  there  any  reason  for  so  radical  a 
difference  in  the  treatment  of  offences,  which  are  all  agreed 
80  far  that  the  absence  of  consent  is  an  essential  constituent  of 
theirs,  and  which  differ  only  in  the  circumstance  that  in  some 
of  them,  that  constituent  is  recognized  expressly  by  statute, 
while  in  others  it  has  not  been  considered  necessary  to  do  so, 
as  its  force  rests  in  the  nature  of  things.  The  controversies  in 
regard  to  the  effect  of  a  minor's  consent  on  assault  against  her 
could  not  have  escaped  the  attention  of  those,  who  took  part 
at  different  times  in  the  framing  of  the  Code;  and   the   words 

*  Uayne  Or.  L-,  683.  1        °  Mayne  Cr.  L.,  683. 
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"  intended  by  any  section  "  appear  to  have  been  used  delibe- 
rately instead  of  "  mentioned  in  any  section,"  as  though  consent 
is  not  mentioned  in  the  definitions  of  wrongful  restraint  and 
assault,  it  cannot  be  said  not  to  have  been  intended  by  them. 
Mr.  Collett  also,  in  bis  Comments  on  the  Indian  Penal  Code, 
dissents  from  Mr.  Mayne's  view  on  the  ground,  that  "  an  indecent 
assault  without  consent  mustnecessarily  cause  injury,  fear,  or 
annoyance  to  its'object,  and  where  that  object  is  legally  incom- 
petent to  consent,  what  has  to  be  alone  regarded  is  the  wrongful 
intent  or  mens  rea  of  the  accused."  * 

It  may  be  urged  that  there  is  no  legal  incompetency  to 
consent  on  the  part  of  any  one,  thoagh  the  consent  by 
certain  persons  and  in  certain  circumstances  is  not  considered 
adequate  in  certain  branches  of  law.  This  very  inadequacy, 
however,  constitutes  an  incompetency  ;  and  the  provision 
as  to  the  effect  on  consent  of  fear  or  misconception,  and 
in  fact  even  of  the  subjective  disqualifications  of  consent 
referred  to  in  tKe  next  chapter,  may  be  taken  to  be  most 
general,  and  without  any  reserve  or  limitation. 

114.     The  general  pi'oposition  in  the  Indian  Penal  Code  as 

to  the  effect  of  fear  or  misconception    on 

Knowledge  by  person     consent,    is  qualified    by    the    important 

rar/r;X;'b;     P-viso,    that  it    -win  apply   only' if  the 

fenr  or  misconception.        person   doing   the    act    knows,    or    had 

reason  to  believe  that  the  consent  waa 
given  in  consequence  of  such  fear  or  misconception."  This 
qualificative  proviso  is  a  recent  development  of  the  general 
principles  relating  to  consent.  The  Common  law  did  not 
recognize  it  in  any  shape.  It  was  a  general  rule  of  that  law 
that  a  party  to  a  contract  w^as  not  bound  to  see  that  the 
other  party  was  not  under  any  mistake  ;  and  that  so  long  as 
liedid  nothing  to  cause  the  mistake,  he  was  able  to  enforce  the 
contract  as  entirely  valid.  For  example,  in  Smith  v.  Hughes,* 
Blackburn,  J.,  observed  that  he  agreed  "that;  even  if  the 
vendor  was  aware  that  the  purchaser  thought  that  the  article 
possessed  that  quality,  and  would  not  have  entered  into  the 
contract  unless  he  had  so  thought,  still  the  purchaser  is  bound, 
unless  the  vendor  was  guilty  of  some  fraud  or  deceit  upon 
him,  and  that  a  mere  abstinence  from  disabusing  the  purchaser 
of  that  impression  is  not  fraud  or  deceit;   for,  whatever   may 


•  Con.  Com,  p.  C,  263.  i  •  6  Qt  B.,  697. 
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be  the  case  in  a  court  of  morals,  there  is  no  legal  obligation 
on  the  vendor  to  inform  the  purchaser  that  he  is  under  a 
mistake,  not  induced  by  the  act  of  the  vendor." 

Court.s  of  equity,  however,  have  for  some  time  recognized 
the  importance  of  the  vendor's  knowledge  that  tlie  purchase 
is  under  a  mistake,  even  though  the  mistake  has  not  been 
induced  by  any  act  of  his.  Thus  Anson  in  his  work  on  Con- 
tracts" says,  that  "a  series  of  equity  cases  illustrate  the  rule 
that  when  one  man  knows  that  another  understands  his 
promise  in  a  different  sense  to  that  io  which  he  makes  it,  the 
transaction  will  not  be  allowed  to  stand."  Even  if  the  courts 
of  Common  law  recognized  the  contract  in  such  a  case,  they 
would  only  award  damages  for  non-performance  ;  the  courti  of 
equity  would,  however,  always  decline  to  compel  specific  per- 
formance of  them.  Thus  in  Webster  v.  Cecil,''  the  latter 
refused  an  offer  of  the  former  of  £2,000  for  certain  plots  of 
land,  and  intending  to  offer  them  for  £2,100,  by  a  clerical 
error  offered  them  for  £1,200.  Webster  accepted  by  return 
of  post,  and  on  Cecil  attempting  to  correct  the  error  sued  for 
specific  performance.  This  was  refused,  however,  as  Webster 
had  merely  snapped  at  an  offer  which  he  must  have  perfectly 
well  known  to  be  made  by  mistake.  The  decision  in  Garrard 
V.  Frankel^  and  in  Harris  v.  PeppereU,^  proceeded  on  the 
same  principle,  on  the  principle  "  that  the  Court  will  not 
hold  the  plaintiff  bound  by  the  defendant's  acceptance  of  an 
offer  which  did  not  express  the  plaintiff's  real  intention,  and 
which  the  defendant  could  not,  in  the  circumstances,  have 
reasonably  supposed  to  express  it.  "*' 

On  general  principles,  it  is  clear  that  a  person  who  gives 
consent  to  the  doing  of  an  act  has  no  right  to  complain  if 
that  act  is  done,  even  though  injury  accrue  to  him  from  its 
doing.  There  is  no  reason,  at  least,  why  a  person,  who, 
relying  on  the  consent  so  given,  does  an  act,  should  suffer 
simply  because  it  turns  out  that  the  consent  was  given 
under  a  fear  of  injury  or  misconception  of  fact.  In  such 
a  case,  even  if  it  were  a  question  mei-ely  of  a  civil  wrong, 
of  the  two  persons,  both  innocent,  the  one  who 
gave  the  consent  would  suffer,  rather  than  the  person 
who  acted  in  reliance  on  that  consent.  It  may  well  be 
different,    however,     if    the  vice    or    rather    the   defective 

0  p.  139.  I  »  30  Beav.,  446. 

»  aOBeav.,  62,  I  »  6  Eq.,  1. 

»«  Foil.  Oout.,  460. 
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character  of  the  consent  is  knowingly  caused  by  or  even 
known  to  the  person,  who,  knowing  of  the  vice  or  defect,, 
act^s  on  that  consent.  A  person  who  knowing  that  the 
consent  is  defective  or  bad,  acts  on  it  cannot  claim  to  have 
acted  innocent!}',  cannot  claim  the  exemption  that  he  would 
have  had  if  he  had  acted  without  such  knowledge.  So  far 
as  he  is  concerned,  consent  may  well  be  deemed  not  to 
have  existed,  and  his  act  dealt  with  as  if  there  were  no 
consent. 

115.     Nor  is  this  provision,  in  its  application  to  the  criminal 
Recoo-nitioQ  of    the     ^^^^^  peculiar  to  the  Indian  Penal  Code, 
prevision    in     English     The    importance  of  a  knowledge    of  the 
criminal  law.  consent  having,  in  any  case,  been  caused 

by  fear  cr  mistake,  is  recognized  in  the  English  criminal 
law  also.  Thus,  in  Hoscoe's  work  on  the  Law  of.  Evidence 
in  criminal  cases,"  it  is  said  :  "thiit  the  true  rule  must 
be,  that  where  the  man  is  led  from  the  conduct  of  the  woman 
to  believe  that  he  is  not  committing  a  crime  known  to  the  law, 
the  act  of  connection  cannot  under  such  circumstances 
amount  to  rape.  In  order  to  constitute  rape  there  must,  it 
woulil  appear,  be  an  intent  to  have  connection  with  the  woman 
notwithstanding  her  resistance."  In  the  case  oi  Reg.  v.  Urry, 
tried  at  Lincoln  Spring  Assizes,  18f  3,  the  above  passage  was 
approved  of  by  Denman,  J.  In  Reg.  v.  Thurhorn^^  Parke,  B., 
observed  tliat  the  guilt  of  the  accused  must  depend  upon  the 
circumstances  as  they   appeared   to  him. 

So  also  in  The  Queen  v.  Glarence^^  Field,  J.,  observed  : 
"The  actual  circumstances  were  that  the  prisoner,  knowing  he 
had  a  foul  and  infectious  disease  upon  him,  and  that  the  infec- 
tion of  his  wife  would  be  the  natural  and  reasonable  consequence 
of  intercourse,  solicited  intercourse.  He  also  knew  that  his 
wife  consented  to  it  in  ignorance  of  his  condition.  Under  these 
circumstances,  I  think  that  her  consent  to  the  intercourse  in 
fact  was  given  upon  the  implied  condition  that,  to  the  knowledge 
of  the  prisoner,  the  nature  of  the  intercourse  was  that  to  which 
she  had  bound  herself  to  consent  and  had  been  accustomed  to 
consent,  i.e.,  a  natural  and  healthy  connection.  But  the 
intercourse  which  the  prisoner  imposed  upon  his  wife  was  of  a 
different  nature — one  which,  in  all  probability,  would  commu- 
nicate to  her  a  foul  disease,  and  to  which  the  jury  have  found 

11  p.  855.  I        '^  1  Den.  C.  C,  387. 

"  22  Q.  B.  D  ,  58. 
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that  she  would  not  have  consented  had  sho  known  the 
state  of  his  health.  It  seems  to  me,  therefore,  to  follow  that, 
the  mere  consent  of  the  prisoner'.^  wife  to  an  act,  innocent  in 
itself,  and  in  no  way  injuriovis  to  her,  was  no  consent:  at  all  to 
wliat  the  prisoner  did,  and  moreover  that  he  obtahied  such 
consent  as  she  gave  by  wilfully  suppressing  the  fact  that  he  was 

suffering   fiom  disease The  result,  therefore,  at  which 

1  have  arrived  is,  that  there  was  no  consent  in  fact  by  the 
prisoner's  wife  to  the  prisoner's  act  of  intercourse,  because 
although  he  knew,  yet  his  wife  did  not  know,  and  he  wilfully 
left  her  in  ignorance  as  to  the  real  nature  and  character  of 
that  act." 

1 16.  Apart   from  this  qualification  as  to  knowledge,  the  rule 

prescribed  in  the  Indian  Penal  Code  is  of 

Coercion    ami    fraud     .^  ^^^^^^  comijrehensive  character.     Under 

will  not  necessarily  avoid      .^  i  i        ^i  ,      t    • 

consent.  ^''^     general    words,    the    consent     being 

vicious  when  it  is  given  under  fear  or 
misconception  of  fact,  it  will  be  immaterial  what  isthi;  cause  of 
the  fear  or  misconception,  and  if  it  has  been  caused  by  any 
person,  whether  the  person  doing  the  act  in  reliance  on  it  or  any 
other  is  the  cause  of  it.  Nor  will  it  be  material  in  either 
case,  whether  the  fear  or  misconception  has  been  caused  know- 
ingly or  wilfully,  maliciously  or  fraudulently,  Avith  intent  to 
injui'e  any  person,  or  merely  to  please  oneself.  Coercion  and 
fraud  will  thus  often  prevent  consent  induced  by  them  from 
being  consent  for  the  purposes  of  the  Code.  This  is  not 
absolutely  necessary,  however,  because  even  a  person  employing 
coercion,  or  practising  fraud  on  another,  and  thereby  inducing 
that  other's  consent,  may  not  know  that  that  other  has  been 
friofhtened  or  misled,  and  in  default  of  such  knowledo'e  the 
consent  induced  by  and  on  account  of  the  said  flight  and 
misleading,  will  not  be  vitiated,  or  in  any  way  rendered 
inadequate. 

117.    Fear  as  a    cause    of  the  vitiation  of  consent  is    not 
reallv  difft-rent  fnmi  duress  and  coercion, 

b  ^^uLs""^  ^^  ''^"'^'^     *'°  ^^"'"'^^^  reference  has  already  been  made 
^     '     ■  as    affecting  freedom  of  consent  in  the 

law  of  contracts.  Consent  is  generally  said  to  be  caused  by 
dures?,  but  really  that  is  only  a  remote  cause  of  consent,  being 
an  immediate  cause  of  the  I'eiir  which  it  creates,  and  which  in 
its  turn  causes  the  consent.  In  some  cases  duress  and  coercion 
may  cause  a  conssnt  directly  and  without  creating  fear,  but 
the  consent  in  that  case  will  be  only  apparent  or  physical,  a 
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mere  external  Indication  or  declaration  similar  to  that  of 
consent,  produced  by  physicil  causes  quite  independent  of 
all  real  will.  The  tVanier.:^  of  the  Indian  Penal  Code  have,  in 
speaking  of  consent  caused  by  fear,  only  used  a  correct 
expression  to  designate  the  consent,  held  to  be  not  free  in 
the  law  of  contracts,  as    resulting  from  duress. 

The  present  signification  of  the  term  duress  ha  the  law  of 
contracts  is  explained  above  in  S.  25,  and  is  much  the  same  in 
the  law  of  ci'imfes.  Here  also  it  is  not  restricted  to  actual 
violence  but  includes  menaces  and  threats  ;  and  a  Avoman's 
consent  caused  by  them  to  a  man  having  intercourse  with  her 
or  taking  her  property  will  not  prevent  the  intercourse  and 
the  taking  from  being  rape  and  theft  respectively.  Thus  in 
iiec/.  V.  iJai/,^^  Coleridge,  J.,  said  that  if  the  submission  of  the 
girl  (aged  ten  years)  to  the  inteicovirse  with  her  was  not 
voluntary,  but  the  result  of  fear,  the  intercourse  would  be  rape. 

In  fact  consent  to  sexual  intercourse  induced  by  threats 
has  often  been  held  to  be  equivalent  even  to  the  force 
required  to  render  the  intercourse  a  rape,'*  and  in  Don  Moran 
V.  People,^'^  Christiancy,  C.  J.,  in  delivering  the  opinion 
of  the  Court,  p-jinted  out  that  "the  requirement  of  force 
would  be  satisfied  by  any  sexual  intercourse  to  which  the 
woman  may  have  been  induced  to  yield,  only  through  the 
constraint  produced  by  the  fear  of  great  bodil)-  harm,  or 
danger  to  life  or  limb,  which  the  pi'isoner  has,  for  the  purpose 
of  overcoming  her  will,  caused  her  to  apprehend,  as  the  conse- 
quence of  her  refusal,  and  Avithout  which  she  would  not 
have  yielded."  "  We  think,"  Avent  on  the  learned  Judge, 
"  it  is  well  and  properly  settled  that  the  terms, '  by  force,'  do  not 
necessarily  implj'  the  positive  exertion  of  actual  physical  force 
in  the  act  of  compelling  submission  of  the  female  to  tlie  sexual 
connection  ;  but  that  force  or  violence  threatened  as  the  result 
of  non-compliance,  and  for  the  purpose  of  preventing  resistance, 
or  extorting  consent,  if  it  be  such  as  to  create  a  real  apprehen- 
sion of  dangerous  consequences,  or  great  bodily  hai-m,  or  such 
as  in  any  manner  to  overpower  tlie  mind  of  the  victim  so  that 
she  dare  not  resist,  is,  and  upon  all  sound  principles  must  be, 
regarded,  for  this  purpose,  as  in  all  respects  equlA^alent  to  force 
actually  exerted  for  the  same  purpose''." 


I*  9  0.  &  p.,  T.IS. 

15  S.  V.  Eeid,  39  iriiin.,  277. 

,  S.  r.  Cunningtiam,  100  Mo.,  38?. 

18  25  Mich.,  356. 
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The  same  was  held  in  State  v.  Rath^^  ha  Avhich  the  Supreme 
Court  of  Kansas  said:  "The  court  declared  that  the  force 
necessary  to  constitute  the  crime  of  rape  might  be  mental  or 
physical  force,  or  both  combined,  and  that  if  a  person  by 
threats,  or  by  placing  a  female  in  fear  of  death,  violence  or 
bodily  harm,  induces  her  to  submit  to  his  desires,  and  while 
under  this  influence  ravishes  her,  this  is  as  much  a  forcible 
ravishing  as  if  a  person,  by  reason  of  his  superior  strength, 
would  hold  a  Avoman  and  forcibly  ravish  her.  We  understand 
the  court  to  simply  mean  that  the  act  must  be  committed, 
either  (1)  by  physical  force  against  the  will  of  the  female,  or 
(2)  wuth  her  acquiescence  procured  by  threats  or  violence. 
On  the  contrarj'',  the  court  was  asked  to  declare  that  the 
offence  charged  could  not  be  committed  unless  there  was  the 
utmost  reluctance  and  the  utmost  resistance  on  the  part  of  the 
female.  The  distinction  between  the  two  theories  is  broad  and 
well-defined.  Under  the  former,  acquiescence,  induced  by 
mental  terror  and  fear  of  violence,  supersedes  the  necessity  of 
physical  resistance.  Under  the  latter,  there  must  be  actual 
physical  resistance.  The  female  when  assailed  must  persist, 
though  she  knows  resistance  will  be  vain  ;  she  must  fight, 
though  she  may  believe  this  course  will  bring  upon  her  other 
and  perhaps  greater  violence  ;  she  must  cry  aloud,  though 
she  knows  no  relief  is  near;  she  must  arouse  her  sleeping 
infant  sisters  to  be  witnesses  to  the  outrage,  though  she 
knows  they  can  render  her  no  aid.  Under  the  former,  th& 
force  may  be  either  actual  or  constructive,  while  under  the 
latter  it  must  be  actual.  The  weight  of  reason  and  authority 
is  with  the  view  of  the  court  below."" 

The  same  view  is  taken  by  French  jurists.  Thus,  R.  Garraud 
in  his  treatise  on  French  Penal  Law,  says,^"  Quz  atte  forme  de 
contrainte,  qui  result e  de  menaces  ds  nature  a  tns]jirer  a  la 
victime  de  I  atte?iiat  la  crainte  serieuse  et  immediate  d'exposer 
sa  per  Sonne  ou  celle  de  ses  proch'ss  a  un  mal  considerable  et 
presint,  piiisse  et  doivs  etrs  assimiles,  en  legislation,  a  la 
contrainte  physique  elle-meme,  c'est  ce  que  nous  admettrions 
volontisrsJ"-'     Doubts   were   sometimes    felt    there   as  to    the 

(a)  We  willingly  admit  that  this  form  of  oonatraiat,  by  menaces  of  sucli  a  Datnre  as  to 
inspire  the  Tiotim  of  tlie  assault  with  a  serioas  and  imaiediate  fear  of  expoeing  he^'  person 
or  the  pftrsoii  iif  those  near  to  her  ti  a  great  and  present  evil,  oan  and  ought  to  be  assi- 
milated in  legislation  to  physical  oonstraiut  itself.  ■ 

>9  21  Kans.,  583,  |  ' "  Turner  v.  People,  33  Mich.,  a83. 
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correctness  of  placing  moral  violence  on  the  same  level  with 
the  material,  and  of  admitting  that  a  female  consenting  to 
surrender  herself  to  a  man,  under  the  pressure  even  of  the 
gravest  menaces,  can  claim  to  have  been  violated  by  him,  as 
there  Avas  no  special  provision  in  that  behalf  io  the  Code 
Penal.  The  Code,  however,  did  not  contain  any  definition 
of  rape,  and  it  appeared  also  difficult  to  believe  that  it 
was  intended  to  leave  without  repression  the  carnal  inter- 
course obtained  by  means  of  grave  menaces  but  without 
the  employment  of  physical  violence.  R.  Garraud  expresses 
it  as  his  opinion  as  well  as  the  general  opinion  of  jurists  and 
judges,  that  it  is  just  that  among  the  circumstances  which 
take  away  her  liberty,  the  employment  of  moral  violence  like 
that  of  physical  violence,  is  pi'ovided  for  and  punished  b}'  the 
Fieiich  Law.  In  speaking  of  abduction,  he  further  observes,^' 
that  menaces  which  constitute  a  moral  constraint  are  a  form 
of  private  violence,  and  there  is  no  doubt  that  their  use  ought 
to  be  assimilated  to  that  of  physical  violence  itself,  if  they  are 
such  as  to  weigh  over  the  will  of  a  minor  with  a  force  which 
he  has  not  been  able  to  resist. 

118.     Nor  are  even  direct  menaces  or  threats  necessar3^ 

,  ,      „    Fear  so  long  as  it  is  of  an    iniiirv    niav 

tear  mnv  be  result  ot      -i   ,    „  i  ,    „     „„         j  i  i.i  • 

one's  dq,endeut  ,,ositioa.  1]!^^^  ^een  ca.ised  by  any  thing  or  con- 
dition of  thmgs.  It  will  vitiate  consent 
even  when  it  is  a  result  of  one's  own  dependent  or 
subordina.te  position,  or  of  the  power  and  influence  of 
another  over  oneself.  Thus  it  has  been  held  that  a  woman's 
consent  to  the  intercourse,  when  induced  by  the  influence 
of  a  person  in  whose  power  she  feels  herself,  is  not 
a  defence  against  a  charge  of  rape.*^ 

So  also  the  non-resistance  by  a  young  pupil  to  an  act  of 
outrage  on  her  modesty  by  her  schoolmaster  on  her  person 
will  not  exculpate  him  on  a  charge  of  indecent  assault.^* 
In  Beg  v.  Joiies,^*'  a  father  was  indicted  for  rape  of  his 
daughter,  and  Channel,  B.,  held  that  as  he  had  established  a 
reiiin  of  terror  in  the  family,  in  consequence  whereof  the 
daughter  remained  passive,  and  did  not  resist  him,  he  was 
guilty.     In    Bailey  v.  Com.,^'"    it    was    a    stepfather    havinw 


»i  p.  648. 

*^  Beg  V.  Woodhnrst,   12  Cox  C.  C, 
443. 
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autliority  over  Lis  daughter,  who  was  charged  withtlie  offence 
ot'  rape  on  her,  and  Lacy,  J.,  in  delivering  the  opinion  of  the 
Supreme  Court  of  Virginia,  observed  that  "though  a  man 
lay  no  hands  on  a  Avonian,  yet  it  by  an  array  of  pliysical  force 
he  so  overpoweis  her  mind  that  she  dares  not  resist,  he  is 
guilty  of  rape  by  having  the  unlawful  intercourse." 

119.  There  has  been  some  conflict  of  opinion  even  as  to  the 

,„  ,    ,     ■        cliaracter  of  the  injury,  a  fear  of  which 

Lharacter   of   the  in-  -ii     -i-    i.  j.       t     ii  r  cr, 

jury  causing  fear.  '"'"'  Vitiate  consent.     In  the  case  of  Slate 

V.  Ruth,^  it  was  held  that  fear  would 
negative  consent  only  when  the  injury  causing  the  iear  should 
be  so  serious,  tliat  by  fear  and  terror,  the  power  of  volition 
and  physical  resistance  is  wholly  lost.  Dr.  Wharton  says," 
"  where  the  woman  is  insensible  through  flight,  or  where  she 
ceases  resistance  under  fear  of  death  or  other  great  harm 
(such  fear  being  gauged  by  her  own  capacity),  the  con- 
summated act  is  rape.""" 

The  New  York  Penal  Code  provides  that  threats  to  prevent 
resistance  to  the  intercourse  will  make  the  intercourse  rape, 
only  when  they  ai-e  of  immediate  and  great  bodily  harm,  which 
she  has  reasonable  cause  to  believe  will  be  inflicted  upon  her.^* 
The  California  Penal  Code  enacts  the  same,  but  the  immediate 
and  great  bodilj-  harm  there  must  be  such  as  is  ''  accompanied 
by  apparent  power  of  execution."^" 

The  language  used  in  some  of  the  cases  is  not  distinct,  but 
there  appears  to  have  been  entertained  a  notion  that  to  vitiate 
consent,  a  fear  of  ordinarv  violence  wnll  not  be  suflicient. 
Thuii  in  Mc Quirk  y.  Stat3,^^  Somerville,  J.,  in  delivering  the 
opinion  of  the  Supreme  Court  of  Alabama  said  :  ''An  acquiescence 
obtained  by  duress,  or  fear  of  personal  violence,  Avill  avail 
nothing,  the  law  regarding  such  submission  as  no  consent  at  all, 
If  the  mind  of  the  woman  is  overpowered  by  a  displa}-  of  physical 
force,  through  threats,  exjwessed,  or  implied,  or  otherwise,  or 
she  ceases  resistance  through  fear  of  great  harm,  theconsumma- 
tion  of  unlawful  intercourse  by  the  man  would  be  rape."  Jn 
Croglian  v.  State,^'  Cole  J.,  observed,  that  "  if  the  circumstances 
show  that  this  consent  was  obtained    by  the  use  of  force,  and 


«»  21  Kans.,  5  83. 
*■    1  Whar.  Cr.  L.,  518. 
»8   Sharp  r.  State,  15  Tex.  Apo.,  171. 
State  v.     Fernald,    65  N.'  W.    K., 
(Iowa),  534. 


•>  22  Wis.,  444. 


People  '•.  Flynn,  96  Mich..  27fi. 

KJngu.  Com. ,20  S.  W.  K.  (Ky.,)  224. 
2s  S.  278. 
30  S.  3fil. 
« 1   84  Ala  ,  435. 
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the  woman's  will  was  overcome  by  fear  of  personal  injury,  then 
the  crime  becomes  one  of  higher  degree."  In  Bailey  v.  Cum,,  =*' 
Lacy,  J.,  in  deliverino-  the  opinion  of  the  Court,  observed  that 
a  consent  mduced  by  fear  of  bodily  harm  or  personal  violence 
is  no  consent." 

In  some  cases  it  has  been  directly  held  that  threats  of  mere 
prosecution  or  of  loss  of  reputation  will  not  nullity  the  con- 
sent. '*  There  appears  to  be  no  case,  however,  in  which  fear 
of  injury  to  property  has  been  held  not  sufficient  to  vitiate 
consent  in  the  criminal  law,  though,  considering  the  nature  of 
things,  this  may  well  have  been  so.  Mr.  Starling,  in  his 
work  on  the  Criminal  law  of  India,  observes  that  *  Although 
it  is  not  so  stated,  it  is  surmised  that  there  must  be  fear  of 
injury  to  the  person,  and  not  to  property  ;  for  the  consent  to 
be  given  is  apparently  part  of  a  contract.'^  "  This  statement  is 
supported  nierely  by  a  reference  to  the  effect  of  duress  of  goods 
on  consent  *in  the  early  English  law  of  contracts,  which  has 
been  explained  above  in  S.  2'.>.  In  the  Indian  Penal  Code,  the 
term  injury  is,  however,  defined  to  denote  any  harm  whatever 
illegally  caused  to  any  person,  in  body,  mind,  reputation  or 
property  ;  and  there  appears  to  be  no  sufficient  reason  for  any 
limitation  of  the  term.  Fear  of  illegal  loss  of  honor  or 
property  may  therefore  evidently  be  sufficient  to  make  consent 
inoperative  for  the  purposes  of  the  Code. 

]20.      The  injury,  a  fear  of  which  will  nullify  consent,  must 
Fear  must  be  of  some     however  consist  of  some  harm  other  than 
liarrn    other  than  that     that  Contemplated  to  result  from  the  act, 
contempldted  from    the     the    consent    to    which   is    in    question, 
net  consented  to.  -^^.^  Starling  thus  says:   Fear   must   be 

"  of  an  injury  other  than  that  which  it  is  supposed  will  be  the 
result  if  a  proposed  course  of  treatment  is  adopted,  an  injury  other 
than  that  which  may  be  the  natural  result  of  the  state  1:l;e  patient 
is  in.  It  must,  in  fact,  bs  the  consequence  of  a  threat  of  injury 
to  be  done,  extei'nal  to  and  unconnected  with  the  injury  which 
may  be  suffered.'"'^ 

In  the  United  Stares,  this  has  been  held  directly    in  Strnng 
V.  People,^'  in  which  the  threat  wa&  that  if  she  would  refuse,  he 


ss  82  Va.,  107. 

s*  Peikics  V.  State,  (15  Ind..  317. 
Ualey  !•.  State,  49  Ark.,  117. 
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would  takz  her  to  a  place  whence   she  could  never  set  back  ; 
and  this  decision  was  approved  of  in  Don  Moran  v.  P2ople.^^ 

121.    The  provision  as  to  the  vitiating  effect  on  consent  of  a 

miconception   of  fact,  laid  down  in  the 

Scope  of  inisconcep-     Indian  Penal   Code,  ffoes  much  beyond 

tion   ot  tact   in    indinii      ,,     ,  •       t  •      ii        i  p  ^        ^ 

criminal  law.  ^"''^^  recognized  Hi  the    law  01  contracts. 

The  language  of  the  provision  is  most 
comprehensive,  and  there  are  no  restrictions  in  the  Code  as  to 
the  nature  of  the  misconception  or  of  the  fact  to  which  it 
should  relate,  such  as  are  expressly  laid  down  in  the  Indian 
Contract  Act,  with  reference  to  the  effect  of  mistake  on 
consent  in  the  law  of  contracts.  No  distinction  is  made  even 
between  a  unilateral  or  bilateral  misconception,  nor  between 
a  mistake  of  the  person  giving  the  consent  himself,  and 
between  one  induced  by  the  party  Avho  acts  on  the  consent', 
or  by  a  tbird  person. 

Mr.  Nelson,  in  his  commentary  on  the  Indian  Penal  Code, 
refeiring  to  the  expression  "  misconception  of  fact,  "  observes 
that  "  it  means  a  misconception  consequent  upon  a  wilful 
misrepresentation  made  to  the  consenting  party." ''  Such 
a  misrepresentation  may  indeed  lead  to  a  misconception,  but 
there  appears  to  be  no  sufficient  reason  for  restricting  the 
misconception  to  that  consequent  upon  a  wilful  misi"epresen- 
tation,  as  there  may  certainly  be  a  misconception  without 
even  a  word  being  uttered  to  the  consenting  party  by 
any  one. 

The  question  of  the  construction  of  the  expression  appears 
to  have  arisen  only  in  the  case  of  Queen  v.  Punni  Faffawa,*^  in 
which  the  consent  to  be  bitten  by  a  snake  of  a  certain  person, 
had  been  given  under  the  belief  that  that  person  con  Id  heal  a 
snake-bite  wound  or  Avard  off"  its  effects  ;  and  it  was  held  to  be 
gi\-en  under  a  misconception  of  fact,  Jackson,  J.,  even  observing 
that  the  consent  was  no'  such  as  could  satisfy  the  retjuire- 
ments  of  Exception  5  of  s.  300  of  the  Indian  Penal  Code. 
"  The  consent  of  the  coolies  to  be  bitten,"  said  the  learned 
Judge,  "is  in  my  opinion,  under  the  law,  no  consent,  because 
it  was  founded  on  a  misconception  of  facts,  and  the  prisoners 
knew  that  the  consent  was  given  in  consequence  of  such 
misconception.    The  coolies    believed   that   the  jugglers   had 

"  25  Mich.,  356.  |  =">  P.  101. 

*o  III.  13.  L.  R.  A.  Cr.,25. 
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power  by  cliarms  to  cure  snake-bites.  The  jiigo^lers  pretended 
that  they  had  such  power,  when  they  had  no  such  power, 
and  the  consent  to  be  bitten  was  given  by  the  cooUes  only 
under  the  misconception  that  the  jugglers  possessed  some 
such  power.  The  jugglers  then  knew  that  the  consent  of 
the  coolies  was  given  under  a  misconception  of  facts  as  to 
their  power    over  snakes." 

This  decision  favours  a  broad  construction  of  the  expression. 
It  is  difficult,  however,  to  think  that  the  provision  as  to 
misconception  can  be  taken  in  its  literal  broadness.  Thus 
construed,  the  misconception  of  a  person  giving  a  thing  to 
some  one  as  to  the  quality  or  value  of  that  thing  or  as  to  the 
means  or  position  of  that  one,  shall  make  the  latter  guilty  of 
theft  by  negativing  the  consent  of  the  giver.  So  also,  a 
misconception  as  to  the  health  or  habits  of  a  man  with  whom 
an  adult  widow  consents,  on  account  of  that  misconception,  to 
have  sexual  intercourse  or  to  go  anywhere,  shall  make  him 
guilty  of  rape  or  abduction.  lb  may  even  be  argued  that  if 
the  provision  were  intended  to  be  understood  so  broadly,  there 
could  be  no  occasion  for  retaining  in  the  definition  of  rape, 
the  fourth  clause  relating  to  the  intercourse  with  a  woman 
by  personation  of  her  husband.  The  provision  in  the  Indian 
law  concerning  misconception  should  evidentl}^  be  so  construed 
as  not  to  involve  any  such  consequences  ;  and  in  restricting 
its  construction  and  scope,  heip  may  evidently  be  taken  with 
the  greatest  advantage  from  the  general  practice  of  the 
English  courts. 


122.     In   the  English    ciiminal    law,    the   question  of  the 

effect  of  mistake   on   consent  has  arisen 

Effect  of  mistake  on     generally  in  cases  of  larceny,  rape,  and 

consent  in  English    en-      °  i^        t-    ■  -j        i  i  i-      ,     t 

niinallaw.  assault.     It  IS  considerably  complicated, 

however,  by  such  constituents  of  those 
offences,  as  are  not  required  in  the  Indian  law,  or  as  have  no 
bearing  on  consent.  Thus,  birceny  has  reference  mainly  to 
the  property  in  things,  as  theft  has  to  their  possession.  Besides 
the  gist  of  larceny  is  the  taking  of  another  person's  property, 
and  it  is  quite  as  necessary  for  it,  that  the  taking  should  be 
animo  furandi  as  invito  doinini,  and  that  the  animus  must 
exist  at  the  time  of  the  taking,  the  acquittal  often  proceeding 
on  the  ground  of  its  non-existence  at  that  time.  So  alsojn,^ 
cases  of  rape,  the  requirement  of  the  absence  of  consent  is 
only  a  recent  substitution  for  that  of  the  existence  of 
force,  and  most  of  the  decisions  turn  on  the  ground  of  the 
•i'i 
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earlier  requirement.  Nor  is  the  absence  of  consent  a  sine  quel 
nan  of  the  ofFence  even  at  present,  as  sexual  intercourse  may 
often  be  rape,  even  when  it  is  had  with  the  consent  of 
the  woman.  The  conception  of  assault  also  in  England 
is  essentially  different  from  that  in  India,  and  it  is 
often  maintained  that  the  absence  of  consent  is  not  an 
essential  element  of  assault  in  the  English  law.  Tliese 
circumstances  are  to  be  carefully  borne  in  mind  in  drawing 
any  inference  from  the  English  cases  as  to  the  effect  of  mistake 
on  consent. 


123.     To  speak  more  particularly  of  larceny  cases,  in  which 

the  question  has  arisen  most  frequently, 

Effect  of  misuke  on     gtrictlv  speakino'   there   is  hardly    room, 
consent      lu         larceny  ,  •/      i  .  ,i  ■         .  .i 

^.j^j^yg  ■'      when   a  person  gives  a  tlnng  to  another, 

for  a  talk  of  his  consent  to  that  other 
taking  that  thing.  In  French  law,  the  question  of  consent 
does  not  directly  arise  in  such  cases,  it  being  held  that  there 
is  no  theft  in  them,  as  the  first  essential  constituent  of  that 
offence  is  soustraction  or  Gontrectatio,  the  taking  away  of  the 
thing  the  object  of  the  offence,  is  wanting.  It  is  a  general 
rule  of  French  law,  that  there  can  be  no  soustraction  of  a 
thing  which  is  given;  as  A.  Blanche  states"  in  general  words, 
that  for  soustraire  it  is  necessary  la  jjre^idre,  I'enlever,  la 
ravir  from  its  lawful  possession ;  and  when  the  thing  has  been 
remis3  (delivered),  without  necessity  by  him  or  by  any  other 
person  to  him  who  appropriates  the  same,  it  is  not  apprehen- 
dee,  it  is  not  soustraite,it  does  not  become  the  object  of  a  theft. 
The  Court  of  Cassation  ^  has  repeatedly  laid  down  that  there 
is  no  soustraction,  in  the  precise  and  legal  sense  of  that  word, 
in  cases  where  the  thing  a  etc  remiss  volontairement  par  le 
proprietaire  alapersonne  inculpeeJ"^  Nor  is  it  considered  ma- 
terial that  the  thing  is  delivered  only  for  a  short  time  or  even 
for  a  momentary  purpose,  and  to  be  returned  after  that  time 


(A)  Thus  the  Court  of  Cassation  in  acquitting  Bordet  *'  who  had  received  and  re- 
tained a  bill  of  one  hundred  francs  from  a  workman  who  had  seen  it  fall  from  the  pocket 
o£  a  coat  sold  and  delivered,  said  that  the  apjjrchenMun  of  the  object  stolen  not  having 
taking  place  on  the  part  of  the  person  who  later  on  appropriated  it,  the  character  of 
theft  disappeared.  ^^ 

(a)  Has  been  voluntarily  delivered  by  the  proprietor  to  the  oflFeuder. 


V.  Blauuh.  Etud.  Trat   02R.  |  *»  On  Ilth  July  1&G2. 

43   V.  Blanch,  Eiud,  Prat.  628. 
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01"  purpose  to  the  pergon  having  it.  This  was  the  case  in  the 
prosecution  against  Prost  to  whom  Dotte  had  given  a  twenty 
franc  piece  to  see  at  his  convenience,  and  wLofinallv  refused  to 
return  it  alleging  that  it  was  not  Dotte's.  He  was  convicted 
on  the  ground  that  Dotte  n'a  conssnti  a  se  desister  de  la  posses- 
sion de  la  piece  d'or  que  Prost  avait  desire  examiner,  qv'il  ne  la 
lui  a  pas  abajidonnee,  meme  tpm.porairtment,  qtiil  s'est 
home,  a  ime  simple  remise  sous  ses  yevx  et  soi^s  la  condition 
implicite  dhine  restitution  immediate,  (c)  The  conviction 
was  quashed,  however,  on  the  ground  that  that  would  give 
to  the  word  soustraction  a  sense  different  from  its  legal  one, 
and  identify  it  virtually  with  retention  which  differed  essen- 
tially from  it,  the  Court  of  Cas^^ation  laying  down  that  a 
remise  volontaire  de  la  chose,  quelle  que  soit  sa  duree,  exclut 
neci'ssairemsnt  le  fait  del  a  soustraction,  *'^(d')  and  that  the  act 
imputed  to  the  offender  in  that  case  was  more  than  a  retention. 

The  decision  is  different,  however,  when  the  delivery  is  not 
voluntary  ;  but  necessary,  as  for  example,  when  a  debtor  on 
pretext  of  offering  paymeiit  of  the  money  due  fioro  liim,  asks 
for  a  production  of  tiie  titre  constitutif  of  his  obligation,  or  for 
the  receipt  of  the  amount  he  is  going-  to  pay,  and  afterwards 
fniudulently  refuses  to  restore  that  as  w*^ll  as  to  pay.  The 
Court  ot  Cdssatiou  in  Paris  has  in  sucli  cases  held  tliat  thougli 
tlipie  is  no  soustraction  and  therefore  theft  in  ilie  sense  of  Art. 
y?'.',  when  the  thingtakenaway  has  been  delivered,  even  momen- 
taiily  but  voluntarily,  by  the  proprietor,  to  liim  wlio  has  taken 
it  to  appropriate  it  to  himself  ;  it  is  otherwise  when  the 
delivery  is  necessary  and  forced,  telle  quela  communication 
au  debiteur  du  billet  ou  de  la  quittance  quHl  vient  d'  ac quitter, 
in  which  case  the  possessor  of  the  title  does  not  really 
dispossess  himself  of  it,  but  only  yihices  it  before  tiie  eye's 
of  the  debtor;  as  sucl>  delivery  is  often  indis[)ensable  to  the 
making  of  the  payment,  and  there  does  not  result  from  it 
any  fault  which  may  be  imputed  to  the  possessor  ;  and  that, 
therefore,  the  debtor  who  possesses  himself  of  the  billet  or  of  the 
recei|)t,  and  who  takes  it  away,  eommits  a  true  foustraction.^'' 
^J'he   Correct   view    appears  to    be   tiiat  there   is  no  deliveiy  in 

(rt)  had  consented  to  abandon  his  possession  of  the  piece  of  gold  only  as  Prcst  had 
desired  to  examine  it,  that  he  had  abandoned  it  only  temporarily,  that  he  bsid  limited 
it  only  to  a  simple  delivery  under  his  eyes,  and  under  the  implicit  condition  of  an 
immediate  restitution. 

(d)  Voluntary  delivery  of  the  thing,  whatever  its  duration  may  be,  necessarily  excludes 
the  act  of  soustraction. 

**  V.  BInnfli.    Etnd.  Prat.  G27.  |  *=  V.  Gar.  Tr,  Pen.,  ilO 
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such  a  case,  but  only  a  production  or  exhibition  of  the  docu- 
ments ;  and  the  debtor  is  no  more  in  possession  of  them  thun 
a  traveller  at  an  hotel  is  in  possession  of  the  spoons  and  forks 
he  may  be  using  at  the  tahls   d'hote. 

The  usual  shape  the  question  has  assumed  is  whether 
the  giving  of  a  thing  to  a  person  involves  a  consent  to  his 
taking  it,  when  the  giver  is  under  a  mistake  as  to  the 
identity  of  the  person  to  whom  it  is  given  or  as  to  the  nature 
of  the  thing  given  itself.  The  correct  answer  to  this  must, 
of  course,  be  in  the  negative.  The  analogy  of  the  law  of  con- 
tracts ought  to  be  deemed  applicable  in  .such  a  case,  and  in 
fact  the  question  of  the  transfer  of  the  thing  thus  given  is  one 
to  be  determined  mainly  by  that  law.  If  I  give  a  thing  to  A, 
mistaking  him  for  B,  even  apart  from  law,  and  as  a  matter 
of  mere  common  sense,  I  cannot  be  deemed  to  consent  to  B 
taking  that  thing.  So  also  if  1  give  to  A  one  thing,  mistaking 
it  for  another,  common  sense  dictates  that  I  cannot  be  held  to 
consent  to  A  taking  the  thing  given.  There  can  be  no  con- 
sent in  such  cases,  though  on  account  of  my  mistake  I  may 
sometimes  be  estopped  from  alleging  my  non-consent. 

It  has  sometimes  been  held  that  in  such  a  case,  even 
if  the  property  is  received  with  a  knowledge  of  the 
mistake,  there  is  no  larceny.  Thus  the  cases  of  Rex  v.  J.Jams,*" 
and  Rex  v.  Atkinson^''  appear  to  have  been  decided  on  the 
ground  that  an  intention  to  pass  the  property,  though  in- 
operative, and  known  by  the  prisoner  to  be  inoperative, 
is  enough  to  prevent  the  crime  from  being  larceny.  In 
Rsg.  V.  Middleton*^  also,  it  was  contended  that  if  the  owner 
having  power  to  dispose  of  the  property  intended  to  part 
with  it,  that  would  prevent  the  crime  from  being  larceny, 
though  the  intention  was  inoperative  and  no  property  passed. 
Cleasby,  J.,  actually  took  that  view,  and  in  his  dissentient 
judgment  said  :*^  ''  The  cases  show,  no  doubt,  beyond 
question,  that  where  the  transaction  is  of  such  a  nature  that 
the  property  in  the  chattel  actually  passes  (though  subject 
to  be  resumed  by  reason  of  fraud  or  trick),  there  is  no  takmg, 
and  therefore  no  larceny.  But  they  do  not  show  the  con- 
verse, viz.,  that  when  the  property  does  not  pass  there  is 
larceny.  On  the  contrary,  they  appear  to  me  to  show  that 
where  there  is  an  intention  to   part  with  the  pi'operty  along 

*»   II.  Russ,  Crimes,  206.  I  "■''  2  0.  C.  Ees.,  R8. 

■"  2  Eiist  P,  C  .  073.  ■' »  i:  C.  C.  Bes  ,  G8. 
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with  the  possession,  though  the  fraud  is  of  such  a  nature  as 
to  prevent  that  intention  from  operating,  there  is  still  no 
larceny.  This  seems  so  clearly  to  follow  from  the  cardinal 
rule  that  there  must  be  a  taking  against  the  will  of  the  owner, 
that  the  cases  rather  assume  that  the  intention  to  transfer 
the  property  governs  the  case,  than  expressly  decide  it. 
For  how  can  there  be  a  taking  against  the  will  of  the  owner, 
where  the  owner  hands  over  the  possession,  intending  by 
doing  so  to  part  with  the  entire  property,"  The  majority  of 
the  judges  dissented,  however,  from  that  view,  and  observed 
that  they  "ought  not  to  feel  bound  by  two  cases  (cited 
above)  which,  as  far  as  we  can  perceive,  stand  alone,  and 
seem  contrary  both  to  principle  and  justice."  They 
considered  that  in  almost  all  the  cases  on  the  subject,  the 
pi'operty  had  actually  passed,  or  at  least,  the  court  ihonght 
it  had  passed  ;  and  said  :  "It  has  been-  often  decided  that 
where  the  true  owner  did  part  with  the  physical  possession 
of  a  chattel  to  the  prisoner,  and  therefore  in  one  sense  the 
taking  of  the  possession  was  not  against  his  will,  yet  if  it 
was  proved  that  the  prisoner  from  the  beginning  had  the 
intent  to  steal,  and  with  that  intent  obtained  the  possession, 
it  is  sufficient  taking." 

124.  The  conviction  in  some    of  these    cases    proceeded    on 
,  ,  ,.        ,        the  ground   that  the  giving  was  bv   an 
an  a?ent.  "'    '      ^g^'^*^    "''^^    ^ad  no  authority  to  give  the 

"  thing   to    the    peison    to    whom    it    was 

given,  and  w^hose  giving  therefore  could  of  course  not  imply  a 
consent  on  behalf  of  the  owner  to  the  taking  of  the  thing  by 
that  person.  Thus  in  Ee.v.  v.  LongstreetJi,  '■'^  Longstreeth  was 
convicted  of  larceny  for  taking  delivery  of  the  chests  of  tea 
consigned  to  Creighton  from  a  porter  in  the  employ  of  the 
carriers,  w^ho  had  authority  to  deliver  them  to  Creighton  alone 
and  to  whom  Longstreeth  pretended  to  be  Creighton.  As 
a  natural  result  of  this  principle,  wherever  the  agent's 
authority  on  account  of  the  nature  of  the  agency  or  otherwise 
was  held  to  be  general  and  co-equal  with  the  owner's  as 
in  the  case  of  Beg.  v.  Jackson,^  a  delivery  by  the  aorent 
was  held  sufficient  to  pass  the  property  in  the  thing  given 
and  to  avoid  a  conviction  for  the  larceny   of  that  thino-. 

The  leading  case  in  favor  of  this  view  is  that  of  Eeq.    v. 
Prince,^  in  which  the  wife  of  Henry   Allen  received  from  the 
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cashier  of  a  Bank  certain  money  wbicli  her  husband  was  enti- 
tled to  receive,  by  presenting  to  him  a  forged  order  of  payment 
from  the  husband.  Hovill,  C.  J.,  said  " that  the  bank  clerk 
had  a  general  authority  to  part  with  both  the  property  in  and 
possession  of  his  master's  money,  on  receiving  what  he  believed 
to  be  a  genuine  order."  Blackburn,  J.,  said  "where  the 
servant  has  an  authority  co-equal  with  his  master's,  and  parts 
with  his  master's  property,  such  property  cannot  be  said  to 
be  stolen,  inasmuch  as  the  servant  intends  to  part  with  the 
property  in  it.  If,  however,  the  servant's  authority  is  limited, 
then  he  can  only  part  with  the  possession,  and  not  with  the 
property  ;  if  he  is  tricked  out  of  the  possession,  the  offence   so 

committed    will   ba   larceny The    cashier  holds  the 

money  of  the  bank  with  a  general  authority  from  the  bank 
to  deal  Avith  it.  He  has  authority  to  part  with  it  on  receiving 
Avhat  he  believes  to  be  a  genuine  order.  Of  the  genuineness 
he  is  the  judge  ;  and  if  under  a  mistake  he  parts  with  money, 
he  none  the  less  intends  to  part  with  the  property  in  it,  and 
thus  the  offence  is  not,  according  to  the  cases,  larceny,  but  an 
obtaining  by  false  pretences."  The  learned  judge  himself 
added,  however,  that  '-'the  distinction  is  inscrutable  to  my 
mind,  but  it  exists  in  the  cases."  It  is  further  to  be  borne  in 
mind  that  the  mistake  in  this  case  was  not  as  to  the  identity 
of  the  person  or  the  thing,  but  as  to  the  right  of  the  wife  to 
receive  the  money,  and  this  distinction  has  special  importance, 
because,  as  explained  above  in  sections  58-60,  while  a  mistake 
of  the  first  sort  prevents  a  transfer  of  the  thing  given,  a  mistake 
as  to  the  motive  receives  no  legal  effect  whatever.^ 


In  Reg.  v.  Middlelon*  also,  no  doubt,  Bovill,  C.  J., 
Ivelly,  C.  B.,  and  Keating,  J.,  did  not  concur  in  the  view  of 
the  majority,  and  supported  the  conviction  on  the  ground  that 
the  clerk  who  delivered  the  money  had  only  a  limited  authority 
to  part  with  it  to  the  person  named  in  the  letter  of  advice,  and 
therefore  no  property  passed  to  Middleton,  and  he  obtained  the 
possession  animo  furandi.  Bovill,  C.  J.,  in  delivering  his  own 
and  Justice  Keating's  decision,  said  :  "  In  all  these  and 
other  similar  cases,  many  of  which  are  collected  in  2  Russell 
on  Crimes,  211  to  215,  the  property  was  considered  to  be  taken 
Avithout  the  consent  and  against  the  will  of  the  OAvner,  though 
the  possession  was  parted  Avith  by  the  voluntary  act  of  tbe 
servant,  to  AA'hom  the  property  had  been  intrusted  for  a  special 
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pui'pose.  And  where  property  is  so  taken  by  the  prisoner 
knowingly,  -\vith  intent  to  deprive  the  owner  of  it  and  feloni- 
ously to  appropriate  it  to  himself,  he  may,  in  our  opinion,  be 
properly  convicted  of  larceny."  He  added,  however,  that  "the 
case  is  very  different  where  the  goods  are  parted  with  by  the 
owner  himself,  or  by  a  person  having  authority  to  act  for 
him,  and  where  he  or  such  agent  intends  to  part  Avith 
the  property  in  the  goods  ;  for  then,  although  the  goods  be 
obtained  by  fraud,  or  forgery,  or  false  pretences,  it  is  not  a 
taking  against  the  will  of  the  owner,  which  is  necessary  in  order 
to  constitute  larceny."  Kelly,  C.  B.,  distinguishing  the  case  of 
It.  V.  Prince  on  the  ground  of  the  decision  in  B,.  v,  Longstreeth, 
said  that  the  latter  "  decision  governs  the  present  case,  and 
conclusively  shows  that  if  a  servant  delivers  to  the  wrong  per- 
son a  chattel  which  it  was  no  part  of  his  duty  and  which  he 
had  no  authority  to  deliver  to  any  but  the  owner,  and  the 
receiver  takes  it,  knowing  that  it  is  not  his  own  but  belongs  to 
another,  and  animo  furandi,  such  receiver,  although  the  deli- 
very is  made  in  the  ordinary  performance  of  the  duty  of  the 
servant,   is  guilty  of  larceny." 

The  mistake  in  this  case  also  was  really  not  as  to  the  identity 
of  the  payee  or  as  to  the  money  paid,  but  as  to  the  payee's  right 
to  receive  that  sum  of  money,  and  therefore  the  decision  is  not 
relevant  to  the  present  controversy.  The  fallacy  of  the  principle 
underlying  the  views  of  the  three  judges  was  exposed,  however, 
by  the  other  judges  who  held  that  the  authority  of  the  clerk  was 
general,  and  if  the  views  of  the  three  judges  were  right,  Middle- 
ton  would  be  entitled  to  an  acquittal.^  Bramwell,  B.,  thus  observ- 
ed; '« It  is  said  that  here  the  t^omznus  Avas  invitus  ;  that  the 
JommMswas  not  thepost-office  clerk, but  the  Post-Master-Gene- 
ral or  the  Queen  ;  and  that  therefore  it  Avas  an  unauthorised  act 
in  the  post-oflfice  clerk,  and  so  a  trespass  in  Middleton  invito 
domino.  I  think  one  answer  to  this  is,  that  the  post-office  clerk 
had  authority  to  decide  under  Avhat  circumstances  he  AA'ould  part 
with  the  money  Avith  Avhich  he  Avas  intrusted.  But  I  also 
think  that  for  the  purposes  of  this  question,  the  lawful 
possessor  of  the  chattel,  having  authority  to  transfer  the  pro- 
perty, must  be  considered  as  the  dominus  within  this  rule, 
at  least  when  acting  bond  fide.  It  is  unreasonable  that 
a  man  should  be  a  thief  or  not,  not  according  to  his 
act  and  intention,  but  according  to  a  matter  which  has 
nothing  to  do  with   them,   and  of  which   he  has  no  know- 
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ledge.  ^  According  to  this,  if  I  give  a  cabman  a  sovereign    for 
a   shilling  by  mistake,  he  taking  \t  animo  fur  audi,    it   is    no 
larceny  ;  but  if  1  tell  my  servant  to  take  a  shilling  out  of  my 
purse,  and  he   by  mistake  takes  a   sovereign,  and  gives  it  to 
the  cabman,  who  takes  it  animo  furandi,  the  cabman  is  a  thief. 
It  is  ludicrous  to  say  that  if  a  man,  instead  of  himself  paying, 
tells   his    wife    to  do  so,   and    she  gives    the  sovereign  for  a 
shilling,   the   cabman    is    guilty   of  larceny,    but  not   if  the 
husband  gives  it."    Brett,  J.,  likewise  said: '^    "Where  there  is 
a  delivery  of  the  goods  by  the  owner  there   can  be  no  felony 
if  the  owner  intend  to   part  with  the  property  in  the  goods, 
however    fraudulent  the  means  by  which    such  delivery  was 
procured.       When  the    delivery    is    made  by    a  servant  or 
agent  of  the  owner,  and  the  servant  or  agent  has  an  authority 
to  pass  the  possession  of  and  the  property  in  the  goods  as  if 
the  owner  were  present,  the  same  rule  is  applicable  as  if  the 
delivery  had  been  made  by  the  master.     But  if  the  delivery 
be  by  a  servant  or  agent  whose  authority  is  limited,  extending 
only  to  pass  the  possession  and   not  to    pass   the    property, 
then  tlie  proposition   applicable  is   that  which  applies    when 
the  master  dsHvers  only  the  possession  and  not  the  property. 
Although  the  servant  delivers   the  goods,  intending    to  pass 
both  possession  and  property,  the  prisoner  may  be   convicted 
of  larceny  if  he  obtained  the  delivery  by  fraud  ;  just  as  if  by 
fraud  he  obtained  delivery  from  the  owner  who    intended  by 
such  delivery  to  give  possession  only,   and    not  to  pass  the 
property,     I   cannot  agree   with  a  judgment  which  decides 
that  even   though    the    clerk  had  a  general  authority  to  part 
with  the  possession  of  and  property  in  the  money,  an  authority 
equal  to  that  of  the  Postmaster-General  if  ho  had  been  pre- 
sent,  and   even    though   the  clerk  intended   to  part  with  the 
possession    of  and  property  in  the  money,  yet  that  the  prisoner 
was    properly  convicted.      I   think  that  such  a  judgment  is 
founded    upon    and    enunciates    a    wrong  proposition  of  law. 
But  if  the  clerk  had  only  a  limited   special  authority  to  part 
with  only  the  possession  of  the  money  entrusted  to  him,  or  a 
limited    special    authority    to    part    with    the    property   in  a 
different  sum  from  that  which  he    delivered    to   the    prisoner, 
or    a    limited    special    authority    to    part    with    a     similar 
sum  to    that   which   he    delivered  to    the  prisoner,  not  to  the 
prisoner,    but   to    another    person  ;    then   I  am   of     opinion 
that  the  prisoner,  upon  the  assumption  that  the  other  parts 
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of  the  definition  of  larceny  were  proved,  was  properly 
convicted  of  taking  the  money  without  tiie  consent  of  the 
Postmaster-General,  and  properly    convicted   of    larceny.     . 

But  he  bad  authority  to  part  not  with  any  specific 

money,  but  with  any  of  the  money  entrusted  to  hira  to  any 
one  of  all  the  persons  who  should  properly  present  a  genuine 
warrant.  That  seems  to  me  to  be  a  general  authority.  To 
all  such  persons  he  had  authority  to  give  possession  of  the 
money,  in  order  that  they  might  keep  it,  that  is  to  say,  he  had 
authority  to  pass  to  all  such  persons  the  possession  of  and  the 
property  in  the  money  which  he  handed  to  them.  It  seems  to 
me;  therefore,  that  as  to  passing  the  possession  of  and  property 
ill  ihe  money  which  he  should  deliver,  he  had  a  general  autho- 
rity to  deal  with  the  money  as  if  in  the  place  of  the  owner." 

In  India,  this  question  of  the  agent's  authority  to  give  could 
arise  only  in  case  of  the  thing  given  having  been  in  the  posses- 
sion of  the  wife  ;  clerk  or  servant,  but  on  account  of  the 
different  requirements  of  the  otfence  of  theft,  the  commission 
of  that  offence  depends  quite  as  much  on  the  receiver's  belief  as 
to  the  authority  of  the  person  making  the  payment  ason  the 
existence  of  that  authority. 

123.     There  has  been,  indeed,  an  acquittal  in  some  cases  of 

a  mistake  as  to  the  identity  of  the  person 

Mistake    as    to    the     ,^^0  receives  the  thing  or  of  the  thing 

identity  of  the  person.  •       i    •       u«     i  °,  i  i  ° 

received  itselt,  but  only  when  the  re- 
ceiver of  the  thing  had  no  knowledge  of  the  mistake  at  the  time 
of  its  receij)t.  The  acquittal,  in  those  cases,  proceeded  not  on 
the  ground  that  there  was  consent  to  his  taking  the  thing, 
but  that  there  was  no  taking  or  no  animus  furandi  at  the 
time  of  the  taking.  And  this  is  the  rule  whatever  the  nature  of 
the  mistake,  provided  the  mistake  is  such  as  to  prevent  the  trans- 
fer of  the  property  in  the  thing  given  and  taken.  To  take  fi.rst, 
the  case  of  a  mistake  as  to  the  identity  of  the  person,  because 
in  the  criminal  law,  unlike  the  law  of  contracts,  such  mistake 
has  always  a  particular  importance.  The  leading  case  in 
regard  to  such  mistake  is  that  of  Rex  v.  MucHow, '  in  which  a 
letter  containing  a  draft  for  £10  odd,  meant  for  a  certain 
person,  was  delivered  by  mistake  to  another  person  of  the  same 
name,  who  appropriated  it,  but  was  on  an  indictment  for  larceny, 
acquitted  on  the  ground  that  he  had  no  animus  furandi  when 
he  received  the  letter.  In  Reg.  v.  Daciis,  ^  the  facts  were 
much  the  same,  and  Erie,  J.,    directed  the  jury  that  if  the  pri- 
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soner,  at  the  time  of  receiving  the  order,  knew  it  was  not  his 
property  but  the  property  of  another  person  of  known  name  and 
address,  and  nevertheless  determined  to  appropriate  it  wrongful- 
ly to  his  own  use,  he  was  guilty  of  larceny.  He  added,  however, 
that,  in  his  opinion,  the  prisoner  had  not  received  it,  until 
he  had  discovered  by  opening  and  reading  the  letter 
whether  it  belonged  to  him  or  not,  and  "  that  the  law  of 
larceny  laid  down  in  respect  of  articles  found,  was  applicable 
to  the  article  here  in  question."  The  accused  was  thereon 
convicted,  but  the  Court  of  Criminal  Appeal  quashed  the 
conviction  on  the  authority  of  Ee.v.  v*  MucMow.  So  also  in 
The  Queen  v.  Flowers, '  a  bag  of  money  to  be  given  to  a  certain 
person  was,  by  inadverteuce,  given  to  another  person,  who 
took  it,  knowing  of  the  mistake,  yet  his  conviction  for  larceny 
was  quashed  ;  though  rather  on  the  ground  that  the  Recorder 
had  directed  the  jury  that  if  the  prisoner  innocently  received 
the  money  and  afterwards  fraudulently  appropriated  it,  he 
was  guilty  of  larceny. 

Similar  cases  have  arisen  in  France  also,  and  when  goods 
were  gi  ven  on  account  of  a  wrong  address  to  a  wrong  person 
who  fraudulently  retained  and  disposed  of  them,  he  was  held 
not  to  have  been  guilty  of  theft,  as  there  was  no  taking  in 
Such  a  case.  The  leading  case  on  the  point  is  that  in  which 
Balguerie  was  acquitted  by  the  Court  of  Cassation  in  1845  on  the 
ground  that  the  word  soustraire,  vised  in  defining  the  offence  of 
theft  in  Art.  379  of  the  Code  Penal,  involved  the  idea  of  an 
apprehension  (seizure)  and  of  a  deplacement  (removal),  which 
ought  to  be  the  act  of  the  offender.  It  appears  to  be  settled 
there,  that  Art.  379  is  not  applicable  to  him  who  receives  the 
thing  or  to  whom  the  thing  is  delivered,  and  who  afterwards 
in  a  spirit  of  fraud  retains  and  disposes  of  it  to  the  prejudice 
of  the  legitimate  proprietor.  R.  Garraud  also,  in  his  Treatise 
on  French  Penal  Law,^"  after  referring  to  that  import  of  the 
word  soustraire,  says  that  that  condition  is  not  found  when  the 
object  has  been  delivered  to  the  accused  on  account  of  an  error 
as  to  his  identity.  These  grounds  are  specially  applicable 
in  India,  as  the  vol  of  the  Code  final  is  more  like  the  theft  in 
the  Indian  Penal  Code,  than  the  larceny  of  the  English  Law. 

126.     'J'he  same  rule  applies  even  when  the  mistake  is  as  to 
the  thing   which  is  given,  and  as  to  the 

thk ''^•I'en  '''^    ^°   ^^^     ^^S^^  character  of  the  act  of  taking  which 
ing  given.  comes  in  question.     There  is  no  substan- 
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tial  distinction  between  a  mistake  as  to  tlie  subject-matter  of  a 
transfer,  and  a  mistake  as  to  the  identity  of  the  transferee. 
The  difference  in  the  two  cases  is  a  difference  in  the  instance 
and  not  in  a  point  that  affects  the  principle.  The  giving  aind 
taking  in  each  case  is  on  account  of  a  mistake,  which  relates  to 
a  matter  essential  to  the  act,,  and  without  which  the  act  would 
not  have  taken  place^  The  cases  in  which  there  is  a  mistake 
as  to  the  nature  of  the  thing  given  and  taken  are  no  doubt 
distinct  from  those  like  Merry  v.  Green,^^  but  only  so  far  that 
in  the  latter  class  of  cases  the  question  is  as  to  the  giving  and 
taking  of  a  thing  of  which  the  existence  is  unknown,  and 
which  is  quite  independent  of  the  thing  intentionally  given. 
In  the  case  cited,  for  instance,  the  bureau  alone  was  given  and 
intended  to  be  given,  and  the  purse  hidden  in  it  was  a  thing 
anknown,  and  separate  from-  the  bureau.  In  /^.  v.  Ashwell, 
and  R,  V.  HeMr,  on  the  other  hand,  the  external  tangible  thing 
given  and  taken  was  known  and  willed,  though  not  intended 
to  be  given,  and  was  the  same  external  thing  as  was  given  and 
taken,  though  diflerent  in  ssbstance  fi'om  what  it  was  believed 
to  be.  In  the  latter  case,  Madden,  J.,  comparing  tlie  facts  of 
that  case  with  those  of  Merry  v.  Green,  observed  that  the 
delivery  in  that  case  was  in  ignorance  of  the  chattel  in  questioii 
(the  purse  in  the  bureau  sold  and  delivered),  in  this  case  under 
a  mistake  as  to  its  identity  {i.  e.,  of  the  note) ;  and  added : 
'^'  This  appears  to  me  a  distinction  without  a  real  difference, 
for  in  neither  case  was  there  any  intelligent  act.  The  ground 
upon  which,  in  Merry  v.  Green,  it  was  held  there  was  no 
delivery  so  as  to  transfer  legal  possession,,  was  that  the  vendor 
had  no  intention  to  deliver,,  nor  the  vendee  to  receive  the  purse 
and  money^  both  being  ignorant  of  their  existence.  Tiiere  can 
be  no  intelligent  delivery  of  a  chattel  or  consent  to  its  transfer, 
when  both  parties  either  believe  it  to  be  something  different 
from  what  it  is  in  fact,  or,  are  ignorant  of  its  existence.  In 
either  case  the  dominus  remains  invitus,  for  the  element  of 
intelligent  volition  is  wanting."  The  other  judges  did  not  concur 
in  this  view,  but  the  decision  in  the  case  proceeded  on  quite 
other  grounds,  and  it  has  been  shown  above  in  sections  64  and 
65  that  consent  and  inte.lligence  of  the  giver  are  not  necessary 
for  the  transfer  of  possession. 

In  the  French  law  also,  the  two  clashes  of  cases-  are  treated 
alike  on  the  ground   that   in  both,  Vagant  s'est  bisn   approprie 

»»  7  M.  &  W.,  623. 
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fraud nlensement  des   chores  qui  ne  lui  ap-partenaient  pas,  mais 
U  ne  les  a  pas  soustraites.^'^'-''^ 

Strictly  speaking,  so  far  as  the  physical  act  of  giving  and 
taking  is  concerned,  it  is  certainly  immaterial  whether  the 
thing  given  is  a  -waste  paper  or  a  bill  of  exchange,  whether 
it  is  made  of  clay  or  of  gold,  or  has  one  face  value  or 
another  ;  but  the  object  given  is  a  material  part  of  the  act  of 
giving  in  law,  and  so  the  legal  act  of  giving  one  object  is 
different  from  that  of  giving  another  object.  The  decision  in 
Beg  V.  MucMow  ^^  is  not  against  this  view,  as  though  the 
person  who  delivered  the  letter  in  that  case  had  no  knowledge 
of  the  draft  contained  in  it;  yet  the  draft  was  held  to  be 
given,  as  it  was  not  a  thing  concealed  in  and  independent  of 
the  letter,  not  intended  to  be  given  with  it,  but  the  chief  part 
of  the  letter,  and  the  important  chattel  which  the  letter 
only  covered  and  conveyed. 

127.     Considerable  difficulty  has  arisen  in  practice  from  the 
circumstance  tiial  in  some  of  these  cases  a 
Mistake  as  to  motives     j^igtake  as  to  the  light  of  the  person  re- 
confused    with    mistake  ..  ,,.  ,=         .         „f 

as  to  identity,  ceivmg  a  thing  to  the  receipt  oJ  that  thintr, 

has  been  treated  as  if  it  were  a  mistake 
in  regard  to  the  identity  of  the  person  or  the  tiling.  Tliis  is 
due  only  to  a  confusion  of  ideas,  because,  as  a  general 
rule,  a  mistake  as  to  the  motive  for  yivini;  a  tiling  omnot  affect 
the  validity  of  the  consent  implied  in  the  <i;iving,  or  bur  the 
transfer  of  the  right  intended  to  be  transferred  by  it.  The 
leading  cwse  of  this  sort  is  that  o( Reg.  v.  Middletoji/*  to  which 
reference  has  already  been  made,  and  in  which  the  depoi^itor 
receiving  an  amount  larger  than  that  due  to  him  was  at  the 
time  of  the  receipt  aware  of  the  clerk's  mistake  in  fjiving  him 
that  amount,  and  being  so  aware  carried  it  away.  The  majority 
of  the  court  iield  that  the  taking  of  the  money  was  larceny. 
Eleven  of  the  juilges  maintained  the  conviction;  Cockburn, 
C.  J.,  Blackburn,  Mellor,  Lush,  Grove,  Denman,  and  Archi- 
bald, J.  J.,  basing-  their  decision  on  the  ground  that  on  account 
of  the    mistake  as    to    the    money  delivered  to  Middleton,  the 

'    ((i)     Thi  doer  haa  well  appropriated  fraudulently  the  things  which  do  not  pertain    to 
him,  but  has  not  taken  thein  away. 

»"  V.  Gir.  Dr.  reii.,    86.  |  "  1  Mood.  C.  C,  160. 
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property  in  tlie  said  money  did  not  vest  in  him,  and  as  he  received 
the  money  knowing  of  the  mistake  he  iind  the  animus  fvrandi 
necessaiy  to  constitute  larceny.     In  their  joint  decision,  it  was 
ohserved  in  one  place  that  the  "Postmaster-General  intended 
that  the  prcperty    in  the    money    should    belong    t(»  tiie    man 
before    him,   though    he    intended    that   in    consequence  of  a 
mistake    as    to    his   identity."     In  another  place,  the  case  was 
likened  to  that  "  of  a  person  handing  to  a  cabman  a   sovereign 
by  mistake  for  a  shilling,"  which  is  a  clear  case  of  a    mistake 
as  to  the  identity  of  the  thing.     Kelly,  0.  13.,  also  likened  the 
case  to  that  of  a  person  taking  one  watch  for  another.    Cleasby, 
B.,  however,  pointed  out    the  fallacy  of  these  views,  and  said  : 
"  There  was  no  mistake  in   the    person,    because    the    prisoner 
handed  in  his  order  and  also  his  deposit  book  ;  and  if  the  clerk 
had  known  him  well  it  would  have   made    no   difference.     He 
would  still  have  paid  him  the  wrong  amount,  because  the  same 
cause    would    hnve   operated, — looking   at    the    wrong    order. 
There  was  no  mistake  in  the  amount.     I  mean  it  was   not    the 
case  of  the  clerk  handing  him  a  £100  note  when    he    intended 
to   hand    a   £5   note,    or,    unknowingly,    two    notes    insfeaiJ 
of  one.     He    intended   to    pay     the    prisoner   the    particular 
sum ;    and    ii;    was    a    deliberate    act,    because  he  took  the 
amount    from     a    document,     and     completed     the      transac- 
tion     by     debiting     the     prisoner    with     thitt    sura    in    hi» 
book.     So   that  it    was    not    like  the   case    of  a  wrong  sum 
being  put    down    by    mistake    and  the    prisoner    snatching  it 
up  and  running  away   with  it  for    the  purpose    of   preventing 
the    mistake  from    being  ?et    right.     The    mistake    was  in  the 
supposed  amount  of  the    prisoner's    claim.     'J  he   prisoner  ap- 
plied for  10«.,  and  the   clerk  thought  he  was  entitled  to  more 
and  paid   him  accordingly,    and  this  over-payment  might  have 
been  afterwards  adopted  by  the  postmaster,  so  as  to  make  the 
prisoner   chargeable    with  the  balance.     The   clerk  did  not  the 
less  intend    to  make  the  payment  which  he  deliberately  made, 
because  he  was  at    the  time  under  the  influence   of  a  mistake; 
he   would   not   have   intended    to   make  the   payment  but  for 
the   mistake.     Mistakes    are     constantly   occurring,   and   few 
people  can  say  that  they  have  not  acted  under  their   influence, 
but  their   acts   remain  as   acts  done  at  the   time,  though  their 
effects  may   be  afterwards  corrected.     No   doubt  there   was  no 
intention  to  overpay  the  prisoner,  that  is,  to  produce  the  effect 
of  over-payment;    but    the   intention    was   to  do  the  act   of 
paying  the  larger  sum,  because  it  was  thought  to  be  a  proper 
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128.     In  Wolfstein  v.  People,  ^^  there  was  no  confusion  mnde 
as  to  the  nature  of  the  mistake,  and  yet  tlie 

How  far  receiving  of     receiving  of  a   Slim    greater  than  that  to 
a  thing  given  bv  mistake  ,  .   ,       "  ".,    ,  i     i  ■  .    i 

as  to  motive  is' larceny,  ^hich  a  person  was  entitled  was  held  to  be 
larceny.  The  facts  of  the  case  were  like 
those  of  jR^i/.  V.  Middleton,  a  draft  written  in  the  f'reneh 
language,  having  been  presented  for  payment  to  a  bank,  the 
teller  of  which  was  unable  to  read  French,  and  mistaking  the 
figures  $74  for  $742,  paid  that  sum  to  the  person  presenting  it, 
who,  though  knowing  that  he  was  entitled  to  $74  only,  and  that 
the  excess  was  paid  to  him  l»y  mistake,  kept  the  same  concealed, 
and  denying  the  overpayment,  appropriated  it  to  his  own  use. 
The  Court  said  :  "The  money  in  excess  of  that  which  he  is 
entitled  to  receive,  is  taken  without  the  owner's  consent,  and 
that  which  is  thus  taken  is  appropriated  to  the  taker's  use 
with  intent,  fraudulently,  to  deprive  the  owner  thereof.  These 
two  elements  make  the  crime  of  theft,  and  tiiey  are  both  pre- 
sent here."  'I'he  Court  did  not  assign  any  reasons  for  assuming 
it,  almost  without  argument  that  there  was  in  such  a  case  a 
taking  of  the  money  without  the  owner's  concent.  That  the 
decision  is  not  tenable  appears  chiefly  from  the  analogy  on 
which  the  Court  relied  in  support  of  it.  The  Court  said: 
"  Where  money  or  property  is  obtained  from  the  owner  by 
another  upon  some  false  pretences,  for  a  temporary  use  only, 
with  the  intent,  feloniously,  to  appropriate  it  permanently,  the 
taking,  though  with  the  owner's  consent,  is  larceny.  Where- 
in do  the  eases  differ.  In  botli  there  is  a  physical  delivery  by 
the  owner,  and  in  both  the  taker  knows  that  it  was  given  for 
no  such  purpose  as  he  was  in  mind,  and  yet  he,  unlawfully 
and  wickedly,  in  both  cases,  seeks  to  deprive  the  owner  there- 
of. If  the  one  case  is  larceny,  the  other  is  also.  It  has  been 
explained  above,  that  the  absence  of  a  person's  consent  is 
essential  for  a  larceny  of  his  things^  and  that  false  pretences 
cannot  negative  consent  ;  but  even  if  the  case  supposed  should 
be  one  of  larceny>  the  existence  of  these  pretences  is  sufficient 
to  distinguish  it  from  the  case  actually  before  the  Court." 

In  The  Queen  v.  HoUis,^^  the  Court  of  Queen's  Bench  Divi- 
sion, appears  to  have  gone  still  further.  There  a  person  went 
to  an  inn  and  fraudulently  got  a  sovereigTi  from  the  barmaid, 
giving  her  by  the  trick  of  ringing  the  changes  full  change,  but 
which  consisted  partly  of  coin  given  by  the  barmaid  herself 
to  be  returned,  and  it  was  held  that  he  was  guilty  of  larceny. 

1=  6  Hun,  121.  1         »«  12  Q.  B.  D.,  85. 
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Colerid^re,  C.  J.,  with  whom  the  other  Judges  concurred, 
said  :  "  I  cannot  see,  if  a  person  goes  into  a  place  and  fraudu- 
lently, by  a  series  of  tricks,  obtains  possession  of  property  from 
another  which  that  other  has  no  intention  of  parting  with,  how 
the  offence  can  fail  to  be  larceny."  In  this  ease,  the  barmaid 
certainly  intended  to  part  with  the  sovereign,  though  under 
a  mistaken  idea  or  hope,  and  it  was  contended  that  she  had 
general  authority  to  act  for  her  master  in  such  a  matter  as 
giving  change,  and  that  the  transaction  was  complete  before 
she  discovered  the  fraud,  and  that  therefore  the  projierty  in  the 
money  had  passed.  The  contention  was  overruled,  however, 
especially  as  the  jury  found  that  the  barmaid  had  no  intention  to 
part  with  the  property  in  the  sovereign  except  for  full  change. 
It  may  be  submitted  that  the  sovereign  was  given  absolutely, 
and  though  it  would  not  have  been  given  but  for  the  belief  that 
full  change  had  been  given  for  it,  yet  on  account  of  that  very 
belief,  it  was  given  unreservedly  and  without  any  limitation  or 
reservation.  In  this  case,  full  change  had  also  as  a  fact  been 
given,  though  it  was  made  up  partly  of  the  money  given  by 
the  barmaid  herself.  This  might  give  a  cause  of  action  for  the 
recovery  of  that  money,  but  could  not  afiect  the  transfer  of  the 
property. 

So  far  is  the  rule  carried  in  France,  that  the  Court  of 
Cassation  decided  in  a  case  in  1864,"  that  a  person  who 
refused  to  return  a  piece  of  money,  which  had  been  given 
to  him  just  for  examination  did  not  tiiereby  commit  theft.  A 
distinction  has  indeed  been  made  there  between  la  remise  z^olori' 
taire  and  la  remise  necessaire,  the  former  alone,  when  followed 
by  a  fraudulent  apprehension,  being  able  to  result  in  an  offence. 
The  question  has  arisen  there  also  in  cases  in  which  there  appears 
to  be  thus  no  real  authority  for  holding  that  a  mistake  as  to 
the  motive  for  giving  a  thing  can  affect  the  validity  of  the 
consent  implied  in  the  giving,  or  bar  the  transfer  of  the  right 
intended  to  be  transferred  by  it. 

On  the  other  hand,  the  decision  in  Beg.  v.  HeMr  involves 
the  view  that  a  mistake  in  regard  to  the  value  of  a  note 
could  not  affect  the  consent  to  the  giving  of  the  note  which 
was  given,  nor  the  legal  consequences  resulting  from  the  de- 
livery in  pursuance  of  that  consent.  Palles,  C.  B.,  thus  said  : 
"  The  conviction  here  must  therefore,  if  sustainable,  rest 
upon  this  point — that  a  mistake  in  the  mind  of  the  donor,  of  a 
particular  quality  in  a  chattel,  of  the  existence  of  which  chattel 

^  i»  v.  Gar,  Dr.  Pen-;  88  («)■ 
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the  giver  has  knowledge,  and  which  chattel  is  physically  hand- 
ed over  to  another,  is  as  regards  the  possession  of  that  chattel 
the  same,  as  if  the  donor  w^ere  ignorant  of  its  existence.  Now, 
this  was  the  proposition  as  to  which  the  Judges  in  Reg.  v.  Ash- 
well  ^'  were  equally  divided,  and  for  this  neither  Cartwright 
V.  Green,  nor  Merry  v.  Green^  was  an  authority.  The  actual 
decision,  therefore,  in  Reg  v.  Ashwell,  whilst  it  overruled  three 
cases,  has  not  the  advantage  of  a  single  prior  authority  to 
support  it,  and  whether  right  or  wrong,  was  one  of  first  im- 
pression." After  pointing  out  the  extremely  loose  and  general 
character  of  Lord  Colerido^e's  remark  as  to  holding  "that  a 
man  did  what  in  sense  and  reason  he  certainly  did  not, 
that  a  man  did  in  law  what  he  did  not  know  he  was  doing," 
the  learned  Judge  went  on  :  ''If  he  intended  to  convey 
that  because  a  man  mistook  the  value  of  a  coin  which  he  know- 
ingly handed  over  under  a  mistake  as  to  its  value,  intending 
that  the  coin  should  cease  to  be  in  his  possession,  and  that  it 
should  be  in  the  possession  of  another,  he  did  not  in  law  part 
with  the  possession  of  that  coin  ;  he  assumed,  without  argument, 
the  question  to  be  decided." 

129.     In  France  also,  when  a  note  of  a  higher  value  is  given 

by  a  person  as  one  of  a  lower  value,    the 

,  f5''l.°*'  '^''^!^^  \'  person  who  takes  it  with  a  knowledge  of 
to  the   thing   m  French      K  .   ,    ,         ..•,.■  f  . ,  •   ° 

Jaw  of  theft.  *he  mistake  at  the  time  or  the  receipt,  or 

who  takes  it  without  such  knowledge,  but 
appropriates  the  same  after  discovery  of  its  real  value,  is  not  con- 
sidered guilty  of  theft ;  though  this  is  rather  on  the  ground  that 
in  such  cases  there  is  no  taking  as  an  act  of  the  guilty  party, 
but  merely  a  giving ;  and  not  on  the  ground  that  the  consent  to 
the  taking  involved  in  the  act  of  giving  is  a  suificient  consent, 
notwithstanding  the  mistake  or  consequent  misconception. 
Thus,  where  an  individual  by  mistake  gave  to  one  Rabeau  a  bill 
for  500  francs  in  lieu  of  that  for  lOO  francs,  and  she  was 
convicted,  the  conviction  was  set  aside  on  appeal  in  1853, 
the  Court  of  Cassation  saying  that  there  was  no  sous- 
fraction  in  the  precise  and  legal  sense  of  the  word,  as  the 
delivery  had  been  made  voluntarily  by  the  proprietor  to  the 
accused  ;  that  it  mattered  little  that  this  delivery  was  the  result 
of  an  error,  and  that  the  accused  had  knowingly  and  voluntarily 
profited  from  that  error  ;  that  it  mattered  still  less  that  this  error 
had  been  discovered  by  the  accused  at  a  time  more  or  less  near 
that  when  the  delivery  was  effected,  and  that  it  was  further 
established  that  the  fraud  commenced  from  the  very  moment  of 

'8  10  Q.  B.  D.,  190. 
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the  discovery ;  that  in  fact  a  voluntary  delivery  being  abso- 
lutely exclusive  of  the  very  act  of  soustraction,  it  followed 
that  all  the  ulterior  circumstances,  whatever  might  be  their 
chaiacten,  the  date  and  the  morality,  could  not  re-act  against  the 
delivery  to  destroy  iis  bearing  or  modify  its  effects.'^  And  in 
a  case,  where  a  creditor  had  by  mistake  received  a  bill  for 
fifty  francs,  and  fraudulently  appropriated  the  samp,  it  was 
held  in  1871  that  that  did  not  constitute  vol ;  as  there  was  no 
soustraction  in  a  case  in  which  there  was  a  delivery,  and 
Art.  o7'J  was  therefore  quite  inapplicable,  the  act  imputed 
to  the  accused  being  no  more  than  a  retention. 

The  Court  of  Cassation  has  also  held    that   a    person  who, 
having  inadvertently    received   a  piece    of  ten  francs  instead 
of  that  of  fifty  centimes,  refuses  to   return   the  same  after  the 
discovery    of  the    mistake,  is  not  guilty  of  theft.     In  another 
case,  Poupinel  received  a  sac  of  1,000  francs  in  lieu  cf  that  fbi- 
twenty-five  francs   which   the    person  believed  he  was  giving, 
and  the  Court  of  Cassation  quashed  his  conviction  for  theft  on 
the  ground,  that  for  theft  it  was  necessary  that  there  should  be  a 
fraudulent  soustraction  of  a  thing  pertaining  to  another  person, 
th'jft  so ustraire  c  est  prendre,  cest  appriihtnder  contra  le  gre  du 
proprietaire^  and  that  if  the  thing  is  dehveredto  him  who  appro- 
priated it  fraudulently,  there  could   bs   no    theft.^''     The  most 
notable  case,  however,  is  that  in  which  Barthelemy  in  payment 
of  a  bill  of  one  hundred  and  thirty-four  francs  and  five  centimes 
payable    to  Perrot,  paid   three   hundred  and   thirty-four  francs 
and  five   centimes   to  him,    piling  them  up  in    his    temporary 
absence  on  the  counter  in  three  piles,  equal  and  distinct,  each  of 
one  hundred   franc-s,   and  on  his  retui"n  counting  in  a  higli  tone 
o;ie,  two,  three,  and  asking   him    whether  it  was  right,  and  he 
taking   them  all    with    ono  turn  of  the    hand  without  making 
any  observation.    When  taxed  four  days  alter,  he  denied  having 
received    more  than  the  correct  amount  of  the  bill,  and  it  was 
held  in  1 856  that  there  Avas  no  theft,  as  there  was  no  soustrac- 
tion,  and   fraud   and    bid   faith   accompanying  an    act   other 
than  that  of  sousti  action  are  not  sufficient  to  constitute  theft. 
The  Court  of  Cassation  observed  that  it  mattered  little  that  the 
sum  had  not  been  put  into  the  very  hands    of  the   offen  ler,  and 
that  it  had    been  counted  at  first  on  the  counter,  as  the  pro- 
prietor had  not  been  disposse>sed  without  her  knowlecjp-e    or 
against  her  will  ;  and  that  it  also   was  not   material    that   the 


19  V.  Adolph.  and  Helie,  37.  |  "^  V.  B:ajuii.  Etud.  Tiat,,  630. 
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sum  had  been  reckoned  by  small  distinct  and  separate  groups, 
of  Avhich  two  would  have  formed  tw  o  hundred  francs  which 
were  not  due,  as  all  had  been  given  and  received  indistinctly 
by  the  same  title  of  payment,  and  that  if  for  the  part  legi- 
timately paid,  the  elements  of  thelt  were  completely  wanting, 
they  were  incomplete  for  the  surplus.^  The  same  has  been 
held  even  when  the  excess  paid  by  a  debtor  and  received  by 
the  creditor  forms  a  distinct  part  of  the  motfey  or  the  bills 
Avhich  represent  the  sum  refilly  due,  if,  at  letist,  the  whole 
has  been  delivered  and  (ouche  a  fitre  de  paiement. 

This  has  been  denied,  in  cases  in  which  the  debtor,  with- 
out intending  to  practice  any  deception  as  to  the  amount 
of  his  debt,  and  wishing  to  make  paymeiit  of  it,  himself  makes 
a  mistake,  by  ignorance  or  inadvertence,  as  totlie  amount  of 
the  money  or  the  bill  which  he  bands  over  in  payment,  and 
the  creditor,  instead  of  removing  the  mi^^take,  fraudulently 
pockets  the  sum  thus  delivered  for  anotl)erj  as  in  such  a 
case,  the  physical  act  of  delivery  is  not  accompanied  by  an 
intention  of  divesting  one's  self  of  proprietorship  iu  what 
is  given,  and  therefore  there  is  uo  voluntary  delivery. 
E.  Garraud  obseFves,  in  reply  to  this,  that  there  can 
be  no  theft  where  there  is  no  soubtractlon,  the  intention  of  the 
victhi:^  who  delivers  the  object  being  immaterial."^  So  far  is 
the  principle  of  the  immateriality  of  the  intention  carried,  that 
no  distinction  is  recognized  even  between  la  remise  volontca'rs, 
the  result  of  an  error  fortuits  or  pi'ovoquee,  and  la  remis3 
involoutaire,  which  is  the  act  of  a  madman,  of  an  idiot  or  of 
an  individual  in  a  state  of  intoxication. 

The  contrary,  however,  has  sometimes  been  held,  even  the 
Gourt  of  Cassation  admitting  in  fact,  that  the  delivery  of  an 
object,  which  has  been  made  by  the  legitimate  possessor  or 
another  person,  either  on  account  of  error  or  of  machinations 
dolosims,  has  the  etfect  of  excluding'  the  apprehension,  the 
element  constitutif  of  theft.  It  has  even  been  decided,  that 
it  is  impossible  to  assimilate  even  to  an  erroneous  voluntary 
delivery,  the  delivery  made  by  an  insane  person,  or  by  an 
idiot  wlio  has  no  knowledge  of  his  act,  and  who  bears  only 
such  a  quasi-animaU  will  that  the  person  making  the  delivery 
is  only  a  passive  instrument,  by  the  aid  of  which  he  who 
]  eceives  the  thing,  in  reality,  takes  it  fraudulently.  R.  Gari^aud, 

31  V.  Elaccli.  JCtu-l.  Tilt,,  634  |  "  V.  Gar    Dr.  Pen.,  8 ». 
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in  bis  Treatise  oil  the  French  Penal  Law,*'  observes  that  he 
cannot  concwi"  in  recognizing  that  distinction,  as  it  involves 
}i  contradiction,  and  says  :  Est-ce  que  celui  qui  remel,  sans  le 
Sf^voir,  line  somnw  flws  forte  qus  celle  quU  vent  verser,  ne  doit 
2-)<'>s  etre  regardi,  quant  a  cetl3  remise,  comme  ayant  «://' 
inconsciemment  ?  Et,  cependant,  cdui<]ui  a  rec,  uplus  quHlne  liii 
itait  du  et  qui  le  retieiU,  ne  commet  pas  de  vol.  Comment  et 
p<iurquoi  en  serait-il  autrement,  paree  qu3  la  remiss  aurait  etS 
faite  par  un  indiciJu  prive  de  touts  i^aison  et  de  touts  volonte.(c) 

130.     It  has  sometimes  even  been  held  that  the  receiving  of 

a    thing  given  by  a   mistake  as  to    its 

No  larceny  if  pei-son     identity,  IS  larceny,  even  when  the  re- 

^XJ^^i'^'ll'^^^of     --er  shared  in  tj.at  mistake.     Thus  in 

receipt.  ^^itate    V.  L'ucker,     the  jury  was  charged 

that  :  — "  If  the  prosecuting  witness 
delivered  to  the  defendant  ten  twenty-dollar  gold  pieces 
under  the  belief  that  he  was  giving  him  that,  number  of 
silver  pieces,  and  the  defendant  so  took  them  sharing  the 
mistake,  and  if,  upon  discovering  the  mistake,  the  defendant 
knew  or  had  the  means  of  knowing  who  the  owner  of  the  gold 
pieces  was,  but  he  thereupon,  nevertheless,  converted  them  to 
his  own  use,  it  was  larceny."  Prim,  J.,  Avho  tried  the  case, 
said:  *'The  money  in  excess  of  that  Avhich  the  appellant  was 
entitled  to  receive  was  taken  without  the  owner's  consent,  and 
that  which  was  thus  taken  was  appropriated  to  the  appellant's 
use  with  an  intent  to  cheat  and  fraudulently  to  deprive  the 
owner  thereof.  These  two  elements,  being  both  present  in 
this  case,  are  sufficient  to  eon.stitute  the  crime  of  larceny." 

This  decision  was  clearly  wrong,  in  so  far  as  it  ignored  the 
necessity  of  the  two  elements  beinyr  synchronous.  This  was 
felt  in  Wolfstein  v.  People^  *'  in  which  the  Court  went  on  to 
observe :  "  If,  howevei",  the  error  was  not  then  noticed, 
but  was  afterward,  and  the  intent  of  felonious  appropriation 
was  then  formed  and  executed,  the  legal  guilt  of  the  prisoner 
was  at  that  time  incurred.  As  in  the  case  of  the  finder  of  the 
lost  article,    the   original   taking    may    be   lawful,    but    legal 

{c)  Is  it  that  he  who  delivers,  -without  knowing  that,  a  sum  moro  than  that  which  he 
wishes  to  pay  ought  not  to  be  regarded,  as  to  that  delivery,  as  having  acted  uiicon- 
fioiouslyf  And,  however,  he  who  has  received  more  than  was  due  to  him,  and  who 
retains  it,  does  not  commit  theft.  How  and  why  should  it  be  otherwise,  because 
the  delivery  should  have  been  made  by  an  individual  deprived  of  all   reason  aid  of  all  will 

«3V.  90.  1  21  8  Greg.,  394.  |  "  G  Him.,  121. 


2f)3      NO  LARCENY  IF  RECEIVER  SHARED  GIVER'S  MISTAKE.      [S.  130. 

accountabilit}'  as  for  crime  begins  when  the  owner  is  dis- 
covered, and  the  intent  formed  unlawfully  and  feloniously 
to  deprive  him  of  the  possession  thereof." 

Tlie  leading  decision  in  support  of  the  view  is  that  in 
lR:g.  V.  A^hicell,^'^  in  which  Keogh  handei  to  Ashwell  a  sove- 
reign, believing  it  was  a  shilling  and  not  a  sovereign,  upon 
the  terms  that  he  should  return  a  shilling  on  receipt  of  his 
wages.  Ashwell  also  on  having  t'le  sovereign  handed  to  him 
h  nies'ly  believed  it  to  be  a  shilling,  but  after  an  hour  (at  9  p.m.) 
discovered  that  it  was  a  sovereign,  and  ap]jropritted  it  getting 
change  for  it.  At  5-20  next  morning  Keogh  went  to  the 
house  of  Asli well,  who  first  denied  having  got  the  sovereign, 
and  afterwards  refused  to  return  even  the  shilli'igs  that  had 
remained  wit'a  him,  on  the  g  ound  that  he  had  asked  only  for 
a  shilling.  Ashwell  was  convicted  of  larceny,  the  majority 
of  the  judges  in  favor  of  the  conviction,  holding  that  there 
could  be  no  consent  to  a  person  taking  possession  of  a  coin 
delivered  to  him  without  a  correct  knowledge  of  its  value,  and 
that  therefore  Ash  wall  acjuirel  possession  only  when  he 
came  to  know  that  it  was  a  sovereign,  and  not  merely  a 
shilling  that  had  been  delivered,  and  that  thus  he  was  in  the 
position  of  a  finder  of  lost   goods. '"'^     In  support  of  that  vie^^, 

(B)  Smith,  J.,  explained  the  unsoundness  of  the  argument  derive!  from  the  analogy  o£ 
the  finding  of  goods,  by  pointing  out  that  it  was  based  on  the  co.ifusion  of  the  finding 
out  of  a  mist'ike  witi  the  finding  of  a  chattel.  He  observed  ^  'that  "  the  principle  upon 
•which  a  finder  of  a  lost  chattel  has  been  held  guilty  of  larceny  ir.,  that  be  has  take  i  and 
carried  away  a  ohatte!,  not  believing  that  it  h  id  been  ab  mdoned,  and  at  the  time  of 
suuh  taking  has  had  the  fflonious  intent.  The  proyer  direction  tc  be  giren  to  a  jury 
being,  as  I  understand,  'Did  the  prisoner  at  the  time  of  finding  the  chattel  intent  to 
appropriate  it  to  his  own  use,  then  believing  that  the  true  owner  could  be  found,  and 
that  the  chattel  had  not  been  abandoned.  If  he  did,  he  would  be  guilty  o'  laroony, 
alitcr  he  would  not.  Keogh  intended  to  del.ver  the  coin  to  the  prisonc;r,  aud  the 
prisoner  to  receive  ir.  The  chattel,  namely  the  coin,  was  delivered  over  to  the  prisoner 
bv  its  owner,  and  the  prisoner  received  it  honestly.  He  always  knew  he  had  the 
coiu  in  his  possession  after  it  had  been  delivered  to  him.  The  only  thinar  which  was 
Bubsequjntly  found  was  that  the  coin  delivered  was  worth  24)  d.,  instead  of  12  d., 
as  had  been  supposed.  This  argument,  as  it  seems  to  me,  confonnds  the  finding  out 
of  a  mistake  with  the  finding  of  a  chattel.  In  some  cases,  the  finder  of  chattel  may 
be  guilty  of  larceny  at  Common  Law  ;  but  hOA' does  that  show  that  the  finder  out  of  a 
mistake  may  alsi  be  guilty  of  such  a  crime  ?  A  mistake  is  not  a  chattel  The  chattel 
(namely  the  coin)  in  this  cnao  never  was  lust;  thi'n  how  oould  it  be  found  ?  In  my 
judgment  the  argument  upon  this  point  for  the  Crown  is  wholly  fallacious  and  fails. 
(After  quoting  Baron  Parlve's  d  otura  in  Kerry  r.  Green'''')  1  understmd  the  le.ariied 
Earon  wlien  he  says  '  the  law  applicable  to  all  cases  of  finding  applies,'  to  mean  tha 
law  applicable  to  the  ca.ses  of  finding  a  chattel,  fnr  there  are  no  cases  extant  as  to 
finding  out  a  mistake  to  which  his  remark  could  apply." 

R.  Garraud,  in  his  Trsatise  on  French  Penal  Law,'''  says:  "  So  contradiction 
exists  b3tween  the  two  solutions  :  that  which  do?s  not  see  theft  in  the  deed  of  abusing  an 
inadvertence    or   error   of   the   proprietor   who   delivers    an   object  to  the  author  of   the 
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it.  wfis  arg-.iod,  that  as  the  coin  was  given  and  received  under 
the  impression  that  it  was  a  shilling  and  not  a  sovereign, 
the  prosecutor  conld  not  be  deemed  to  have  consented  to 
part  with  the  possession  of  the  sovereign,  and  consequently  there 
was  no  taking  by  the  prisoner  at  the  time  of  the  receiving,  but 
at  the  time  of  the  discovery  of  the  value  of  the  sovereign,  and 
then  also  without  the  prosecutor's  consent,  so  that  he  must  be 
deemed  to  have  had  fekmious  intent  at  the  time  of  t.iking  it. 
Thus  Lord  Coleridge  said  :  "  It  appears  to  me  that  the  sove- 
reign was  received  by  the  prisoner  and  misappropriated  by  him  at 
one  and  the  same  instant  of  time.  In  good  sense,  it  seems  to 
me,  lie  did  not  take  it  till  he  knew  what  lie  had  got  ;  and  when 
he  knew  what  he  had  got,  that  same  instant  he  stole  it." 
Cave,  J.,  also  supported  the  conviction,  and  said,'"  "  It  is 
impossible  to  come  to  the  conclusion  that,  at  the  time  when 
tlie  sovereign  was  handed  to  him,  the  prisoner,  who  was  then 
under  a  bond  fide  mistake  as  to  the  coin,  can  be  held  to  have 
been  guilty  of  a  trespass  in  taking  that  which  the  prosecutor 
gave  hira.  It  seems  to  me  that  it  would  be  equally  logical  to 
say  that  the  prisoner  would  have  been  o-uilty  of  a  trespass  if 
the  prosecutoi',  intending  to  slip  a  shilling  into  the  prisoner's 
pocket  v,-ithout  his  knowledge,  had  by  mistake  slipped  a 
sovereign  instead  of  a  shilling  ....  In  order  that  there 
may  be  a  consent,  a  man  must  be  under  no  mistake  as  to  that 
to  which  he  consents  ;  and,  I  think,  therefore,  that  Ashwell  did 
not  consent  to  the  possession  of  the  sovereign  until  he  knew 
that  it  was  a  sovereign."  He  further  supported  that  view  by 
reference  to  the  consequences  of  the  receiver's  acts  in  regard 
to  the  thing  before  the  discovery  of  its  exact  nature  and  value, 
and  continued:  ''  Suppose  that,  while  still  ignorant  that  the 
coin  was  a  sovereign,  he  had  given  it  away  to  a  third  person 
who  had  misappropriated  it,  could  he  have  been  made  respon- 
sible to  the  prosecutor  for  the  return  of  20  shillings.  In  my 
judgment  he  could  not.  If  he  had  parted  with  it  innocently, 
while  still  under  the  impression  that  it  was  only  a  shilling,  I 
think  he  could  have  been  made  responsible  for  the  return  of  a 
shilling  and  a  shilling  only,  since  he  had  consented  to  assume 
the    responsibility  of  a  possessor  in  respect  of  a  shilling  only. 

f  rau'liilfint  appropriation  ;  and  that  ■whi3h  sees,  on  tbe  other  hand,  a  theft  in  the  act  of 
an  individual  who  should  pick  up  in  a  street  an  object  lost  and  appropriates  it.  The 
delivery  of  the  object  excludes  the  ioustradion  in  the  first  case  ;  while  this  suuntfactwn 
is  the  first  act  of  the  appropriation  in  the  second  case." 


80  P.  P.  200  &  203. 
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It  may  be  said  that  a  carrier  is  responsible  for  tlie  safe  ciistody 
of  the  contents  of  a  box  delivered  to  liim  to  be  carried,  althouo-h 
lie  may  be  ignorant  of  the  nature  of  its  contents;  but  in  thlit 
case  the  carrier  consents  to  be  responsible  for  the  safe  custody 
of  the  box  and  its  contents  whatever  they  may  happen  to  be; 
and,  moreover,  a  caiTier  is  not  responsible  for  the  loss  of 
valuable  articles,  if  he  has  given  notice  that  he  will  not  be 
responsible  for  such  articles  unless  certain  conditions  are 
complied  with,  and  is  led  by  the  consignor  to  beli(!ve  that  the 
parcel  given  to  him  to  carry  does  not  contain  articles  of  the 
character  specified  in  the  notice.'^  In  this  case  Ashwell  did 
not  hold  himself  out  as  being  willing  to  assume  the  respon- 
sibilities of  a  possessor  of  the  coin  whatever  its  value  might  be; 
nor  can  I  infer  that  at  the  time  of  the  delivery  he  agreed  to 
be  responsible  for  the  safe  custody  and  return  of  the  sovereign. 
As,  therefore,  he  did  not  at  the  time  of  delivery  subject  him- 
self to  the  liabilities  of  the  borrower  of  a  sovereign,  so  also  I 
think  that  he  is  not  entitled  to  the  privileges  attending  the 
lawful  possession  of  a  borrowed  sovereign." 

This  view  is  not  correct,  however,  and  it  was  not  accepted  by 
the  majority  of  the  Judges,  the  court  being  equally  divided 
even  as  to  the  conviction.  Stephen,  J  ,  leferring^"  to  the 
contention  "  that  the  delivery  being  made  undei'  a  mistake, 
passed  neither  the  property  in  the  sovereign  nor  the  right  to  a 
possession  of  it,  and  that  the  prisoner  must  be  regarded  as 
having  taken  it,  not  when  he  accepted  it  under  a  mistake  as 
to  its  value,  but  when  knowing  its  value  he  determined  to 
appropriate  it  to  himself,  or  when  he  did  so  appropriate  it  by 
getting  it  changed  and  keeping  the  change;"  observed,  that 
that  "view  is  contrary  to  principle,  because  it  evades  by  a 
legal  fiction  the  principle  that  a  fraudulent  appropriation 
consequent  upon  an  innocent  taking  is  not  larceny."  Likewise 
Mathew,  J.,  said  :'^  "In  my  judgment,  the  subsequent  dis- 
honesty of  the  defendant  is  no  more  evidence  of  a  felonious 
intent  when  the  coin  was  changed  ia  this  case  than  it  would 
be  where  the  coin  was  received  upon  an  express  promise, 
which  was  afterwards  broken,  to  account  for  the  change.  I 
think  if  this  conviction  be  affirmed,  any  dishonest  dealing  with 
the  property  of  another,  by  whatever  means  possession  of 
the  property  may  have  been  acquired,  may  be  made  the  ground 
for  a  prosecution  for  larceny." 

31  Batson  I'.  Donovan,  4  B.  &  A.,  21.  |  »'  16    Q.  B.  D.,  209. 
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And  this  latter  and  correct  view  prevailed  in  The  Queen  v. 
Ileliir,^'  tlie  indictment  in  which  was  for  larceny  of  a  ten 
pound  note  handed  by  Leach  to  Hehir  in  part  payment  of 
a  debt  of  £2  odd  due  by  the  former  to  the  latter,  and 
believed  by  both  at  the  time  of  the  handing  to  be  a  £1  note. 
Within  twenty  minutes  alter  Leach  discovered  his  mistake, 
and  when  l,e  lound  Hehir  within  another  ten  minutes, 
HoLir  had  become  aware  of  the  mistake,  and  with  intent 
to  appropriate  the  same  had  changed  the  note.  Madden, 
Gibson,  Holmes  and  Murphy,  J,  J.,  agreed  with  Lord  Cole- 
ridge and  the  actual  decision  in  71ic-  Queen  v.  Ashicell,  cliiefly 
on  the  ground  that  the  common  mistake  was  a  bar  to  the 
transfer  of  the  pi'operty  in  the  note  and  therefoie  of  its 
possession,  which  must  be  deemed  to  have  been  transferred 
at  the  time  of  the  discovery  of  the  mistake.  Thus  Madden, 
J.,  said^° :  ''A  man  to  whom  a  chattel  is  delivered  under  a 
mistake  as  to  its  identity,  does  not  thereby  acquire  legal 
possession  ;  and  if  he  subsequently  discovers  the  mistake,  and 
iraudulent^ly  misappropriates  it  to  his  own  use,  he  is  guilty  of 
hirceny."  The  majority  of  the  court  held,  however,  that  the 
offence  of  laroeny  hid  not  been  committed,  as  there  Avas  no 
felonious  intent  whc^n  Hehir  took  the  note,  and  that  he  took 
it  when  it  Avas  handed  to  him,  and  that  he  had  lawful  posses- 
sion of  it  from  that  time,  though  he  then  knew  it  to  be  only  a 
£1  note.  Mofet  of  the  Judges  discussed  the  question  as  to  Avhe- 
ther  there  could  be  a  giving  or  taking,  a  transfer  of  possession 
by  the  delivery  of  a  note  in  the  circumstances,  Avhether  there 
could  be  a  consent  to  the  giving  or  taking  in  the  absence 
of  a  kncnvledge  that  it  was  a  ^1  note.  Andrews,  J,,  in 
his  judgment,  said  ;"  1  think  with  all  respect  it  is  not  onlv 
an  extreme  nfineraent  hut  an  absjlute  fiction  to  say  tiiat, 
altiiough  the  prisoner  actually  took  the  note  when  it  was 
handed  to  him,  still  lie  did  not  take  it  until  a  subsequent 
time  when  he  afterwards  became  aware  that  it  was  a  £10 
note  and  tiiat  he  then  took  it,  when  in  fact  he  did  not 
take  it  at  all,  for  he  had  it  then  in  his  posseasion,  having 
I'eceived  it  sometime  previously.  Such  a  nfinement  seems 
to  me  to  uproot  one  of  the  fundamental  and  Avell  settled 
principles  of  the  Common  law  of  larceny,  that  an  innocent 
taker  does  not  commit  larceny  by  his  subsequent  fraudulent 
appropriation  of  the  chattel  innocently  taken  ;  and  by  a 
fiction,  which  should  have  no  place  in  the  criminal  law,  to  ignore 

»*  (1895)  2.  I.  &.,  70i.  I  33  p.  721^ 
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tile  actual  taking,  and  to  make,  in  the  language  of  Mr.  Justice 
Taliouid,  '  a  mere  movement  of  the  mind'  amount  to  a  takin"-. 
.   .   .   What  I    have   ventu'ed   to  describe  as  a  refinement  iiifd 
fit;tion  i2iv(-sto  the  word  take    not,  only    a   meaning    wliicij    in 
my  opinion  it  does  not  bear  in  larceny,  but  aL>-o  a  strained  and 
unnatural    meauino-  which    the  word,    as  communly    used  and 
understood,   never  conveys.     I  think  the  use   of  the  word  take 
in   this    unreal   sense  is   largely  due   to    what   I  reuard   as   the 
i-rroneous   ussumption  that  one  man   caanot  intelligently    give 
ti>     another,     and     the    other   intelligently    fake,     the    laAviul 
possession    of  a   thing-  of   which    neither    of   them    knows   the 
Cjuality    or    value,    and    wiiich,   if  the  giver    had    known    the 
Quality  or  value  of  it,  he  would  not  have  given."  Palifs,  C.  IJ., 
Said:  ''  If  I.each  had  in  fact  the  intention  express-ed  by  his  act, 
the    prisoner  would    have   had  lawful   possession  of  ilie  note; 
and  I  hold  that  so  long  as  the  prisoner  believed  the  note  to  he 
fjr   £1,    the    prosecutor  cannot  be   heard  to  say    that  he   had 
not  tliat    intention  ;   and  if  he  cannot,  neither  can  he  say    that 
in   the  interval    between  the   note  being   put  into    the  hand    o( 
tlie   prisoner,  and  the  discovery    by  the   latter  of  the  mistake, 
the    prisoner  had    not  its  lawful    possession.      Thus   even  if  on 
the   discovery  of  the  mistake   ne  was  bound  to  return  the  note 
unconditionally,    the     conviction    would   be    wrong."   Sir    J'. 
O'Biien,  L.  C.  J.,  said  : — ''It  is  said  that,  though  the   accused 
in  this    case  got   the  no^e    into  his   hand   under   circumstances 
where    ex  concessis    the  relation  of  master  and  servant  was   not 
intended  to  lie  created,  that  tlu-ugb  he    got  it    into  his  hand  — 
though  he   got    the  chattel,    the     £10    note,   into    Ids  hand  — 
he  did    not  receive  it.     .     .     .  L^ach,  intending  to    |)art     with 
the    possession    of  it — gave  the  chattel  to  Hehir,    and,   in   my 
judgment,  Helur,  to    whom  he  gave  it,  in  the  eye  of  the  law  as 
well  as  in  the  eye  of  common  sense,  received  it.     The  one  gave 
unreservedly;    the    other     honestly     received    unconditionally. 
True,  the  giver  gave  under  a   mistake  as  to  its  value,  believing 
it    to  be  a   £L  note,    uhereas   in    fact  it  was   a  £I0  iiote.      No 
doubt    he  would  not    have  given    the    particnlar   chattel    if  he 
knew  it    was  a    £10    note;    but  the  very    fact  of  his  mistaken 
belief  that  it  was    only  a    £1    note,    made    him   give  the   note 
without  any  condition  or  leservaticn  whatever.      He   manually 
transferred    the  chattel,  to  use  the  l.mguage  of  Lord   Bramweil 
in    The    Queen    v.    Middleton,"^    not    involuntarily,    not    acci- 
dentally, but  on  purpose." 
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13 1 .  The  same  principle  will  apply  even  if  the  person  receiv- 

ing; the    thing   does  not  share  tlie  giver's 
No  larceny  it  person     mistake,  but  receives  it  witiiKUt  a    know- 
receiving  wag  not  nware     |,,j      ^f    ji,g  ^nistake  :    as  in  such  a  case 
ot    givers    mistake     at        i    °   .,  -n  i  <•  i      •  •    *      »      * 

time  of  receipt.  "'*"'  there    will  he  no  relonious  intent  at 

the  time  of  tlie  receipt.  Thus  in  Jones 
V.  Siate,^'^  a  little  girl  had  been  entrusted  with  a  £20  gold-piece 
for  huvirio-  a  chicken,  and  brino-ina:  that  and  the  changfe.  She 
took  the  chicken  for  25  cents,  and  believing  that  the  gold 
piece  was  a  dollar  went  buck  with  75  cents  only,  which  were 
given  her  in  cliange  I)y  the  vendor  who  saw  her  mistake 
and  tried  against  its  discovery.  The  Supreme  Court  held 
that  she  parted  with  the  gold-piece  voluntarily,  and  he 
was  riohtly  in  possession  of  it,  having  obtained  it  without 
fraud  or  dishonesty  or  against  the  girl's  consent.  The  acquittal 
on  the  charge  of  larceny  proceeded  on  the  ground,  that  if  he 
handed  to  the  girl  $]9-75,  her  ignorance  of  the  value  of 
the  coin  would  be  of  no  consequence,  and  his  fraudulent 
intent  was  formed  and  his  fraudulent  conduct  begun  when  he 
ascertained  that  the  girl  believed  the  coin  to  be  a  silver  dollar. 

132.  Fraud  is  only  a  form  of  error,    being    such    error  as   is 

wilfully  caused,  V erreur  intentionnellemsnt 

Eftect^   of     ran  _    on     produite,pr()duit3parreviploidece7^taines 
consent  in  law  of  crimes.      '  ii,  i-       ii 

manceuvrzs.    Unas  been  explained  above 

in  section  38  that  it  does  not  neoative  tlie  consent  caused  by  it,  or 
invalidate  a  contract  induced  by  such  consent.  Its  effect  in  cri- 
minal law  isthe'^aine,  it  being  considered  insufficient  to  make 
consent  altogether  inopeiative  or  immaterial.  The  analogy  of  the 
effect  of  fraud  iu  the  law  of  contracts  is  not  complete,  however, 
as  a  contract  is  madeup  of  consent  itself,  while  an  offence  is  not, 
and  consists  of  quite  different  elements.  Besides,  in  tlie  law  of 
contracts  fraud  only  makes  a  contract  voidable,  and  in  the  law 
of  crimes  there  is  no  such  middling  position  for  the  act  con- 
sented to  which  must,  therefore,  either  be  or  be  not  penal.  This 
is  correct  even  when  the  crime  consists  of  the  infringement  of 
some  right  or  duty  created  by  a  contract. 

This  distinction,  as  to  the  effect  of  frnud  in  the  law  of 
contracts  and  in  the  law  nf  crimes,  is  well  brought  out  in 
smiie  of  the  decisions  in  Reg  v.  Clarence.^^  Speaking  of  the 
maxim"  that  fraud  vitiate?  consent,  Stephen,  J.,  observed  in 
th;it  case:     "It    is  commonly    applied  to    cases    of  contract, 
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because  in  all  cases  of  contract  tlie  evidence  of  a  consent 
not  procured  by  force  or  fraud  is  essential;  but  even  in 
these  cases  care  in  the  appication  of  the  roaxim  la  required, 
because  w  some  instances  suppression  of  the  truth  operates  as 
Jraud,  whereas  m  others  at  least  a  suggestion  of  falsehood  is 
required.  The  act  of  intercourse  between  a  man  and  a  woman 
cannot  in  any  case  be  regarded  as  the  performance  of  a  con- 
tract,  ]n  the  case  of  married  people  that  act  is  part  of  a  great 
relation  based  npon  the  greatest  of  all  contracts,  bnt  staudinor 
on  a  footing  peculiar  to  itself.  In  all  other  casps  the  immoraf. 
ity  of  the  act  is  inconsistent  with  any  contract  relating  to  it. 
Thus  in  no  case  can  considerations  relating  to  contract  apply 
to  it.  The  effect  of  fraud  upon  a  contract  is  to  render  it 
voidable  at  the  option  of  the  party  defrauded.  This  clearly 
cannot  apply  to  sexual  intercourse.  It  is  either  criminal  if 
the  woman  does  not  consent,  as  if  her  consent  is  obtained  by 
certain  kinds  of  fraud,  or  it  is,  as  this  was,  a  breach  of  matri- 
monial duty,  or  it  is  not  criminal  at  all." 

In  the  same  case.  Wills,  J.,  observed'';  "  In  respect  of  a 
contract,  fraud  does  not  destroy  the  consent.  It  only  makes  it 
revocable.  Money  or  goods  obtained  by  false  pretences  still 
become  the  property  of  the  fraudulent  obtainer  unless  and  until 
the  contract  is  revoked  by  the  person  defrauded^  and  it  has 
never  been  held  that,  as  far  as  regards  the  application  of  the 
criminal  law,  the  repudiation  of  the  contract  had  a  retrospective 
effect,  or  there  would  have  been  no  distinction  between 
obtaining  money  under  frdse  pretences  and  theft."  So  also, 
Pollock,  B.,  observed:*"  "  To  hold  that  an  act  in  itself  innocent 
becomes  a  criminal  assault  by  reason  of  the  concealment  of  a 
material  fact,  which,  if  communicated,  might  give  rise  to  an 
objection  by  the  person  affected  by  the  act,  would,  where  there 
is  disease,  include  a  variety  of  cases  beyond  that  which  is  now 
under  discussion  ;  such  as  a  kiss  given  by  a  parent  suffering  from 
small-pox  or  scarlet  fever  to  his  child,  or  even  the  shaking  of  a 
friend's  hand  by  one  who  is  suffering  from  a  contagious  disease." 

]33.     It  is   an  old  maxim— voluntas  vitiala  per  dolum   vel 

machinationem     non    excludit    delictum. 

Fraud negat.res offences     Notwithstanding,   however,   some  diifer- 

of  which  llb^ellceotcon-  c        ■    ■  ■,  .  . 

Bent  is  essential  consii-     e"ces  ot  opinion,  and  some  exceptions  in 

tuent.  practice,  fraud  does  not  negative  consent 

in    criminal    law ;    and    consent,   even  if 
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caused  by  fraud,  negatives  an  offence,  of  which  the 
absence  of  consent  is  an  essential  constituent.  There  are 
Crises  which  lay  down  the  law  in  (general  terms,  that  wherever 
there  is  consent,  even  though  obtained  by  fraud,  the  crime  is  not 
comiriitted.  And  this  is  true,  even  though  there  may  be  some 
other  offence  committed  notwithstanding  such  consent.  Thus  the 
taking  of  a  thing  will  not  be  larceny,  even  if  the  consent  to  the 
taking  is  given  on  account  of  fraud,  though  in  the  Indian  law, 
it  may  constitute  chciting.  So  sexual  intercourse  with  a  female 
is  not  rape  when  her  consent  to  it  is  given  on  account  of  fraud,  ^ 
though  in  some  cases  it  has  been  held  to  be  an  assault."  To  illus- 
trate the  general  proposition  in  regard  to  rape,  it  may  be  looked 
upon  as  settled  that,  except  in  particular  cases  under  special 
legislation  sexual  intercourse  with  a  woman  with  her  consent 
is  not  rape,  even  when  the  consent  has  been  obtained  by  fraud. 
Thus  Stephen  in  his  Digest  of  the  English  Criminal  Law  lays 
down  thatif  conscious  permission  is  given  by  her,  the  intercourse 
does  not  amount  to  rape,  although  such  permission  may  have 
been  obtained  by  fraud,  and  although  the  woman  may  not  have 
lieen  aware  of  the  nature  of  the  act ;  the  only  exception 
mentioned  being  that  specially  enacted  in  regard  to  the  false 
personation  of  the  woman's  husband. 

In  the  United  States  also,  it  is  generally  held  that  rape  is 
negatived  by  the  woman's  consent,  even  if  it  should  have  been 
obtained  by  fraud.  Thus  Dr.  Bishop  says:  "Where  the 
wonian  consents  in  fact  to  the  connection,  it  is  not  rape  in  the 
man  though  he  obtained  her  consent  by  persuasion  or  even  by 
fraud.  If  a  physician  tells  a  woman  that  copulation  is  neces- 
sary in  the  treatment  of  her  case,  and  she  consents  through 
faith  in  his  representation,  it  is  not  rape.  Though  her  consent 
was  obtained  by  fraud,  still  she  consented."*^  There  is  a 
general  agreement  that  it  is  not  rape  where  a  medical  practitioner 
represents  to  a  patient  that  coition  is  necessary  for  the  treatment 
of  her  case,  and  she  consents  to  connection  with  him,  through 
a  belief  in  his  representations  ;  for  th^re  is  a  consent  to  the  act, 
though  fraudulently  obtained^"  though  of  course  thtre  will  be 
no  consent  to  the  coition  if  she  consented  only  to  a  medical 
examination  or  treatment  of  her,  or  even  to  a  medical  operation. 
Stowe,  J.,  said  in  Gorn,  v.  Ckilds**  i  "  No  amount  of  persuasion 
or  solicitation,  however  improper,  no  amount  of  deception  or 
even  fraud  however  villainous  or  outrageous,  will   make   illicit 

*i  Reg.  r.  Saunders,  8  C.  &  P.,  265.  I  *'  Walter  v.  People,  50  Barb.,  144. 
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intercourse  coustitdte  rape,  where  the  Avoman,  in<Iuee(l  or 
persuaded,  consents  to  the  act."  Tiiis  has  been  hehl  in  some 
other  cases  also.  Tt  is  a  general  maxim,  that  the  employment 
ot  arts  and  devices,  without  force,  is  not  sufficient  to  constitute 
intercourse  tiie  offence  of  ra|je/^  It  is  generally  held  that  there 
can  be  no  conviction  for  rape  where  tlie  woman's  consent  vvas 
obtained  by  stratagem  or  by  surprise  or  fraud,  as  by  a  fictitious 
marriage  ;  nor  where  her  consent  was  oblained  by  fiaudulent 
representations.  In  State  y.  Murphij,  *'  Collier,  C.  J.,  in  deliver- 
ing the  opinion  of  the  Supreme  Court  of  Alabama  observed,  "If 
a  woman  be  beguiled  into  her  consent  by  marrutig  a  man 
who  had  another  wife  living,  or  by  causing  the  nuptials  to 
be  illegally  celebrated  and  persuading;'  her  that  the  directions 
of  the  law  had  been  observed  ;  in  I'leither  case  will  the  pre- 
tended husband  be  guilty  of  a  rape," 

134.     That  consent  obtained  by  fraud  is  not  necessarily  such 
as  must  be  entirely  inoperative  in   crinii- 

Iiitercourae    with    a     ,ial    hiw,     is     borne    out     also     by     the 
■woman      by    fraud      in  i  i    ..•         ^  i     .. 

„„,.„„„„.;„,;    ,        ,  common    law   relatuio-  to   vvliat  are  ovne- 

personating     tier     bus-  ^^  .  & 

band.  rally     called     personation     cases.        Tiie 

quealion  of  the  guilt  in  s«ch  cases  has 
now  been  settled  in  England,  India  and  in  the  greater  part  of 
the  United  Stares,  by  special  legislation  ;  but  the  older  doctrine 
is  still  of  considerable  value  for  iilu^trating  iiie  exact  effect  of 
fraud  on  cnsent.  In  England  it  was  held  in  a  long  series 
of  cases  that  if  a  pei"son  had  conuectioii  with  a  vvouian  by 
entering  her  bed  and  lying  there  with  ber  as  if  he  were  heJ' 
husbaml,  he  would  not  have  thereby  committed  the  offeiice  of 
rape.  'I'he  leading  case  is  it.  v.  Jackson"  in  which  this  was 
held  by  eight  judges  against  four,  Dallas,  C.  J.,  pointing  out 
forcibly  the  difference  between  coiupelling  a  woman  against  her 
will,  when  the  abhorrence  which  would  naturally  arise  in  her 
mind  was  called  into  action,  and  beiiuiliiiii-  her  into  consent  and 
co-o[)eratii)n.  Some  cf  the  eight  judges  expressed  a  doubt, 
and  intiiiiated  tint  if  the  case  occurred,  again,  they  wuuld 
advise  tiie  jury  to  find  a  special  verdict.  This  decision  was 
however  followed  in  R,  v.  Clarke, ^^  ui  wiiich  Jervis,  C.  J.,  in 
giving  the  opinion  of  the  Court ''^  observed  that  the  court  haii 
conferred  with  several  of  the  other  judges,  and  that  the  question 
could  not  be  permitted  tj  be  re-opened.     In  these   two    cases, 

♦'   People  i'.  Royal,  53  Cal.,  62.  I  *'  Russ  &   K.,  487. 

*'^  UAla.,  765.  |  *s  (;    Cox.  C.  C,  412. 
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the  accused  had  entered  the  bed  with  a  view  to  pass  for  hej* 
husband,  and  tohiive  connection  with  her  it'she  did  not  discover 
the  mistake,  but  not  witii  the  intention  ol'  forcing  her  in  caae 
of  the  discovery.  They  have  been  repeatedly  followed*"  even 
in  cases  in  which  there  was  no  intention  to  desist  on  discovery, 
but  a  determination  to  effect  one's  intention  at  ail  events.^ 

The  same  was  held  in  Reg.  v.  Saunders,^  in  which  the  facts 
were  the  same,  and  rape  was  held  not  to  iiave  been  committed; 
but  under  a  special  statute,'  the  oflPence  was  held  to  be  an 
assault ;  Gurney,  B.,  observing  in  summing  up  to  the  jury, 
that  if  they  thought  that  "  it  was  a  fraud  upon  her,  and  that 
there  was  not  consent  as  to  this  person,  ....  that  the 
prosecutrix  was  imposed  upon,  and  that  under  that  imposition 
she  consented,"  they  must  find  the  prisoner  guilty  of  an 
assault. 

In  R.  v.  Barrow,  *  the  woman  fancied  that  the  prisoner  was 
lier  husband  until  the  act  had  been  consummated,  and  Boviil, 
C  J.,  Ciiannel,  B.,  and  Byies,  Blackburn,  and  Lush,  J.  J.,  held 
that  there  was  no  rape;  Boviil,  C.  J.,  saying:  "What  wasdoae 
was,  therefore,  with  her  consent,  though  that  was  obtained  by  a 
fraud.  We  are  of  opinion  that  llii.s  case  comes  within  that 
class  of  cases  in  which  it  has  been  decided  tiiat  where,  under 
such  circumstances,  consent  has  been  obtained  by  fraud,  the 
ott'ence  does  not  amount  to  rape."  The  correctness  of  this 
decision  was  dv)ubted  by  all  the  Judges  ("Kelly,  C.  B.,  Mellor,  J., 
JJeiiraan,  Field,  and  Huddleston,  J.  J.,)  in  The  Queen  v. 
Flattery,^  which  was  decided,  however,  on  another  point. 

The  Irish  Supreme  (Jourt  held  the  contrary,  however,  after 
a  consideration  of  all  the  Engiisii  cases  in  Reg.  v.  Dee,^  in 
which  the  person  having  the  intercourse  with  the  woman 
knew  that  she  mistook  him  for  her  husband,  as  when  he 
entered  the  rootn,  siie  considering  him  her  husband  said  (in  her 
sleep)  "you  came  in  very  soon."  She  discovered  her  mistake, 
and  withdrew  her  consent  during  the  act.  The  decision 
proceeded  on  the  general  ground  that  she  did  not  consent  to 
the  connection  with  that  person,  and  therefore  his  act 
was  a  rape.  May,  C.  J.,  Palles,  C.  B.,  and  Lawson,  J., 
relied  chiefly  on  the  fact  that  the  act  consented  to  was  different 
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from  that  done.  Murpii}',  J.,  indeed  appears  to  have  thought 
that  thore  was  no  consent,  as  it  had  been  induced  by  fraud. 
He  observed'  that  the  question  was,  "whether  the  accused 
liaving,  by  fraud  or  device,  induced  the  woman  to  believe 
that  she  was  submitting  her  person  to  iier  husband,  and  having 
thus  obtained  her  consent  to  the  act  of  connection,  committed 
the  crime  of  rape;"  and  said,  "Where  the  will  does  not  accom- 
pany the  act  there  is  no  consent,  and  every  invasion  of  a 
man's  person  or  property  without  consent  or  will  is  against 
ccnsent  and  will.  ,  .  .  This  woman  consented  to  inter- 
course with  her  husband,  and  the  accused  induces  her  to 
believe  he  is  her  husband  and  so  obtains  possession  of  her 
derson.  She  never  conseiitetl  to  this  violation  of  her  virtue." 
O'Brien,  J.,  said®-.  "We  have  it  that  the  crime  is  capable 
of  being  committed  against  a  person  deprived  of  reason — that 
5s  the  case  of  Reg.  v.  Fletcher — or  against  a  per*on  partially 
or  temporarily  deprived  of  reason,'  or  against  a  woman  over- 
powered by  fear,'*  or  during  sleep."  All  these  cases  go  upon 
the  ground  of  incapacity  to  consent.  And  it  occurred  to  me 
during  the  argument  that  the  link  between  those  cases  and 
the  present  was  capable  of  being  completed  by  putting  the 
case  of  a  woman  who  was  blind.  For  I  suppose  it  could 
not  be  denied  that  a  wouihu  who  was  blind,  and  deceived 
into  supposing  another  person  was  her  husband,  would  be 
the  subject  of  the  crime  in  law.  And  what  difference  in 
reason  can  exist  bttween  the  ofience  of  personating  the 
relation  of  a  hnsbund  by  means  of  a  woman's  blindness  and 
by  means  of  the  darkness,  for  one  is  the  veil  of  infirndty 
and  the  other  the  vtil  of  nature.  No  doubt  the  question  is 
open  to  the  argument  that  the  object  of  the  law  was  to  pro- 
vide for  the  case  of  violence  or  inability  to  consent,  and  that, 
except  under  certain  conditions,  it  left  women  to  preserve 
their  own  virtue,  though  it  has  not  left  persons  to  preserve 
their  property  against  aggression  committed  by  the  same 
means Whether  the  act  of  consent  be  the  re- 
sult of  overpowering  force,  or  of  fear,  rr  of  incapacity,  or 
of  natural  condition,  or  of  deception,  it  is  still  want  of  con- 
sent, and  the  consent  must  be,  not  consent  to  the  act,  but  to 
the  act  of  the  particular  person — not  in  the  abstract,  but  in 
the  concrete,  for  otherwise  the  consent,  in  principle,  would  be 
just  like  the  act  of  handing  money  in  the  dark  to  one  person 

'  p.,  599.  I  «  Eeg.  V.  Oamplin,  1  Cox  0.  C,  220. 

'  P.,  597.  I         10  Keg  V.  Jones,*  L.T.  Rep.  N.S.,  164. 

11  Reg.  i>.  Mayers,  12  Coi  C.  C,  311. 
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which  was  received  by   another,  who    would,   nevertheless,  in 
that  case  be  guilty  of  a  crime.'' 

That  view  was  taken  by  some  courts  in  tlie  [Jnited  States, 
but  the  weight  of  opinion  there  also  is  in  favour  of  the  view 
maintained  by  the  English  Courts.'^  Thus  in  Wyatt  v.  Slafe''^ 
it  was  held  that  "  where  a  woman  yields  to  sexual  inter- 
course with  a  man  supposing  him  to  be  her  liusband,  and  is 
thus  outraged  in  fact  by  fraud,  she  gives  no  intelligent  as- 
sent to  what  is  done,  and  she  as  much  withholds  her  assent 
to  the  act  done,  if  the  case  was  apprehended  by  her,  as  the 
imbecile,  and  even  would  revolt  from  it,  yet  in  such  a  case, 
under  the  rule  laid  down,  there  would  be  no  rape." 

The  French  courts  also  take  the  sam.e  view.  Thus,  where 
an  individual  introduced  himself  into  the  bed  of  a  female  while 
asleep,  from  where  her  husband  had  just  gone  out,  and  pro- 
fiting from  that  surprise  consummated  his  attempt,  his  con- 
viction for  rape  was  set  aside  by  the  chambre  d'  accusation  of  the 
Court  of  Besancon  on  the  following  grounds": — Que  le  viol  est,  de 
sa  nature,  toujours  et  necsssairement  accompogne  de  violence  eni' 
ployite  sur  la  personne  meme  ;  que  c'est  lajorce,  cest-a-dire  la 
violence  qui  constitue  le  viol ;  que  la  violence  nest  pas  sculeweiit 
tine  circonstance  aggravante  du  fait,  mais  quelle  en  constitue 
h  tile  seule  la,  criminalite  ;  qu'en  admettant  comme  .'•■incere  et 
vraie  la  declaration  de  la  plaignante,  il  en  resulte  qu'il  y  a  eu  de 
sa  part  un  consenttment  donne  par  erreur  ;  mais  I'erreur  ainsi 
que  le  defaut  de  constntement  ne  peuvent  seuls  conslituer  le  crime 
de  viol,  des  que  Verreur  ou  le  defaut  de  consentemenl  n^a  pas 
ele  accompagne  de  violences  morales  ou  physiques ;  qua  la 
verite  ce  fail  est  profondement  immoral,  mais  que  la  loi 
gardant  le  silence  sur  vn  fait  de  cette  nature,  on  ne  doit  point 
y  supplier  par  analogieT'-^^^^ 


(e)  That  the  rape  is,  from  its  nature,  always  and  necessarily  acconiTanied  with 
Tiolenoe  employed  over  the  persoa  itself ;  that  it  is  the  force,  that  is  to  say,  the  violence 
■which  constitutes  the  rape;  that  the  violence  is  not  only  an  aggravating  circumstance 
of  the  act,  but  that  which  alone  constitutes  theVriminality  of  it ;  that  in  admitting  as 
sincere  and  tiue  the  declaration  of  the  complainant,  it  results  from  it  that  there  has  been 
on  her  part  a  consent  given  by  error,  but  the  error,  like  thi  defect  of  cou sent,  cannot 
alone  conatitule  the  crime  of  rape,  as  the  error  in  the  defect  of  conseut  has  not  been 
a'-companied  with  moral  or  physical  violence;  that  in  truth,  this  act  is  profoundly  im- 
moral but  that  the  law  preserving  silence  over  an  act  of  this  sort,  one  ought  not  to 
make  it  up  by  analogy. 


12  State  V.  Shephard,  7  Conn.,  54. 
People  V.  Metcalfe,  1  Wheel.  C. 
C,  3/9. 
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Fraud  is,  no  doubt,  not  an  essential  constituent  of  these  offen- 
ces, because,  as  pointed  out  in  The  Queen  v,  Hehir  by  Gibson, 
J.,  "this  absence  of  consent  does  not  depend  on  fraud.  It 
is  a  conceivable  case  that  a  married  woman  might  in  the 
dark  submit  to  a  man  whom  she  believed  to  be  her  husband, 
without  guilty  intent  on  his  part,  from  a  mistake  of  rooms 
or  otherwise."  He  no  doubt  adds,  that  ''  in  a  civil  action 
for  assault  I  doubt  that  he  could  justify  his  possession 
of  the  woman  by  leave  and  license,  though  of  course  from 
absence  of  mens  rea  he  would  not  be  guilty  of  rape." 

135.     The  opinion  that  consent  obtained  by  fraud  does  not 

negative  the  offence  of  rape  appears  to 

(  nses  against  convic-     }qq  supported  most  often,  as  may  have  been 

tion  tor  rape  turn  on  tlie  j-       i     i  i  r  ,       ,^        /•       i 

supposed  necesi-ity  of  noticed  above,  by  reference  to  the  hnal 
force  for  that  offence.  decision  in  cases  relating  to  rape.  The 
acquittal  in  such  cases,  it  must,  however, 
be  confessed,  is  not  always  a  safe  guide  for  the  formation  of 
an  opinion  as  to  the  effect  of  fraud  on  consent,  because  in 
common  law  consent  was,  as  explained  in  S.  95,  often  confused 
with  will,  and  the  use  of  force  generally  held  essential  for  rape. 

Almost  every  writer  on  the  Common  la'A'  of  England  defines 
rape  as  the  unlawful  carnal  knowledge  of  a  woman  by  force 
and  against  her  will  ;  and  the  definition  has  been  adopted  even 
by  recent  writers.'*  In  Scotland,  Hume  in  his  Commentaries 
on  the  Criminal  Law  said,  that  to  constitute  rape  the  knowledge 
must  be  against  ln^r  will  and  by  force;  and  he  has  been  followed 
in  thut  by  Alison^'  and  other  Scotch  jurists.''  The  same  is 
still  held  sometimes  by  courts.  Thus  in  Reg.  v.  Sweenie?^ 
Lord  Cowan  observed  :  "  It  is  of  the  essence  of  the  crime  of 
rape  that  carnal  knowledge  of  the  woman's  person  should  be 
had  forcibly  and  without  her  consent — in  other  words,  by  the 
adverse  will  of  the  woman  to  the  act  being  overcome  by  force 
on  the  part  of  theravisher.  It  is  this  that  constitutes  the  crime 
accordding  to  all  the  authorities;  and  nothing  short  of  it  will 
support  the  charge."  Lord  Neaves  said:  "  To  the  crime  of 
rape  by  our  law  the  element  of  force  has  always  been  essential." 

The  same  is  sometimes  held  in  the  United  States  also.  It 
was  even  held  in  some  cases  that  there  would  be  no  rape  or 
attempt  to  commit  rape,  if  the  intention  was  merely  to  gratify 


1"  III  Eu83.  Or.,  223. 
I  Hale,  637. 
East  P.  C.,  437. 
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one's  pa«sion,  and  not  to  do  so  by  force  in  ppite  of  the 
woman. ^^  And  in  Wyati  v.  State^^^  the  instruction  to  the  jury 
was  held  to, be  wrong,  as  in  it  *'lhe  idea  of  force,  as  one 
intrredient  of  tlie  offeu'-e,  accordinj:^  to  all  the  definitions  in 
our  Acts,  and  in  ail  the  criminal  authorities,  was  entirely 
discarded ";  and  it  was  held  th^it  the  definition  of  rape 
necessarily  incluiled  lorce  as  an  essential  element  of  the  crime. 
In  some  of  the  States,  as  for  instance,  in  Tennessee,  rape  has 
been  even  expressly  enacted  to  be  "  the  unlawful  carnal 
knowletlge  of  a  woman  forcibly  and  against  her  will." 

Nor  is  the  rule  different  on  the  Continent  of  Europe. 
Adolphe  and  Helie  in  their  work  on  the  Theory  of  Code  PenaP 
say,  that  violence  is  the  characteristic  element  of  rape,  that  is, 
violence  which  constitutes  its  criminality  tout  entiere,  that  it 
is  not  only  an  aggravating-  circumstance,  but  an  essential  base 
of  it;  elle  ne  forme  done  point  wis  question  apart;  elle  est 
comprise  dans  le  viol,  qui  la  suppose  nccessairement. 

136.     As   cases  of  intercourse    without    the    woman's   full, 

free  and  intelligent  consent  came  before 

J:!^,tZtt!::i7-     tl.e  courts,  and  in  such  form  as  to  require 

punishment  in  the  interests  of  the 
society,  the  scope  of  the  offence  of  rape  was  widened  by  a 
stea<iy  extension  of  the  word  force  to  embrace  cases  not  falling 
within  its  literal  meMuing.  The  extent  of  this  extension 
became  in  time  a  matter  rather  of  precedent  and  authority  than 
of  argunient  and  reason,  as  the  necessity,  of  further  extension 
by  judicial  interpretation  diminished  with  the  increased  and 
steady  activity  of  the  Farliament  which  stepped  in  to  supply 
the  defect  in  the  definition  of  the  offence,  and  to  provide  for 
cases  falling  outside  it  and  requiring  punishment.  In 
State  V.  Lung,^^  Bigelow,  J.,  after  referring  to  several  cases  of 
constructive  force,  said  :  "  The  sum  of  the  cases  seems  to  be 
that  to  constitute  rape,  where  there  is  no  force  used,  the  woman 
must  have  been  unconscious,  or  unable  to  fairly  comprehend 
the  nature  and  consequences  of  the  sexual  act.  It  must 
necessarily  go  thus  far,  or  else  there  is  no  disitinction  between 
rape,  where  the  force  used  is  constructive,  and  seduction." 

In  Lewis  V.  State, ^^^  Stone,  J.,  in  delivering  the  opinion  of 
the  Supreme  Court  of  Alabama,  observed  that  it  was  settled  by 
a  chain  of  adjudication  too   long  and  unbroken    to    be  shaken, 

20  Com.  u.  Fields,  4  Leigh.,  643;  |          «a  IV.  3U. 

»i  2  Swan.,  391.  I      •    »•■'  21  Nev.,  ?0'J. 
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that  force  was  a  necessary  ingredient  in  the  crime  of  rape, 
and  that  the  only  relaxation  of  the  rule  was  that  this  force 
might  be  constructive.  "  UnJer  tiiis  rehixation,"  he  continued 
"  it  has  been  held  that  where  the  female  was  an  idiot,  or  had 
been  rendered  insensible  by  the  use  of  drugs  or  intoxicating 
drinks,  and  in  one  case  where  she  was  under  the  age  of  ten 
years,  she  was  incapable  of  consenting,  and  the  law  ini|)lieii 
force."  In  McQuirk  v.  State,'^^  Somerviile,  J.,  in  delivering 
the  opinion  of  tiie  couit,  observed  tiiafc  it  was  an  essential 
constituent  of  tiie  crime  of  ra|)e  that  the  act  should  be 
intended  to  be  done  with  force,  actual  or  constructive,  and 
without  the  woman's  consent. 

The  Court  of  Cassation  also  has  repeatedly  held  that  surpris- 
ing a  female  while  asleep  into  sexual  intercourse  under  the 
impression  that  she  was  ha\ing  it  with  her  husband  would  be  a 
rape.  Thus  it  convicted  Lebas  of  rape  for  surprising  one 
Laurent,  while  asleep  in  her  bed,  as  her  husband,  observino- 
"  that  the  crime  of  rape  not  baing  defined  by  law,  it  jaer tains 
to  the  Judge  to  find  out  and  establish  the  elements  constitutive 
of  this  crime  according  to  its  special  character  and  the  gravity 
of  the  consequences  which  it  can  have  for  the  victim  and  for 
the  honor  of  the  families,  and  that  the  ciime  consists  in  the 
act  of  abusing  a  person  against  her  will,  soit  que  le  defaut 
de  consmtement  residte  de  la  violence  physique  ou  morale 
exercee  a  son  egard,  soit  qu'il  residte  de  tout  autre  moyen 
de  contrainte,  ou  de  surpriss  pour  atteindre,  en  dehors  de 
la  volonte  de  la  victime,  le  but  que  se  propose  I'auteur  de 
Vaction.^Xf)  Similarly  in  convicting  Labor,  who  had  entered 
Bandal's  house  by  scaling  over  a  wall  and  committing  inter- 
course with  her  while  she  was  asleep,  the  court  observed  that 
the  character  essential  and  constitutive  of  the  crime  of  rape 
consisting  in  the  deed  of  abusing  a  person  against  her  will,  it 
results  from  it  that  the  act,  thus  qualified,  exists  with  all  its 
legal  elements,  when  even  in  the  absence  of  all  physical  or 
moral  violences,  la  surprise  settle  sufjit  a  son  auteur  pour  attein- 
dre, en  dehors  de  la  volonte  de  fa  victime,  le  but  coupable  qu^il  se 
projjosait."  (g) 

(  /)  Whether  the  rlefecfc  of  coasent  result  from  physical  or  mo^'al  vii)leaoe  exercised  in 
regard  to  her,  or  Whether  it  result  from  all  other  means  of  coustraiiib  or  of  surprise, 
to  attain,  in  spite  of  the  victim's  will,  the  object  which  the  author  of  the  act  proposes 
to  himself. 

(g)  The  surprise  alone  suffices  to  its  author  to  attain  in  spite  of  his  victim's  will 
the  gnilty  object  which  he  has  proposed  to  himself. 

2=   84  Ala.,  lH'j.  i  =0  V.  Blfnch.  Etud.  Prat.,  109. 

"  Blanch.  Etud.  Pr.it.,  111. 


S.  137.]  FORCE    DID    NOT    INCLUDE    MERE    FRAUD.  283 

In  tlie  Spaiiish  Penal  Co'le,  it  is '  expressly  enacted,  that 
intercourse  wicli  a  female  will  be  rape,  not  only  when  it  is  had 
by  force  or  intimidation,  but  also  when  she  finds  herself 
dc-prived  of  reason  or  sentiment  for  any  cause.^^ 

A  project  of  Code  Penal  provided  for  the  punishment  of 
kidnapping  by  viidence  or  fraud,  and  consequently  by  the 
«id  of  threats,  philters,  intoxicating  liquors,  or  ail  other  means 
which  would  have  deprived  one  of  the  use  of  his  will.  In  the 
final  draft  the  mention  of  violence  and  fraud  only  was  retained, 
and  Adolplie  and  Helie  in  their  work  on  the  Theory  of  Code 
Penal  ^^  observe  that  the  other  means  constituted  a  real 
constraint. 

137.     It  was  unanimously  held,  however,  that  the  term  force 

even  as    most  liberally  construed,  did  not 

lorce  did.  not  include      •      i    j      r        i  3o  i  ^i    j.  i.-        j  i  j  „   ^ 

mere  fraud  include  traud,''"  and  that  traud  could  not 

supply  the  place  of  force  in  the  definition 

of  rape/^     In    Wyatt  v.  Stale,^'-'  it  was  held  that  fraud  was  not 

equivalent  to  force,  and  that  intercouise,  when  consent  to  it  was 

obtained    iiy   fraud,    would    not    constitute    rape.     Carathers, 

L,  said  in  that  case,  that    "fraud  and  stratagem,   then,  cannot 

be    substituted     by     force,    as    an    element    of    this    offence 

according   to  the  existing  law." 

This  view  was  followed  in  Bloodtcorth  v.  State,^^  in  which 
the  consent  to  intercourse  was  obtained  by  a  fictitious  mar- 
riage, and  the  offence  was  held  not  to  be  rape;  *'  for,  to  say 
that  a  thing  is  done  forcibly  and  against  the  will  of  a  party, 
is  not  sustained  by  showing  that  no  force  was  used,  hut  that 
fraud  and  deceit  bad  been  used  instead  of  force."  Freeman, 
J.,  in  delivering  the  opinion  of  the  court,  observed:  "In 
fact,  the  idea  of  attaining  an  end  by  tlie  use  of  fraud  neces- 
sarily excludes  the  idea  offeree,  and  is  antagonistic   to  it." 

In  Peojjle  v.  Barton,^^  force  was  held  essential  to  constitute 
rape,  and  the  contentinn  that  fraud  was  to  be  construed  to 
mean  force  was  nej^atived.,  In  Lewis  v.  State,^^  Scone,  J.,  in 
delivering  the  opinion  of  tlie  court,  said  :  "When  the  cohabi- 
tation is  in  factconsentive,  although  tiiat  consent  was  procured 
by    fraudulent    personation    of  the  female's  husbanri,    there  is 


ss  Art.  363. 
""  IV.  496. 

30  Peoplef.Barton.l  Wheel.  CO.,  3V8. 

3 1  DonMoran  v.  I'oople, 'J5  Mich.,  35(). 


82  2  Swan., 394. 

33  6  Baxt.,  614. 

3"-  1  Wheel.  C.  C,  378. 

"  30  Ala.,  54. 


284  rOBCE    DID    NOT    INCLUDE    MERE    FRAUD.  [S.  137. 

neither  actual  nor  constructive  force,  and  such  net  does  not 
amount  to  the  crime  of  ritpe."  In  Pleasant  v.  Stat',,^^ 
there  was  an  aggravated  assault  by  a  slave  upni  a  wliite 
wornaD,  and  the  Supreme  C^)Ui't  of  Arkansas  said:  "The  better 
authority  would  seem  to  be,  that  if  the  man  accomplish  his 
purpose  by  fraud,  as  where  the  woman  supposed  he  is  her  hus- 
band, or  obtained  possession  of  her  person  by  surprise,  wiihout 
intending  to  use  force,  it  is  not  rape,  because  one  of  tlie  es- 
sential   ingredients  of   this  offence  is  wanting." 

In  Walter  v.  Peo'ple^''  it  was  held  wrong  to  instruct  the  jury 
that,  "  where  resistance  is  not  made  by  reason  of  a  representritiou 
leading  the  female  to  believe  that  sexual  penetiation  of  lier 
body  is  necessary  for  the  recovery  from  disease,  the  force  used 
inordinary  intercourse  is  sufficient  to  constitute  rape  ;"  the 
correct  rule  being  that  even  if  the  defendant  had  siccomplislied 
his  alleged  purpose  by  fraud,  witliout  intending  to  use  force, 
then  such  fraud  does  not  constitiite  rape,  unlessjhe  evidence 
shows  that  the  defendant  intended  to  use  force,  if  the  fraud 
failed.  In  State  v.  Broohs,^^  the  court  expressly  observed 
"  that  females  are  protected  l)y  law  from  violence  of  this  kind, 
by  the  just  infliction  of  the  severest  penalty  on  offenders,  l)ut 
w^here  there  is  no  coercion  in  any  form,  and  tricks  and  decei)tion 
are  employed  to  accomplish  the  same  end,  there,  as  aj^ainst 
these,  females  are  protected  only  by  such  laws  as  protect  the 
whole  community  against  fraud  and  imposition." 

In  Bsg.  V.  Gamplin,  ^  Patteson,  J.,  in  pronouncing  sen- 
tence, observed  :  ''The  prosecutrix  shewed  by  her  words  and 
conduct  up  to  the  very  latest  moment  at  which  she  had  sense 
or  power  to  express  her  will,  that  it  was  agrtinst  her  will  that 
such  intercourse  siiould  take  place  ;  and  it  was  by  your  illegal 
act  alone,  that  of  administering  liquor  to  her  to  excite  her  to 
consent  to  your  unlawful  desires,  that  she  was  deprived  of  the 
power  of  continuing  to  express  such  want  of  consent.      .     . 

.  Your  case  falls  withir;  the  desci'iption  of  those  cases  in 
which  force  and  violence  constitute  the  crime,  but  in  whicli 
fraud  is  held  to  supply  the  want  of  both."  The  verdict  of 
guilty  in  this  case  was  sustained  l)y  fifteen  judges,  but  the 
reference  to  fraud  was  quite  w/ira  z)2Ves  however,  as  living  li(iuor 
to  drink  is  not  p3r  se  a  fraudulent  act,  and  there  was  no  other 
fraud  in  the  case,  and  the  verdict  of  guilty  did  not  proceed  and 
\^  as  not  based  on  the  ground  of  fraud. 

30   13  Ark.,  ;!(iO.  I  's   7fi  N,  C,  1. 

3'   50  Barb.,  Ui.  \  ^''  1  Cox.  0.  C  220. 


S.  137.]  FOHCE    DID    NOT    INCLUDE    MERE     FEAUD,  555 

The  same  view  appeals  to  be  taken  on  the  Continent 
of  Europe,  Both  French  and  German  lawyers  consider 
that  consent  obtained  by  fraud  or  machination  leading  to 
tlie  non-resistance  to  an  act  is  not  equivalent;  to  force  or 
violence  required  for  rape,  and  that  sexual  intercourse  obtained 
by  consent  induced  by  fraud  or  machination  is  generally  not 
rape.  Thus  Adolpbe  and  Helie  in  tlieir  work  on  the  Theory 
of  Code  Penal,  ^  speaking  of  the  absence  of  her  resistance 
proceeding  from  fraud  or  guilty  machination,  refer  to  the 
question  whether  that  fraud  or  that  machination  ought  not  to 
be  considered  as  violence  itself,  and  say  that  the  negative  has 
been  decided  in  a  personation  case.  In  Germany,  Hiilscimer 
says,**  thai  durch  List  keine  '''vis  compuhiva''''  geilbt  werden 
konne,  sei  selbstverstandtichJ-^'  Olshauseu,  in  his  Commentary 
on  the  German  Penal  Oode,*^  commenting  on  Art.  240,  after 
observing  that  a  person  may  be  compelled  to  do  an  act  only  by 
violence  or  threats,  and  that  if  a  perscm  is  induced  to  it  by 
other  means,  it  will  be  so  not  on  account  of  compulsion  but 
of  a  free  determination,  says  :  Es  gilt  dieses  namentlich  von 
der  Anwendung  der  List,  insofern  der  Ueberlistete  durch 
eine  Tduschung  zu  einer  Uaudlung,  etc.  verartlasst,  aber  nicht 
genothigt  ivirdy^  And  Jcann  naah  der  posltiven  Gesetzgebuncj 
List  als  eiii  Mittel  der  Notfiigimg  iib^rhaupt  nicht  angesehen 
wardenJ^^ 

In  Italy,  Francesco  Carrara,  in  distinguishing  fraud  from  con- 
structive force  said  :  Qui  potra  esservi  inganno,  potra  esservi 
sednzione  ;  ma  non  vi  e  movimento  alcuno  di  forze  meccaniche 
costringenti  il  corpo ;  il  quale  concorss  col  seduttore  aU'azions, 
per  impulso  propria,  senza  che  questi  esercitasse  abuso  di  forza 
morale  costringenti  Vanimo  della  vittima  ad  un  atto  che  le 
fosse  repugnante.*^  '*^ 


(/)     Through  canning  ncr  Tiolenoe  can  be  exercised  is  self-evident. 

((/)  This  holds  good  in  the  application  of  cunning  (device),  inasmuch  as  the  (party) 
deceived  was  induced,  but  not  compelled  to  the  act  through  deception. 

(h)  Deceit  cannot  be  looked  upon  at  all  as  a  means  of  compulsion  according  to 
positive  law. 

(i)  There  may  be  deceit,  there  may  be  seduction  ;  but  there  is  no  movement  of 
mechanical  force  constraining  the  body,  which  concurs  with  the  sednctor  to  the  act  by  its 
own  impulse,  without  there  being  exercised  an  abuse  of  moral  force  constraining  the 
mind  of  the  victim  to  an  act  which  was  repugnant  to  it. 


'0  IV.,  317.  I  *^  P.  860. 

n  S.  a.,  35,  10,  I         ''s  Oarr.  Prog.,  Art.  1J99, 
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138.  There  is  no  doubt  that  sexual  intercourse  obtained    by 
„     ,.      , .  fraud    has   often    been    said    to    deserve 

l-cnalitv  or  inteicoarse  •   i  j.      -i     ^  ^  n. 

obtained  by  fraud.  ^^^^^^    punishment.    Judges    have  often 

observed,  that  it  ought  to  be  deemed,  if 
not  rape,  an  oiFence  punishable  with  only  slightly  less 
severe  punishment ;  as  the  moral  turpitude  is  similar,  thiugh 
not  the  same,  in  both  the  cases.  Thus,  in  Wyatt  v.  State,** 
Judge  Caruthers  observed  "  that  the  moral  turpitude  of  the 
crime  (of  rape)  is  as  great  when  perpetrated  by  fraud  and 
deception,  as  lay  force,"  and  that  the  act  richly  deserved  to 
be  severely  punished.  This  was  approved  virtually  in  Blood- 
worth  V.  State,  *'  and  the  atfcenticm  of  the  State  Leo-islature 
was  called  to  tjie  case  with  a  view  to  the  enactment  of  a  law 
that  Avould  meet  the  contingency.  This  was  done  also  in  Lewis 
V.  State*'^  in  which  Stone,  J.,  in  delivering  the  opinion  of  the 
Alabama  Supreme  Court  observed,  that  "under  our  penal  laws, 
one  who  obtains  the  goods  of  another  under  false  and  fraudu- 
lent pretences,  is  held  guilty  in  the  same  degree  as  if  he 
had  feloniously  stolen  them.  He  who  contaminates  female 
purity  under  like  fraudulent  pretences  goes  unwhipped  of 
justice." 

In  Don  Moran  v.  People,*'  Christiancy,  C.  J.,  said  :  "  Upon 
abstract  principles  of  right  and  wrong,  a  sexual  connection 
obtained  by  falsely  and  fraudulently  personating  the  husband 
of  a  woman,  or  by  a  physician  fraudulently  inducing  a  female 
patient  to  believe  such  connection  essential  to  a  course  of 
medical  treatment,  must  be  considered  nearly,  if  not  quite, 
as  criminal  and  prejudicial  to  society  as  when  obtained  by 
force  or  any  apprehension  of  violence  ;  and  it  might,  and  in  my 
opinion  would,  be  judicious  for  the  Legislature  to  make  some 
provision  for  punishment  in  cases  of  this  kind." 

The  consequences  of  not  treating  connection  with  a  woman 
with  her  consent  obtained  by  fraud  as  rape  would  be  almost 
intolerable  in  any  condition  of  society,  and  are  quite  as 
shocking  and  ruinous  as  when  the  connection  is  had  by 
force.  A  virtuous  complainant  can  derive  no  consolation 
from  the  fact,  that  force  had  not  been  superadded  to  the 
fraud  of  the  villain  who  had  destroyed  her.  And  surely,  the 
moral  guilt  of  the  accused  is  magnified  by  the  artifice  under 
which   he   may   expect   to   commit  this  crime  with  impunity. 


"  2  Swan.,  390.  I  46  30  Ala.,  54. 

■"  6Baxt.,  Oil.  I  1'  25  llioh.,  356. 
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Adolphe  and  llelie  in  their  work  on  the  Theory  of  Code 
Penal  lilvewise  observe  that  it  appears  to  them  difficult 
to'  admit  that  a  crime  so  grave  ought  to  remain  outside 
the  provisions  of  the  law,  its  results  being  the  same  as_  if 
physical  violence  had  been  employed.*^  They  ask  if  the  dis- 
honour of  the  victim,  the  desolation  of  a  family,  and  the  means 
used  by  the  actor  to  accomplish  them  are  less  odious,  if  the 
surprise  is  less  infamous  than  force,  the  fi-aud  than  violence. 

There  is,  however,  a  railical  difference  between  a  case  of 
force  and  that  of  fraud.  The  |iublic  alarm  created  by  the  two 
is  essentially  different.  The  latter  is  not  possible  without 
some  mistake  of  the  woman  iierself,  while  in  case  of  force,  she 
lias  not  to  blame  herself  for  anything.  The  distinction  be- 
tween force  and  fraud  is  maintained  fhrouuhout  the  criminal 
law.  Thus  the  taking  of  a  property  from  a  person  by  force  is 
robber)'^,  which  is  everywhere  deemed  to  be  a  serious  offence  ; 
while  obtaining  it  by  fraud  is  oidy  cheating,  which  is  com- 
paratively a  minor  one. 

Some  Italian  jurists  have  treated  fraud  as  la  violenza  com- 
pulsiva,  which  Giulio  Crivellari  in  his  Goncstti  Fondamentali 
Di  Dlritto  Penale  **  says,  occui'S  when  mediante  dolosi  arlifizi 
0  calllde  macchinaziom,  si  circonviene  una  persona  in  quisa  da 
sorprenders  la  sua  volonta  a  tuWaltro  teadente  che  a  consentirs 
aWatto  di  cui  e  siata  passiva.  '•''  He  admits  however,  that  in 
regard  to  it,  it  is  held,  tiiat.  t'l  circondnre  con  tenebrosi  artifizi 
la  mente  altrui,  indinata  alia  credenza  ed  alia  Jiducia,  onde 
ottenere  il  sacrificio  del  sua  piidore,  constati  un^ imputabilita 
minore  di  quella  che  produce  la  for 2 a  aperta.^'^^ 

Therefore,  hardly  any  legislature  has  placed  intercourse 
obtained  by  fraud  on  the  same  level  with  that  by  force.  It 
is  seldom  that  it  has  been  made  penal  in  all  its  generality  and 
broadness.  It  is  only  the  so-called  personation  cases,  which 
have  been  declared  rape  by  most  legislatures.  The  Indian  and 
the  English  criminal  law  punish  intercourse  obtained  by  fraud, 
only    when   fraud    consists    in  the  personation  of  the  husband. 

(J)  By  means  of  fraudulent  artifices  or  artful  machinations,  a  person  is  oiroumvented 
in  a  manner  so  as  to  take  by  surprise  his  will  which  was  directed  to  something  quit© 
different  fiom  ihe  act  to  whioh  he  is  subjected. 

(k)  The  oircumvetiting  with  daric  artifices  the  mind  of  another,  inclined  to  credulity 
and  easy  of  belief,  with  the  object  of  obtaining  the  sacrifice  of  her  modesty,  constitutes, 
an  imputability  less  than  that  produced  by  open  force. 

*"  IV.  318.  I  10  Art.  1140. 
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1'he  California  Penal  Code  provides  for  the  punisliment  of 
sexual  intercourse  with  a  woman  as  rape,  when  slie  is  uncon- 
scious of  the  nature  of  the  act,  or  incapahle  of  givino-  consent, 
or  when  she  is  prevented  from  resisting  the  intercourse  liy 
''threats  of  immediate  and  gieat  bodily  harm,"  but  does  not 
provide  for  any  case  of  fraud  except  tiiat  involved  in  personat- 
ing her  husband.'^'' 

139.     Sometimes,  ifc  has  indeed    been   observed,   tliat  con- 
sent   procured  by    fraud    is  not   consent. 
Consent   obtained  by     ^^^  ,i,g  observation  in  most  cases   was  a 
iraud.   chieny    negatives  7-.  ..  ,  i    ,i         i     •  . 

rape,  under  spccidlegis-  ^^re  obiter  chctum,  and  the  decision 
lation.  did    not    turn    on   it:^    Real    authorities 

are  not  wanting,  however,  in  favour  of 
that  view.  Thus,  Dr.  Wharton  observes,^  that  "  acquiescence 
extorteii  by  fear  or  fraud  is  no  defence;"  and  that  "consent 
obtained  by  fraud,  as  a  general  rule,  is  to  be  treated  as  a 
ijullity."'-^*  Mr.  Clark  also  observes  that  "if,  in  any  case,  the 
consent  of  the  person  injured  is  obtained  by  fraud,  his  consent 
furnishes  no  excuse."^  He  also  does  not  cite  anv  otiier  cases 
or  authorities  in  suj)port  of  his  view. 

On  grounds  of  public  policy,  it  has  been  enacted  in  some 
States  that  sexual  intercourse  by  consent  obtained  by  fraud  is 
rape,  in  Texas,  for  instance,  carnal  intercourse  witii  a  female 
without  her  consent  is  expressly  enacted  to  be  rape,  when  it  is 
obtained  by  fraud  or  by  force  or  threats :  and  it  is  held  that 
carnal  intercourse  with  a  womnn,  obtained  i)y  means  of  fraud, 
is  rape  only  when  such  intercourse  is  had  with  a  married 
woman,  and  that  "the  fraud  must  consist  in  the  use  of  some 
stratagem  by  which  the  woman  is  induced  to  believe  that  the 
offender  is  her  husband." °  The  |jrovision  is  usually  not 
general,  but  a[)plicable  only  to  cert^iin  forms  of  fraud. 
Thus  Livingston's  Draft  of  Louisiana  Penal  Code  laid  down" 
that  consent  to  sexual  connection  could  not  be  presumed  to 
have  been  given,  from  an  acquiescence  in  the  connection, 
when    produced  by    force,  menace  or   fraud;  and    Livingston 

(E)  In  support  of  this  statement,  he  says:  "Consent  to  a  sexual  offence,  if  fraudulently 
obtained,  does  not  bar  a  prosecution  for  suoh  offence  ;  nor  does  consent  to  entering  a 
house,  if  fraudulently  obtained,  bar  a  prosecution  for  burglary  ;  nor  does  consent,  when 
there  is  any  deception  as  to  the  thing  to  be  taken,  bar  a  prosecution  for  larceny.'"  In 
regard  to  all  these  three  cases  it  has  been,  as  will  further  be  shown,  that  the  preponder- 
ance of  authority  is  against  the  view  taken  by  Dr.  Wharton. 


=  0  S.  2fil. 

^  Don  Moran  v.  People. 

25  Mich.,  356. 
=  1  Whart,  Ci.  L.,  1G3. 


s  146  P.  168. 

*  Clark    Or.  L.,  9. 

s  King  V.  state,  3  S.  W.  Eop.  342. 

0  Art.  4G1. 


S.  140.]         CONSENT  OBTAINED  BY  FilAUD  NEGATIVES  ASSAULT.      289 

does  not  treat  every  sort  of  fraud  as  sufficient  to  negative 
consent.  He  treats  only  two  cases  of  it  as  equivalent  to  force 
for  the  purpose,  and  expressly  lays  down,'  tliat  ''a  carnal 
knowledge  obtained  by  fraud,  does  not  amount  to  the  crime  of 
rape,  unless  the  fra,ud  consist — 

1.  In    causing    the    woman,   against  whom    the  offence  is 

committed,  to  believe  during  its  commission,  that  the 
offender  is  her  husband. 

2.  In    forcibly,  or    without  her    knowledge,  administering 

to  the  woman  who  is  injured,  any  substance  that 
produces  an  unnatural  sexnal  desire,  or  such  stupor 
as  to  prevent  or  weaken  resistance,  and  committing 
the  crime  while  she  is  under  the  operation  of  that 
which  is  so  administered. 

Livingston's  Code  of  Louisiana  defines  rape  as  the  carnal 
knowledge  of  a  female  under  the  age  of  eleven  years,"  or 
of  any  other  female  obtained  against  her  consent,  by  force, 
menace  or  fraud.'  lieferring  to  this  definition,  Livingston  in  his 
Introductory  Report  says"  that  "  when  the  object  is  attained 
by  fraud,  the  consent,  though  apparently  given,  is  as  much 
wanting  in  reality,  as  when  violence  is  applied." 

140.     The  leading  decision  in  support  of  consent  not  being 
affected    by     fraud    is    that    of  Reg.    v. 
Consent  obtained  by     Q^re^ice,''  in  which    the  fraud   consisted 
fraud  negatives  assault.  ,  .  '      ,  .  n       n  , 

rather   in  the  suppression  or  a  tact,  than 

in  its  affirmance.  The  Court  of  Queen's  Bench  Division  held 
that  infecting  one's  wife  with  gonorrhoea  by  sexual  intercourse 
with  her  was  not  an  assault,  as  the  intercourse  was  with  the 
wife's  consent.  It  was  contended  against  that  view,  that 
the  husband  had  not  disclosed  his  diseased  condition  to  her, 
and  that  it  was  a  duly  of  his  to  do  that,  and  the  non-disclosure 
being  a  fraud,  consent  induced  by  it  must  be  held  to  be 
vitiated  by  the  fraud.  The  contention  was,  however,  over- 
ruled. 

The  contrary  had  been  held  in  Beg  v.  Bennett,'^''  in 
which  a  person  was  indicted  for  indecent  assault  while 
diseased,  upon  his  niece,  she  being  ignorant  of  his  disease. 
Wiiles,  J.,  in  his  summing  up,  said  :  "Although  the  girl  may 
have    consented  to  sleep,    and    therefore   to    have  connection. 


•>  Art.  463. 
8  Art,  467. 
'  Alt.  460. 

37 


10  R  180. 

11  22  Q.  B.  D.,23. 

12  4  F.  &  F.,  1105. 
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with  lier  uncle,  j'el  if  she  did  Fiot  consent  to  tlie  aggravated 
circumstances,  /.  e.,  to  corineclion  with  a  diseased  man,  and 
a  fraud  was  comniilted  on  her,  the  prisoner's  act  would  be  an 
assault  by  reason  of  such  fraud.  An  assault  is  within  the 
rule  that  fraud  vitiates  consent,  and  therefore  if  the  prisoner, 
knowing  that  he  had  a  foul  disease,  induced  his  niece  to 
sleep  with  him,  iutending  to  possess  her,  and  infected  iier,  she 
being  ignorant  of  his  condition,  any  consent  which  she  may 
liave  given  would  be  vitiated,  and  the  prisoner  would  be 
guilty  of  an  indecent  assault." 

This  was  followed  in  Eec/  v.  Sinclair,''-'^  in  which  Shee,  J., 
said  ;  "If  he  knew  that  he  had  sucli  a  disease,  and  that  the 
probable  consequence  would  be  its  communication  to  the  girl, 
and  siie  in  igiioriince  of  it  consented  to  the  connection,  and 
you  are  satisfied  tiiat  she  would  not  have  consented  if  she 
had  known  the  fact,  then  her  consent  is  vitiated  by  the  deceit 
practised  upon  her,  and  the  prisoner  would  be  guilty  of  an 
assault,  and  if  he  thus  communicated  the  disease,  of  inflicting 
upon  her  actual  bodily  harm." 

These  two  cases  were,  hcvvever,  dissented  from.  Thus  in 
Hegarty  v.  Slnne^*'  in  which  FitZizerald,  J.,  speaking  of  the 
case  oi  Eeg.  v.  Bennett,  said  :  "  Wilies,  ,1.,  there  assumed  that 
the  prosecutrix,  being  capable  of  consenting,  had  consented  to 
sexual  intercourse  with  the  prisoner,  but  would  not  have 
done  so  if  she  had  known  he  was  diseased  ;  and  then  applying 
to  the  case  the  rule  that  fraud  vitiates  consent,  held  that  the 
prisoner  was  guilty  of  an  assault  in  the  act  of  sexual  inter- 
course.    The  ruling  of  the  judge  was  uncalled  for  by  the  facts. 

There  was  no  consent  to  the  prisoner's  act Assuming, 

however,  that  there  was  evidence  of  consent,  and  taking  the 
proposition  as  stated,  v\hich  the  judge  intended  to  decide,  it 
seems  to  me  that  it  was  a  mistake  to  apply  the  principle  to 
such    a  case,    and  the  consequence  of  doing  so  woidd  be  most 

serious If  the  maxim  should    be  so  applied  where  are 

we  to  stop?  We  must  necessarily  apply  the  y\i\&  suppressio 
veri  in  favour  of  the  common  prostitute  who  chooses  to  allege 
that  some  one  of  the  people  who  have  used  her  for  pay  has 
communicated  disease  to  htr.  I  may  point  out  that  R.  v. 
Bennett  rests  not  on  the  vitiation  of  consent,  but  on  the 
aggravated    results.     Thus    the   judge   says    that    it    was  the 

13  13  Cox  C.  C,  28.  I      1'  14  Cox  C.  C,  128. 
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frand  practised  on  the  girl  in  concealing  the  fact  of  the 
prisoner's  diseased  state,  which  vitiated  her  consent  to  sexual 
intercourse,  but  would  the  indictment  lie  for  an  assault  if  it 
had  not  been  for  the  subsequent  resuh?  R.  v.  Bennetl  is,  in 
truth,  a  case  in  which  a  familiar  maxim  whs  strained  and 
misapplied  to  reach  a  person  who  had  undoubtedly  been 
guilty  of  a  great,  moral  offence.  ....  If  i?.  v.  Bennett  is 
law,  the  statute  12  &  13,  Vict,  c.  7Q,  s.  1,  re-enacted  by  24  and 
25  Vict.  c.  100,  s.  49,  was  not  necessary.  By  that  enact- 
ment it  is  provided  that  whoever  shall  by  false  pretences, 
false  representation,  or  other  fraudulent  means,  procure  any 
woman  or  girl  under  the  age  of  twenty-one  years,  to  have 
illicit  intercourse  with  any  man  shall  be  guilty  of  a  misde- 
meanour. R.  V.Bennett  derives  no  weight  from  R,  v.  Sinclair, 
save  the  acquiescence  of  the  judge  in  the  maxim  that  consent 
will  be  vitiated  by  deceit.  It  was  admitted  in  tiiat  case  that 
there  was  no  evidence  of  such  an  act  of  resistance  as  would 
justify  a  conviction  for  rape,  but  the  girl  did  resist,  and  there 
was  nothing  from  which  consent  could  be  inferred.  The 
prisoner  was  convicted  of  an  assault  doing  actual  bodily  harm, 
and  I  am  not  quite  able  to  see  how  that  verdict  could  be 
sustained  in  the  particular  case  when  the  case  failed  as  a  rape." 

And  both  those  decisions  may  be  taken  as  actually  overruled 
by  that  in  Reg  v.  Clarence,  to  which  reference  has  already  been 
made,  and  in  wliich  the  question  was  to  some  extent  complicated 
by  the  circumstance  that  the  intei'course  was  by  the  woman's 
own  husband,  in  which  case  the  intercourse  is  not  necessarily 
with  her  consent,  but  often  only  in  discharge  of  the  duties 
of  her  marital  condition.  Wills,  J.,  in  this  case  said  :  "That 
consent  obtained  by  fraud  is  no  consent  at  all  is  not  true  as  a 
general  proposition  either  in  fact  or  in  law.  If  a  man  meets 
a  woman  in  the  street  and  knowingly  gives  her  bad  money 
in  order  to  procure  her  consent  to  intei'course  with  him,  he 
ol)tains  her   consent  by  fraud,    but  it  vvould  be   childish  to  say 

that  she  did  not  consent If  suppression  of  the  truth 

be  a  material  element  in  the  inquiry,  actual  misrepresen- 
tation on  the  subject  of  health  would  put  an  unmarried  man 
or  woman  in  the  same  position  as  the  married  man  or 
woman  who  conceals  that  fact  against  which  the  married 
state  ought  to  be  a  sufficient  guarantee.  I  intentionally 
refer  to  women  as  well  as  men,  for  it  is  a  great  mistake 
to  look  at  questions  of  this  kind  as  if  sexual  faults  and 
transgressions  were  all  on  the  side  of  one  sex.  The  unmarried 
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■woman  who  solicits  and  tempts  a  perhaps  reluctant  man  to 
intercourse  which  he  would  avoid  like  death  itself  if  he 
knew  the  truth  as  to  her  health,  must  surely,  under  some 
circumstances     at   least,     come     under     the  same   criminal 

liability  as   the    man If  coition,    under  the 

circumstances  in  question,  be  an  assault,  and  if  the  reason 
why  it  is  an  assault  depends  in  any  degree  upon  the  fact 
that  consent  would  have  been  withheld  if  the  truth  had 
been  known,  it  cannot  the  less  be  an  assault,  because  no 
mischief  ensues  to  the  woman,  nor  indeed,  where  it  is  merely 
uncertain  whether  the  man  be  infected  or  not.  For  had 
he  disclosed  to  the  woman  that  there  might  be  the  peril  in 
question,  she  would,  in  most  cases  other  than  that  of  mere 
prostitution,  have  refused  her  consent,  and  it  is,  I  should 
hope,  equally  true  that  a  married  woman,  no  less  than  an 
unmarried  woman,  would  be  justified  in  such  a  refusal.  .  .  . 
The  question  raised  is  of  very  wide  application.  It  does 
not  end  with  the  particular  contagion  under  consideration, 
but  embriices  contagion  communicated  by  persons  having 
small-pox  or  scarlet  fever,  or  other  like  diseases  quite  free 
from  the  sexual  element,  and  whilst  so  afflicted  coming  into 
a  personal  contact  witii  others  which  would  certainly  have 
been  against   the    will   of  those  touched  had  they  known  the 

truth At  marriage  the  wile  consent:?  to  the  husband 

exercising  the  marital  right.  The  consent  then  given  is  not 
confined  to  a  husband  \>hen  sound  in  body,  for  I  suppose  no 
one  would  assert  that  a  husband  was  guilty  of  an  offence 
because  he  exercised  such  right  when  afflicted  with  some 
complaint  of  which  he  was  then  ignorant.  Until  the  con- 
sent given  at  marriage  be  revoked,  how  can  it  be  said  that 
the  husband  in  exercising  his  marital  right  has  assaulted  his 
wife?  In  the  present  case,  at  the  time  the  incriminated  act 
was  committed,  the  consent  given  at  marriage  stoo<l  unre- 
voked. Then  how  is  it  anasstiult?  The  utmost  the  Ciown 
can  say  is  that  the  wife  would  have  withdrawn  her  consent 
if  she  had  known  what  her  husband  knew,  or,  in  other  words, 
that  the  husband  is  guilty  of  a  crime,  viz.,  an  assault,  because 
he  did  not  inform  the  wife  of  what  he  then  knew.  In  my 
judgment  in  this  case,  the  consent  given  at  marriage  still 
existing  and  unrevoked,  the  prisoner  has  not  assaulted  his 
wife." 

Similarly,  Stephen,  J.,  observing  that  the  maxim  that  fraud 
vitiiates  consent  was  not  true  in    regard  to    criminal    nuUteis   if 


S.  141.]  FRAUD  VITIATES  CONSENT  MERELY  AS  AN  EREOB.  293 

taken  to  apply  in  the  fullest  sense  of  the  word,  and  with- 
out qualification,  said:  "  If  we  apply  it  in  that  sense  to  the 
present  case,  it  is  difficult  to  say  that  the  prisoner  was  not 
guilty  of  rape,  for  the  definition  of  rape  is  having  connection 
with  a  woman  without  her  consent ;  and  if  fraud  vitiates  consent, 
every  case  in  which  a  man  infects  a  woman  or  commits  bigamy, 
the  second  wife  .  being  ignorant  of  the  first  marriage,  is 
also  a  case  of  rape.  Many  seductions  would  be  rapes,  and  so 
might  acts  of  prostitution  procured  by  fraud,  as  for  instance 
by  promises  not  intended  to  be  fulfilled.  These  illustrations 
appear  to  show  cieaily  that  the  maxim  that  fraud  vitiates  con- 
sent is  too  general  to  be  applied  to  these  matters  as  if  it  were 
absolutely  true."  In  another  place,  the  learned  Judge  said: 
"  To  seize  a  man's  hand  without  his  consent  is  an  assault ;  but  no 
one  would  consent  to  such  a  grasp  if  he  knew  that  he  risked 
small-pox  by  it,  and  if  consent  in  all  cases  is  rendered  void 
by  fraud,  including  suppression  of  the  truth,  such  a  gesture 
would  be  an  assault  occasioning  tictual  bodily  harm  as  much 
as  the  conduct  of  the  prisoner  in  this  case."^^ 

The  same  principles  will  apply  to  cases  of  ordinary  assaults 
also.  Thus,  a  medical  man  making  a  woman  strip  and  pulling 
off  her  clothes  under  the  pretence  that  he  could  not  otherwise 
judge  of  her  illness  has  been  held  to  be  guilty  of  an  assault.^® 
The  Court  of  Cassation  held  in  1884  and  18S5  that  fraudulent 
manoeuvers  employed  by  a  physician  in  regard  to  patients  who 
should  consult  him,  with  a  view  to  lead  ihem,  by  surprise  and 
without  their  consent,  to  submit  to  attouchements  et  des  caresses 
obscenes,  are  such  as  would  constitute  f  attentat  a  la  pudeur 
avec  violence.^'' 

141.     There   are  certain    other  matters  also  in  which  fraud, 

^      ,  .  .  no    doubt,    is   generally   held    to   vitiate 

.e^rasrSr""     -nser^t      This     however,  is  only  on   ac- 

count  oi  the  element  oi  error  which  is 
comprised  in  fraud,  and  not  on  account  of  deception  or  of  that 
wilfulness  which  chiefly  distinguishes  it  from  error.  As  a 
result  of  this,  the  matters  in  which  fraud  has  that  effect  are 
those  in  which  a  mere  mistake  also  would  have  that  effect. 
Among  these,  the  chief  about  which  there  appears  to  be  a 
general   unanimity,  is  the  nature   of  the   act.     Thus  Stephen, 

1'  22  Q.  B.  D,,  39.  1  "  Eeg.r.  Eosinski,  1  Mood.  C.C.,  19 
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J.,  in  Iteg.  v.  Glarence,^^  speaking  of  the  application  in 
criminal  cases  of  the  maxim  that  fraud  vitiates  consent,  observ- 
ed: "I  do  not  at  all  deny  that  in  some  cases  it  applies,  thouo-li 
it  is  often  used  with  reference  to  cases  Avhich  do  not  fall  within 
it  ...  .  The  only  cases  in  which  fraud  indisputably 
vitiates  consent  in  these  matters  are  cases  of  fraud  as  to  the 
nature  of  the  act  done.  As  to  fraud  as  to  the  identity  of 
the  person  by  whom  it  is  done,  the  law  is  not  quite  clear. 
The  judgments  in  the  case  of  72.'^.  v.  /^^ee,  justify  the  obser- 
vation that  the  only  sorts  of  fraud  which  so  fnr  destroy  the 
eiFect  of  a  woman's  consent  as  to  convert  a  connection  con- 
sented to  in  fact  into  a  rape  are  frauds  as  to  the  nature  of  the 
act  itself,  or  as  to  the  identity  of  the  person  who  does  the  act. 
There  is  abundant  authority  to  show  that  such  frauds  as 
these  vitiate  consent  both  in  the  case  of  rape  and  in  the  case 
of  indecent  assault.  I  should  myself  prefer  to  say  that  con- 
sent in  such  cases  does  not  exist  at  all,  because  the  act  con- 
sented to  is  not  the  act  done.  T  do  not  think  that  the  maxim 
that  fraud  vitiates  consent  can  be  carried  further  than  this 
in  criminal  matters." 

In  the  same  case,"  Field,  J.,  after  referring  to  what  ai^e 
called  personation  and  surgical  operation  cases,  observed, 
that  in  them,  "  the  fraud  by  which  the  consent  was  obtained 
was  a  fraud  as  to  person  and  circumstances,  and  did  not 
as  in  this  case  relate  to  the  very  act  of  connection,  its 
physical  nature  and  conditions,  and  it  seems  to  me  to  follow 
that  a  consent  induced  by  a  fraud  relating  to  the  physical 
nature  and  conditions  of  the  act  itself  falls  still  more  clearly 
within  this  principle." 

142.  Even  in  cases  of  abduction,  fraud  is  not  treated  as 
identical  with  force,  though,  so  far  as  the 

Consent  obtained  by  commission  of  the  ■  oftence  is  concerned, 
iraud  does  not attect  ab-      ,,  ..  r   ,t       ,  •  • -i        i 

duction.  ™^  operation  or  the  two  is   considered 

equivalent.       Almost    every    legislature 

dealing  with  the  subject,  has  enacted  that  fraud  will  constitute 

the   offence    of  abduction   quite  as  much   as  force   will.     The 

Indian    Penal    Code^"   thus   enacts,  that    "  whoever   by   force 

compels,  or  by  any  deceitful  means  induces,  any  person  to  go 

from  any  place,  is  sa'd  to  abduct  that  person."     In    England, 

24  &  25  Vict.  c.  ]  00,  s.  56,  provides    for   the   punishment  of 

1"  2::  Q.  B.  D.,  43.  |  i"  P.  61. 
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any  person  "  who  shall  uiilinvfully,  either  by  force  or  fraud, 
lead  or  take  away,  or  decoy,  or  entice  away  or  detain  any 
child  under  the  age  of  fourteen  years."  S.  53  of  the  same  Act 
provides  for  the  punishment  of  any  person  who  "  shall  frau- 
dulently allure,  take  away  or  detain  such  woman  (having 
interest  in  any  estate  or  property),  being  under  the  age  of 
twenty-one  years."  Stephen,  in  his  Digest  of  the  English 
Criminal  Law,  lays  down  broadly  that  "  if  the  consent  of  the 
person  from  whose  possession  the  girl  is  taken  is  obtained 
by  fraud,  the  taking  is  deemed  to  be  against  the  will  of  such 
person."  ^^ 

The  Code  Penal  ignores  all  distinction  between  le  rapt  de 
violence  and  le  rapt  de  seduction  of  the  ancient  French  Law,  and 
Art,  354  of  the  Code  provides  the  punishment  oi  reclusion  for 
every  one,  who  should  have,  par  fraud  ou  violence,  enleve  ou  fait 
enlever  dis  mitieurs,  ou  les  aura  entraines,  detournes  ou  deplaces, 
ou  les  aura  fait  entratner,  deiourner  ou  deplacer  des  lieux  ou 
lis  etaient  mis  par  cetuv  a  Vautorite  ou  a  la  direction  desqusls  its 
etaitnt  sounds  ou  confes.  Even  in  cases  under  that  section, 
fraud  is  held  not  to  negative  consent  which  actual  force  would 
in  such  a  case  do,  but  to  negative  free  consent,  which  alone 
is  really  essential  to  avoid  the  oift-nce  of  rapt.  Thus,  in  a 
case  where  on  an  indictment  of  that  offence,  the  defence  was 
based  on  the  consent  of  che  parents  of  the  girl  abducted,  and 
it  had  been  obtained  by  a  false  assurance  given  to  them  as  to 
the  place  where  she  would  be  taken,  the  court  only  said,  that 
Dne  could  not  call  free  assent  that  w^hich  had  been  obtained 
only  by  fourherie  (trickj.^^ 

The  Italian  Penal  Code  also  j)rovides  the  one  a:id  the  same 
punishment  for  any  one  who  con  violenza,  minaccia  o  inqanioo, 
sottrae  o  ritiem,  per  fine  di  libidim  o  di  matrimonio.^^  And 
the  reason  for  giving  the  same  operation  to  violence  and  fraud 
in  cases  of  abduction  is  well  explained  by  Giulio  Crivellari  in 
his  Concetti  Fondamentali  di  Dlritto  enale.  He  say s  ^Hhat  they 
are  placed  alternatively  dalla  dottrina  e  dalle  legislazioni,  percJie 
Idfrode  come  la  violenza  escludendo  il  libero  consenso  del  soggetto 
jjassivo  fanno  sorgere  {ciascuna  di  loro')  la  contraddizione  del 
fiatto  col  diritto  della  liberta  individuale.  La  ragione  delVegua- 
glianza  giuridica  del  dui  mezzi  consiste  nella  presunzions  del 
dissmso  ddla  vittima,  presunzione  die  ristdta  faiito  dalla  frode 

2  1  Art.  279.  1  ^3  Arts.  340,  341. 

22  IV.  Adolph.  &  Helie,  'IQC.  j  "^  Art.  119i.>. 
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guanto  dalla  violenza.  Ed  e  cib  cost  vsro,  che  se  taluno  avesse 
fatto  venire  nella  propria  casa  una  donna  mediante  ingannevoli 
raijgiri  e  poscia,  trovatasi  cold,  avesse  aderito  di  buona  voglia  ai 
disideri  dd  sua  rapitore,  nan  vi  sarehbero  gli  estremi  di  un  reato, 
perche  alia  violenza  carnale  ed  al  ratio  violento  mancherebbe 
Vestramo  della  vis  ;  e,  malgrado  la  presenza  di  un  inganno,  non 
potrebbe  sostenersi  il  ratio  fraudolznto,  perche  la  spontanea 
adesions  successiva  eliderebbe  la  presunzione  del  dissenso.'-''  He 
furtlier  adds  that  violence  and  fraud  are  not  the  real  essence 
of  the  offence,  which  consists  in  the  soggiogamento  di  una 
contraria  volonta,  del  quale,  d^ordinario,  si  ha  una  manifes- 
tazione  nelVinganno  o  nella  forza  adoperati  per  ottentrlo /'"^ 
And  the  same  rule  applied  in  regard  to  fraud  and  violence, 
when  the  offence  was  not  technically  an  abduction,  but  what 
in  Italian  Law  is  designated  as  plagio,  and  which  is  defined 
as  ?a  violenta  0  fraudolenta  abduzione  di  un  noma  per  causa 
dilucro.^'"-"'' 

The  German  Penal  Code  also  provides  for  the  punishment 
equally  of  a  person  who  removes  a  person  from  a  place  or  with- 
draws a  minor  from  the  guardianship  of  any  one,  or  carries 
away  a  female  against  her  will,  with  certain  objects  whether 
the  removal,  the  witlidrawal,  and  the  carrying  away  is  by 
List,  Drohung  or  Geioalt.^" 

The  same  appears  to  have  been  held  even  apart  from 
special  leoisiation,  under  the  Common  law.  Thus  in  Eeg  v. 
Hopkins,^''  where  a  person  was  indicted  for  the  abduction  of  an 
unmarried  girl  under  sixteen  years  of  age,  "against  the  will"  of 
her  father,  the  indictment  was  sustained,  as  it  appeared  that  the 
consent  of  the  parents  was  induced  by  fraud;  Grurney,  J.,  refer- 
ring to  some  cases,  to  "show  that  the  law  has  long  considered 
fraud    and  violence  to  be  the  same."    In  the    United  States,  it 

(I)  By  doctrine  and  by  legislation,  because  fraud,  as  well  as  violence  excluding  the 
free  consent  of  the  passive  subject,  give  rise  (either  of  them)  to  a  oontradictioa  of  the 
act  with  the  right  of  individual  liberty.  The  reason  of  this  juridical  equality  of  the  two 
means,  consists  ia  the  presamption  of  the  dissent  of  the  viotim,  a  presumption  which 
results  as  mueh  from  fraud  as  from  violence.  This  is  so  true  that,  if  anybody  has  caused 
a  woman  to  oome  to  his  own  house  by  means  of  deceitful  devices,  and  subsequently 
fiuding  herself  there,  she  has  agreed  of  her  own  good  will  to  the  desires  of  her  abductor, 
there  would  not  occur  the  elements  of  the  crime,  for  there  would  be  wanting  for  carnal 
violence  and  violent  abductionthe  essentials  of  vis  (force),  and  in  spite  of  the  presence 
of  fraud,  fraudulent  abduction  could  not  be  sustained,  because  the  free  consent  which 
followed  would  avoid  the  presumption  of  dissent. 

(m)  Subjection  of  a  contrary  will,  which   ordinarily  has  a   manifestation  in  the  fraud 
or  foroe  adopted   to  obtain  it. 
(n)  The  violent  or  fraudulent  abduction  of  a  man  for  the  sake  of  gain. 

~»5  Criv.  Con.  Pond.  Uir,  Pea,,  397.        |  "  S.  234. 

»'  0.  &  M.,  25i. 


.&.  1430  CONSENT    OBTAINED  BY  FRAUD  IN  THEFT.  297 

appears  to  be  generally  assumed  that  if  the  consent  of  a  girl 
to  ker  going  with  any  person,  or  of  her  guardian  from  whose 
possession  she  is  taken  away  by  that  person  is  obtained  by  fraud, 
the  taking  is  to  hi  deemed  aginst  her  will  or  the  will  of  the 
guardian.  Thus  in  lieyir  v.  People,^^  the  indictment  was 
under  a  section  of  the  Revised  Statutes,  which  made  it  punish- 
able for  a  person  "  to  take  any  woman  unlawfully  against 
ker  will,  with  intent  to  compel  her  by  force,  menace  or 
duress  to  marry  him,  or  to  marry  any  other  person,  or  to  be 
defiled,  &c.  ;"  and  it  was  sustained,  as  it  was  by  the  false  repre- 
sentation that  the  defendant  had  procured  for  the  prosecutrix 
a  situation  as  a  servant  in  a  respectable  family,  that  he  had 
induced  her  to  go  with  him  to  a  house  of  prostitution,  with 
intent  to  compel  her  to  be  defiled  ;  the  inducing  her  to  ac- 
company him,  under  the  circumstances,  being  held  to  be  a 
taking  "against  her  will,"  within  the  Statute.  The  decision 
in  People  v.  DeLeon^^  also  proceeded  on  the  same  principle, 
Andrews,  J.,  in  delivering  the  opinion  of  the  court,  saying : 
"  The  consent  of  the  prosecutrix  having  been  procured  by 
fraud  was  as  if  no  consent  had  been  given  ;  and,  the  fraud 
being  a  part  of  tke  original  scheme,  the  intent  of  the  defen- 
dant was  to  cause  the  prosecutrix  to  be  sent  out  of  the  State 
against  her  will."  In  State  v.  George^'^  abduction  was  said 
to  be  the  taking  and  carrying  of  a  ward  or  wife,  &c.,  by  fraud, 
persuasion,  or  open  violence. 

143.     The   rule   that   fraud  is  equivalent  to  force  does  not 

apply,  however,   to   cases   of  theft.     In 

How      far     consent     j^j-^^     ^j^g    obtaining    of  a  property  by 

obtained    by    fraud     is      /.       j  •     j      i.       -.i  ,  j.i     r^.    i     "L 

consent  in  theft.  vtWiO.  is  dealt  with  not  as    theft   but    as 

cheating,  and  there  is  no  distinction 
whether  it  is  the  ownership  of  the  property  that  is  thus  ob- 
tained, or  only  its  possession.  The  offence  of  cheating  is 
defined"  as  "fraudulently  or  dishonestly  inducing  a  person 
whom  he  has  deceived  to  deliver  any  property  to  any  [lerson, 
or  to  consent  that  any  person  shall  retain  any  property,"  and 
it  is  not  necessary  that  the  "  delivery  "  or  the  "  retention  " 
should  have  reference  to  permanent  ownership. 

In  the  English  law  also,  there  is  no  theft  if  aperson  is  induced 
by  fraud  to  part  with  his  ownership  of  a  thing.  Thus  in  Tha 
Queen  v.  Prince,^^  Blackburn,  J,,  observed  :  "As  the  law  now 

«•»  8f5  N.  T.,  369.  I  '»  93  N.  Car.,  5fi7. 

*»  109  N.  T.,  226.  I  "I.  p,  c.,  S.  415. 

"  1  C.  a.  Res.,  156. 
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stands,  if  the  owner  intended  the  property  to  pass,  though  he 
would  not  so  have  intended  had  he  known  the  real  facts,  that  is 
sufficient  to  prevent  the  oiFence  of  obtaining  another's  pro- 
perty from  amounting  to  larceny."  So  also,  in  Reg.  v, 
Middleton,  ^  Bramwell,  B.,  said :  "  But  where  the  dominus  has 
•voluntarily  parted  with  the  possession,  intending  to  part  with 
the  property  in  the  chattel,  it  has  never  yet  been  held  that 
lai'ceny  was  committed,  whatever  fraud  may  have  been  used 
to  induce  him  to  do  so,  nor  whatever  may  be  the  mistake  he 
committed,  because  in  such  case  the  dominus  is  not  invitus,^' 
Stephen,  in  his  Digest  of  Criminal  Law,**  lays  down  that 
"  it  is  not  theft  to  persuade  any  person  by  fraud  to  transfer  the 
property  of  any  chattel  to  any  person,  though  such  an  act 
may  be  an  offence"  of  obtaining  goods  by  false  pretences  or 
cheating. 

This  rule  of  English  law  does  not  warrant,  however,  a  general 
conclusion  as  to  the  effect  of  fraud  on  consent,  as  it  is  consi- 
dered theft  if  the  inducement  is  not  to  part  with  the  ownership 
of  the  thing,  but  with  only  its  possession.  Thus  Stephen  says, 
that  "  theft  may  be  committed  by  fraudulently  obtaioing  from 
the  owner  a  tran  fer  of  the  possession  of  a  thing,  the  owner 
intending  to  reserve  to  himself  his  property  therein,  and  the 
offender  intending,  at  the  time  when  the  possession  is  obtained, 
to  convert  the  thing  without  the  owner's  consent  to  such 
conversion.  The  English  cases  on  the  point  are  collected  as 
illustrations  to  the  above  provision  in  the  Digest,  as  well  as  in 
'the  second  volume  of  Russell's  work  on  Crimes,'' 

The  same  rule  is  recognized  in  Scotland,  Avhere  Alison  in  his 
work  on  Criminal  Law^' laid  down,  that  it  was  theft,  although  the 
article  stolen  was  obtained  "  on  some  false  pretence,  or  by  a  trick, 
from  the  true  owner,  provided  there  was  no  consent  obtained  by 
false  representations  to  the  actual  transfer  of  the  property  of 
the  article  in  question."  When  possession  is  obtained  by  such 
false  representations  made  to  induce  the  owner  to  sell  or  part 
with  the  property,  the  crime  is  swindling  ;  but  where  possession 
is  obtained  on  some  inferior  title,  intended  only  to  give  the 
right  of  interim  custody,  the  offence  is  held  there  to  be 
theft  ;  the  distinction  between  the  two  classes  of  cases  being 
that  in  the  former,  the  proprietor  has  agreed  to  transfer  the 
property,  therefore  he   has  only  been  imposed    upon  in  the 


»»  2  C.  n.  Eos.,  55.  I  "  I"-  P-  1«,  196. 

»♦   Art.   331.  I  "   I-  269. 
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transfer  ;  in  the  latter  "  he  has  never  agreed  to  part  with  his 
property,  and  therefore  the  subsequent  appropriation  is  theft." 
Thus  Macdonald,  in  his  work  on  the  Criminal  Law  of  Scot- 
land,^ says  :  "  When  it  is  said  that  if  the  taker  believed  he  had 
the  owner's  concurrence,  he  is  not  guilty  of  theft ;  this  does  not 
cover  the  case  of  the  cozicurrence  being  obtained  by  fraud. 
Where  a  person  called  at  houses  at  which  goods  had  been  left, 
and  got  delivery  of  them  by  representing  himself  to  be  the 
messenger  of  ihe  tradesman,  and  stating  that  his  master  had  sent 
him  for  them,  this  was  held  to  be  theft.  The  same  was  decided' 
where  the  offender  pretended  he  had  been  sent  to  get  goods  on 
sight,  and  where  persons  stated  at  a  luggage-room  that  they 
had  been  sent  to  get  luggage,  or  pretended  to  be  the  owners." 

The  same  distinction  is  generally  reeognised  in.  the  United, 
States.  Thus  in  Bassett  v.  Spofford,^^  Allen,  J.,  with  the  cour 
currence  of  all  the  members  of  the  court  (save  Grover,  J.,  not 
voting),  said  r  "  Although  the  consent  was  obtained  by  gross 
fraud,  there  is  no  larceny.  But  the  consent  must  be  to  part  with 
the  property,  and  not  the  naked  possession  for  a  special  pur- 
pose;" and  again,  "if  the  owner  intends  to  part  with  the  property 
and  delivers  the-  possession,  there  can  be  no  larceny,  although 
fraudulent  means  have  been  used  to  induce  him  to  part  with- the 
goods."  So- also  one  who  obtains  money  from  another  on  the 
pretence  that  he  wiH  bet  it  for  him  on  a  race,  which  he  pretends 
to  do,  and  converts  the  money  to  his  own  use,  is  guilty  of  lar- 
ceny.^'* Sometimes,  however,  it  is  also  held  that  there  is  no 
larceny  even  in  case  of  the  transfer  of  possession-.  Thus,  the 
Supreme  Court  of  New  York  held  in  People  v.  Smith,^'^  that 
although  the  owner  should  be  induced  to  part  with  his  property 
by  fraudulent  means,  yet  if  he  actually  intended  to  part  witli  it, 
and  delivered- up  possession  absolutely,  it  would' not  be  larceny. 

It  thus  appears  that  the  distinction  between  the  offences  of 
larceny  and  false  pretences  generally  depends  not  so  much  on 
the  means  by  which  the  consent  has  been  induced,  but  on  the 
circumstance,  whether  it  is  the  ownership  of  the  property  or  its 
possession  that  has  been  given.  This  is  due  chiefly  to  the 
historical  development  of  the  oftence  of  larceny,  which  was 
gradually  extended  to  the  cases  of  taking  by  fraud  simply  to 
avoid  their  escaping  from  punishment  altogether,  as  the  Com- 
mon law  did  not  recognize  the  offence  of.  cheating;  and  no  general 

3'  P.  21.  I  »'  Doss  w.  People,  41  N.E.  (lU.) 

'»  45N,  Y.,  387,  I  Bep.,  1093. 
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inference    may,  therefore,  be  derived  from  such  cases,  as  to  the 
nature  of  consent. 

In  Europe,  the  separate  oflFence  of  chpiitrng  is  recognized 
in  almost  every  country.  In  France  Vescroo  does  not  take 
the  thing  like  a  i\uGi malgre  la  vohmte  du  i>r&prletaire  {invito 
domino),  but  obtains  it  par  la  ruse,  la  remisi  valontaire ; 
and  Betrug  in  German  Penal  Law,  and  frufa  in  the  law  of 
Italy,  as  well  as  escroqujrt'a  in  France  having  deception 
of  another  and  unlawful  gain  of  oneself  as  their  essential 
constituents,  are  substantially  the  same  as  the  offence  of 
cheating  in  India.  Francesco  Carrara,  in  his  work  entitled 
Programma  Del  Gorso  di  Diritto  Grimifiale  "  expressly  says 
that  the  consent  of  the  proprietor  will  eliminate  and  make 
disappear  the  title  of  theft,  even  when  it  is  given  on  account 
of  fraud  (jprestato  al  seguito  di  un  inganno). 

144.     The  English  law  in  the  case  of  a  burglary  also   treats 
How    far  consent  to     consent  obtained  by  fraud  to  the  entrance 
entrance     obtained     by     ^s  no  consent,  and  the  entrance  obtained 
fraud  is  consent  in  iiouse-     by     such    consent    as    sufficient    for    the 
breaking,  purposes    of  tliiit   offence.     As  observed 

in  Roscoe's  Digest  of  the  Law  of  Ciiniinal  Evidence  :  " 
"  where,  by  means  of  fraud,  an  entrance  is  effected  into 
a  dwelling-house  in  the  night-time,  with  a  felonious  intent, 
it  is  burolary."  Thus,  where  a  person  informed  the  police 
that  robbers  were  in  the  iiouse,  and  the  constable  g>t 
the  occupier  to  open  the  door,  and  thereon  the  person 
bound  the  constable  and  the  occupier  and  carried  off  property 
fiOfn  the  house,  be  was  held  to  be  guilty  of  burglary.*'  And  the 
same  was  lield  where  a  woman  induced  a  boy  by  the  promise 
of  a  pot  of  ale  to  let  her  into  a  house  of  which  he  was  in  charge 
and  had  the  key,  and  then  sent  him  to  get  the  ale,  and  in  his 
absence  robbed  the  house  and  went  away.** 

On  the  same  principle,  "  the  getting  possession  of  a  d  welling- 
house  by  a  judgment  against  the  casual  ejector,  obtained  by 
false  affidavits,  without  any  colour  of  title,  and  then  rifling  the 
house,  WHS  ruled  to  be  within  the  statute  against  breaking  the 
house."*"  So  also  obtaining  admittance  into  a  house  under 
pretence  of  having  a  search-warrant,  oran  order  for  the  distress 
or  attachment  of  property,  is  breaking  into  a  house.  *®    Taking 


*i   Art.  2034. 
"■'  P.  345. 
*3  3  Inst.,  til. 
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lodgings  in  a  house  with  a  view  to  rot)  it  is  also  deemed  break- 
ing into  it/'  And  the  same  was  held  where  persons  knocked 
at  the  door,  and  got  in  on  pretext  of  business  with  the  owner.** 
It  is,  in  fact,  quite  an  establislied  principle  that  if  one,  with 
intent  to  commit  a  felony,  applies  for  and  obtains  admission  to  a 
dwelling  under  a  fraudulent  pretence  of  having  business  with 
the  master  of  the  house,  ibis  is  a  constructive  breach.  It  is 
not  necessary  in  such  a  case  even  that  there  should  be  any 
express  pretext,  as  in  the  absence  of  anything  else,  such  pretext 
will  be  presumed  from  the  knocking. 

Thus  in  Johnston  v.  Commonwealth*^  Rand  J  rang  M's 
bell,  with  the  intent  of  entering  uuder  the  guise  of  friendship 
or  the  pretence  of  business  and  then  robbing  the  bank,  it 
was  held  to  be  a  burglarious  entry;  a  breaking  within  the 
meaning  of  the  law.  Paxson,  J.,  in  delivering  the  opinion 
of  the  court,  said  :  "  Nor  would  it  matter  that  one  of  the 
burglars  had  established  such  social  relations  with  M  that 
he  would  have  been  admitted  without  question.  It  makes 
the  fraud  the  greater.  The  dead-laf.ch  was  down  and  the. 
door  was  locked.  The  bolts  were  withdrawn  upon  the  implied, 
if  not  express,  assurance  that  they  came  there  as  friends  for 
social  intercourse  or  to  transact  business.  This  assurance  in 
either  case  was  a  trick  and  deception.  The  law  is  not  so 
impotent  as  to  permit  a  burglar  to  enter  a  house  under  such 
circumstances  and  yet  evade  the  responsibility  of  his  act." 

The  same  was  held  in  Ducher  v.  The  8tate,^°  in  which  B  was 
living  in  a  house  witii  her  son,  John,  and  they  were  awakened 
one  night  by  some  one  knocking  at  the  door,  whom  John 
called  to  come  in.  Tiie  person  outside  pulled  the  latch-string 
without  being  able  to  open  the  door,  when  they  said  tJJat 
he  could  not  come  in.  John  then  got  up  and  opened  the 
door,  when  two  men  walked  into  the  house.  After  they  had 
entered,  one  of  them  nearly  closed  the  door  and  stood  by 
it;  the  other  stated  that  they  had  a  warrant  for  John  Ondery 
from  the  prosecuting  attorney  of  P — —  county.  John  asked  for 
time  to  put  on  his  clothes,  and  after  he  had  done  so,  one  of 
the  men  told  him  that  they  wanted  his  money,  and  asked  for 
his  mother's  money.  John  said  it  was  in  a  chest.  They  told 
her  to  get  the  key,  which  she  did.  They  tried  to  open  the 
chest,  where  John  told  them  the  money  was,  and  being  unable 


*7  Cassy,  Ke!.,  62.  I  *'  85  Pa,  St.,  54. 
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to  do  so,  with  threats  of  violence  induced  her  to  do  it,  and 
then  took  from  the  chest  the  money  described  in  the  indict- 
ment. It  was  held,  that  this  was  a  constructive  breaking  underthe 
Ohio  statute,  which  provides  against  a  forcible  breaking  and 
entering.  It  will  be  observed,  in  the  case  above  cited,  that 
the  door  was  opened  in  obedience  to  a  knock.  Not  a  word 
was  said  by  way  of  inducement  lo  open  it ;  yet  it  was  a  mani- 
fest trick  and  fraud.  When  a  person  rings  the  door-beil  of  a 
house,  the  owner  has  a  right  to  presume  that  his  visitor  calls 
for  the  purpose  of  friendship  or  business.  If,  in  obbdience 
to  tile  summons,  he  withdraws  his  bolts  and  bars,  and 
the  visitor  enters  to  commit  a  felony,  such  entry  is  a  deception 
and  fraud  upon  the  owner,  and  constitutes  a  constructive 
breaking.  Livingston's  Louisiana  Criminal  Code  distinctly 
provided  that  an  entry  into  a  house  obtained  by  fraud  was 
to  be  deemed  as  having  been  made  without  such  consent  as 
would  negative  the  offence  of  housebreaking.  ^ 

This  view  has,  hovvever,  not  been  adopted  in  India,  where 
a  theft  by  getting  an  entrance  into  a  house  by  fraud  may  be 
theft  in  a  building,  but  ni>t  housebreaking.  Thus  S.  445  of 
the  Indian  Penal  Code  provides  that  a  person  will  be  guilty  of 
housebreaking  if  he  effects  his  entrance  into,  or  departure 
from,  the  house  by  using  criminal  force,  or  committing  an 
assault,  or  by  threatening  any  person  with  assault.  There  is 
no  mention  here  of  an  entrance  or  departure  effected  by  fraud. 
If  fraud  could  be  treated  as  force,  or  consent  obtained  by  fraud 
were,  as  such,  no  consent,  the  rule  of  English  law  would  not 
have  been  departed  from  here.  Evidently,  absence  of  consent 
has  not  been  made  an  essential  of  the  otfence,  so  that  there 
may  be  no  room  for  an  argument  on  the  ground  that  consent 
obtained  by  fraud  is  no  consent. 

In  European  countries  burglary  does  not  appear  to 
be  recognized  as  an  independent  offence,  but  the  Code 
Penal  provides  an  increased  punishment  for  theft  when 
it  is  committed  with  the  aid  of  d'e^raction  or  d" escalade  or 
fausses  clefs  or  of  violence,  and  fraud  does  not  form  a  part  of 
'any  of  them.  An  entrance  gained  by  fraud  is  not  deemed  effrac- 
tion, even  though  the  latter  iacludes  sW  for  cement,  rupture^  de- 
gradation, demolition,  and  enlevement  of  murs,  toits,  planchers, 
fortes,  fenetres^  serrures,   cadenas,   ou  autres  ustensUes  ou  in- 


i  Arts.   606,  606. 
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struments  servant  a  fermer  ou  a  emphher  le  passage.^  So  also 
tlie  German  Penal  Code  provides  higher  punishment  for  theft 
"when  it  is  committed  from  a  building  by  means  of  Einhruch 
or  Einsteigen,  and  neither  will  be  satisfied  by  the  use  merely  of 
fraud.  In  Italy  it  is  the  same,  theft  being  declared  punishable 
with  reclusion  up  to  six  years,  if  the  offender  to  commit  the 
deed  or  to  carry  away  the  property  stolen  distrugga,  demolisca, 
rompa  o  scassi  ripari  de  solida  materia  posti  a  tutela  della 
persona  o  della  proprieta,  o  apra  serrature,  valendosi  di  chiavi 
false  0  di  altri  strumenti,  o  anche  della  chiave  vera  perduta  dal 
padrone,  o  a  lui  trafugata^  o  indebiiamente  avuta  o  ritenuta  ;  * 
and  fraud  will  evidently  not  meet  any  of  the  above  require- 
ments. 

Fraud  differs  from  violence  in  never  being  like  it,  an  aggra- 
vation of  theft.  In  the  Spanish  Penal  Code,  however,  for 
purposes  of  theft  from  sacred  places  or  inhabited  buildings,  the 
entrance  by  means  of  a  certain  sort  of  fraud,  i.  e.,  a  la  faveur 
de  noms  supposes  ou  en  simulant  Vautorite,  is  placed  on  the 
same  footing  with  tiie  entrance  by  escalade,  or  rupture  de  mur 
oil  toit,  ou  effraction  de  partes  ou  ferretres,  or  by  use  of  false 
keys.*  This  appears  to  bear  out  clearly  that  friiud  as  such  is 
not  deemed  equivalent  to  force  or  violence  in  that  law  ;  and  it 
is  significant  that  as  regards  theft  from  uninhabited  places, 
entrance  by  no  sort  of  fraud  whatever  is  treated  as  an  aggrava- 
tion of  theft.* 


«  Art.  393.  I         *  Ss.  431  &  432. 

»  Italian  P.  C,  Art.  404.  |         »  S.  433. 
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CHAPTER  VIII. 

Subjective  Qcalifioations  of  Consent. 

145,     It   has  been  explained  above  in  S.  14,  that  for  actual 
Consent  of  incompe-     consent   it  is  necessary  that  the  person 
tent  person  is  not  snffi-     consenting  shoulcl  have  a  knowledge  of 
cient  consent  in  criminal     the  act  consented  to.      However,  a  know- 
^''"''  ledge  of  the  tendencies  or   consequencfis 

of  the  act,  and  as  pointed  in  SS.  20  and  21  even  of  its  character 
and  non-essential  constituents  is  not  necessary  for  the  existence 
of  the  consent.  This  is  due  quits  as  much  to  the  nature  of 
consent,  as  to  the  practical  necessities  of  society.  If  there 
could  be  no  consent  to  an  act  without  a  knowledge  of  all  its 
incidents,  there  would  never  be  any  consent  at  all,  as  every 
person  consenting  to  an  act  might  plead  absence  of  hi»consent 
to  it  on  the  ground  that  he  was  not  aware  of  at  least  some  of 
them.  At  the  same  time,  it  cannot  fail  to  be  sometimes  hard, 
that  a  person  who  is  not  able  to  understand  the  nature  and 
consequences  of  an  act  should  be  able  to  give  his  consent  to 
that  act,  and  thus  to  bind  himself  to  submit  to  and  suifer  ail 
its  consequences,  without  being  able  to  complain  of  an  injury 
to  him,  simply  because  he  consented  to  some  act  which  is  the 
cause,  but  which  could  not  be  known  by  him  to  be  the  cause, 
of  that  injury. 

There  is  a  material  difference  between  a  case  of  mere  ab- 
sence of  knowledge,  and  that  of  an  incapacity  of  it,  and  tho 
two  cases  ought  to  be  dealt  with  differently  in  practice.  In 
the  former  case  a  knowledge  of  the  act  and  of  its  essential 
constituents,  including  such  consequences  as  may  be  deemed 
a  part  of  the  act  itself,  is  essential  to  and  sufficient  for  consent. 
Mere  ignorance  of  the  nature  of  the  act  and  its  other  conse- 
quences will  not  affect  the  existence  of  consent  or  even 
vitiate  consent  in  any  way,  because  if  a  person  com- 
petent to  know  them  gives  his  consent  without  a 
knowledge  thereof,  he  has  only  to  blame  himself.  It 
is  otherwise,  however,  with  persons  incapable  of  knowing 
them,  and  therefore  of  judging  the  effect  of  the  act  on  their 
own  interests.  It  is  necessary  that  such  persons,  incompetent 
and  unable  to  understand  the  nature  and  consequence.^  of  theii- 
acts,  and  therefore  unable  to  protect  their  interests,  should  be 
protected  by  law ;  and  there  can  be  no  efficient  protection  if 
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they  may  throw  it  off  at  their  pleasure  by  giving  consent  to 
acts  prejudicial  to  them.  If  they  are  to  be  protected,  protection 
inu.«t  be  given  to  them  against  their  own  consent,  and  by  an 
al)Solute  deprivation  of  the  consent  of  all  its  legnl  efficacy  and 
effect.  This  is  admitted  by  all  the  jurists.  Thus  Breithaupt  in 
his  work  on  Vole7iti  7ion  Jit  mjtiria^  says,  that  consent  being  a 
declaration  of  will,  it  is  necessary  that  the  person  giving  it  nach 
aUgemeiii  rechtlicheii  Grunds'dtzen  fcihig  ist,  seinen  Willen 
rechtlich  wirlcsani  auszudriickenJ"'' 

The  practical  difficulty  in  such  cases  is  that  the  incompeten- 
cy is  not  always  absolute  and  permanent.  The  case  of  minority 
dues  not  admit  of  much  variation,  but  unsoundness  of  intellect 
may  vary  from  con|ieiiital  idiocy  to  a  voluntary  tipsiness  of 
an  after-dinner  whisky,  and  to  e.xtend  the  same  rule  to  both 
witii  all  its  intermediate  str^ges  cannot  but  lead  to  confusion  and 
harshness  in  practice.  It  is  only  gradually  that  this  truth  was 
recognized  in  England  in  regard  to  minors  in  cases  of  rape 
against  the  rigidity  of  the  common  law  doctrine  of  the  full  effect 
of  consent.  The  consent  of  the  insane  is  in  England  and 
portionsof  the  United  States,  sometimes  still  considered  even  in 
those  cases,   a  consent   sufficient  for  purposes  of  criminal  law. 

In  certain  other  portions  of  the  United  States  sufficient 
protection  is  accorded  to  the  insane,  and  insanity  recognized 
as  sufficient  tj  vitiate  cimsent.  The  rule  has  sometimes  been 
enunciated  in  general  terms  in  countries  governed  by  the 
English  law.  A  material  development  effected  in  regard  to 
consent  in  the  Indian  Penal  Code  is  the  recognition  of  this 
principle  in  its  broadest  form,  and  the  extension  of  these  sub- 
jective disqualifications  of  consent  to  all  offences  alike. 
Thus  S.  90  of  the  Code  provides  that  if  the  consent  is,  in  any 
case,  of  a  person  unable  to  understand  the  nature  and  con- 
sequences of  the  act  consented  to,  it  will  not  be  consent. 
Some  writers  mention  infancy  and  unsoundness  of  mind  as 
absolute  grounds  of  incapacity,  and  distinguish  them  from  the 
relative  grounds,  as  an  instance  of  which  reference  is  made  to 
the  absence  of  a  free  power  of  disposition  over  a  property  in  a 
person  who  consents  to  an  injury  to  that  property.^''-     This  is, 

(a)  According  to  general  legal  principles  is  competent  to  express  his  will  witli  legal 
efficacy. 

(ft)  Thus  Breithaupt,  in  hia  work  on  Volenti  nonjit  ipjtiria.''  says  :  lisiviirde  also  nuhinur 
ein  absolui  Willensmifahigcrwie  eiii  iiifiins  viid  chifiiriosus,  soiidern  auch  ein  rclativ  uiifnliii/ei-, 
icie  z.   IS.  ein,   TSwhteigonthiimer,  nicht  im  stamie  seiii,  seme  LiniPillkjung  in  die  VerletAiinj 
des  betroffenden  Qutes,  iibcr  das  ihm  nicht  diefreic  Verjiiijung  zusteht,  lu  erthnlen. 
' . y . , 

'  P.  19.  I      '  P.  19. 
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however,  not  a  ground  of  incapacity  of  consent,  but  merely  the 
absence  of  a  condition  necessary  for  the  effectiveness  of  consent  ; 
because,  as  explained  above  in  S.  107,  consent  to  an  act  affect- 
ing property  can  receive  effect  only  when  it  is  given  by  a 
person  who  will  be  prejudicially  affected  by  the  act,  and  it  is 
only  a  person  having  free  power  of  dispositioa  over  the  pro- 
perty Avho  can  be  so  alFected. 

146.   Under   the  English   common  law,  it    was    a  general 
.  rule    that  the    age  of  the  person  giviner 

.in^r/ePSrapl  l}^  -nsent  was  immaterial  in  regard  to 
ill  English  law.  the  legal  eiiect  oi  consent,  and  a  consent 

even  by  a  child  was  held  sufficient  to 
negative  offences  of  which  absence  of  consent  was  an  essential 
constituent. 

In  regard  to  rape,  however,  it  was  recognized  by  an  early 
statute  (Westm.  1,  c.  3  3),  that  ravishing  a  maiden  within  age 
was  rape  even  when  done  with  her  consent,  and  a  maiden  up 
to  twelve  years  of  age  was  judicially  held  to  be  within  age. 
Under  the  statute  18  Bliz.  c.  7,  a  girl  under  ten  years  was 
conclusively  presumed  to  be  incapable  of  consent,  and  it  was 
rape  to  have  carnal  knowledge  of  her  even  with  her  consent. 
This  latter  statute  did  not  include  females  between  ten  and 
twelve  years,  and  it  was  held  not  to  repeal  that  part  of  the 
statute  of  Westminster  which  had  created  the  offence  in  regard 
to  them,  and  which  continued  to  apply  to  the  case  of  sexual 
intercourse  with  them.  The  effect  of  the  two  statutes  read 
together  was  to  make  it  an  offence  to  have  carnal  knowledge 
of  a  girl  under  twelve  years  of  age;  a  felony  if  she  was  under 
ten ;  and  a  misdemeanour,  according  to  the  generally  accepted 
view,  if  she  was  over  ten  but  under  twelve.  The  Statute  9 
George  IV.,  c.  31,  s.  17,  made  it  a  felony  to  have  carnal 
knowledge  of  female  children  under  twelve  years  of  age,  even 
with  their  consent.  The  Statute  of  1861  (24  &  25  Vict.,  c. 
100)  provided  separately  for  the  punishment  of  persons  who 
should  unlawfully  and  carnally  know  and  abuse  any  girl, 
making  the  offence  a  felony  if  the  girl  should  be  under  the 
age  of  ten  years,  and  a  misdemeanour  if  the  girl  should  be 
above  the  age  of  ten  years  and  under  twelve  years.  In 
1875  the  maximum  age  for  felony  was  raised  to  twelve 
years,  and  that  for  misdemeanour  to    thirteen   years^''' ;  and 

8,  9  38  &  3a  Viot.  c.  9i,  ss.  3  &  1. 
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they     liave   since    been   raised   again   to    13  and    ]6   years 
respectively. '® 

All  tills  legislation  was  based  on  tlie  presumption,  that  a 
female  of  tender  years  was  incapable  of  consenting  to  sexual 
intercourse,  and  whether  the  charge  was  the  crime  denounced 
by  the  statute  of  Elizabeth,  or  the  offence  defined  by  the  statute 
of  Westminster  and  not  covered  by  the  later  statutes,  or 
that  punishable  under  the  later  statutes,  the  presumption 
was  conclusive  that  the  act  was  against  her  will.  Nor  was 
this  presumption  of  force  arbitrary.  It  was  based  upon  a 
well-understood  ftict  in  nature,  that  a  female  at  that  tender 
age  could  not  have  a  desire  for  such  intercourse.  Nature, 
indeed,  does  not  definitely  fix  the  period  at  which  she  may- 
become  capable  of  understanding  the  character  of  the  act  and 
assenting  to  it ;  and  positive  law  has  therefore  named  a 
certain  age  in  most  countries  as  the  period  when  the 
conclusive  presumption  of  the  opposing  will  shall  cease. 
A  rape,  however,  is  a  very  serious  offence,  and  for  the  greater 
and  more  effective  protection  of  young  girls  from  the  wiles 
of  the  cunning,  a  special  and  less  heinous  offence  was  created 
in  England,  which  avoided  altogether  the  diinculty  and  the 
InadvisabiHty  of  treating  as  rape  an  offence  which,  though 
deserving  of  punishment,  was  not  really  a  rape. 

147.     In  this  legislation  for  the    protection  of  minors,    the 
necessity  of  force  generally    I'ecognized 

orU;Sw\tpr"     f«"-P«    was  dispensed  with  in    regard 

to  girls  within  age  ;  its  place  being 
supplied  by  the  tender  years  of  the  minor  against  whom  the 
offence  was  committed. 

Thus  in  Beg.  v.  Sweenie,^^  Lord  Deas,  after  observing  that 
it  was  not  necessary  to  allege  force  in  every  case,  said : 
"  The  case  of  girls  of  tender  years  is  an  instance  to  the  con- 
trary, resting,  however,  not  so  much  on  the  fact  that  they 
have  neither  appetite  nor  will  in  the  matter  (for  in  some 
cases,  and  to  some  extent  they  may  have  both),  as  on  a 
presumption  of  law  introduced  and  established  to  prevent  the 
evils  to  society  and  the  demoralization  which  might  other- 
wise follow,  and  which  presumption  accordingly  is  not 
allowed  to  be  reargued."  Lord  Ardmillan  observed:  "The 
element   of  force    as  applied    to   the    overpowering   of  tha 


10  48  &  49  Viot,  0.  09,  ss.  4  &  5.  |  "8  Cox.  C.  0.,  227. 
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•will  is  introduced  by  long  settled  legal  presumption  in 
every  case  of  connection  with  a  child.  It  is  a  presumption 
which  cannot  be  reargued;  no  proof  of  consent  can  set 
it  aside ;  and  the  act  of  connection  with  a  child  is,  in 
consequence  of  that  presumption,  uniformly  and  necessarily 
the  crime  of  rape,  not  in  respect  of  any  lowering  or 
modifying  of  the  requisites  of  tbe  crime,  but  in  respect,  of 
that  legal  presumption  which  gathers  from  the  infancy  of 
victim  the  force  necessary  to  the  definition  of  the  crime. 
Except  in  the  case  of  a  child,  actual  force,  or  the  use  of 
means  of  overpowering  the  will  equivalent  to  actual  force,  is, 
in  my  opinion,  necessary  to  the  crime  of  rape.  In  no  case, 
that  I  am  aware  of,  has  thei-e  ever  been  a  charge  of  rape 
sustained  without  the  element  of  such  actual  force  or  its 
equivalent,  except  in  the  case  of  a  child.  In  the  case  of  a 
child  the  element  offeree  is  introduced  by  legal  presumption, 
but  in  that  case  also  the  act  amounts  to  rape,  because  in  tbe 
eye  of  the  law  it  is  a  forcible  act ;  and  thus  the  definition  of 
the  crime  remains  unimpaired," 

148.     In  the  absence  of  special  legislation,  this  protection 
is  accorded  to  minors  by  the  construc- 
_  Constructive    exten-     ^-^^    extension  of   torce  to   include  the 
sion  01  lorce  in  cases  ot         ,         ^  ,    ,  „  , ,  ,  ,. 

minority.  advantage  taken  of  the  weakness  ot  non- 

age. Constructive  force  is  thus  held  to 
exist  even  where  intercourse  is  had  with  a  girl  incompetent 
to  give  an  intelligent  consent.  The  non-resistance  of  a  child 
to  an  act  does  not  justify  or  excuse  it  as  consent  would'^;  and 
even  when  the  child  willingly  yields  to  the  act,  the  law  deems 
the  act  thus  done  as  accomplished  by  force." 

Lord  Neaves  in  Reg.  v.  Swseiiie,^*  after  observing  that  ''  to 
the  crime  of  rape,  the  element  of  violence  has  always  been 
essential,"  said  :  "  In  the  case  of  a  child  the  law  introduces  a 
constructive  violence.  In  doing  so  it  merely  expresses  and 
recognizes  a  natural  law.  A  child  has  no  passions,  no 
appetites.  Its  will  is  a  will  for  purity.  Nature  herself  cries 
out  against  connection,  and  any  connection  may  rightly  be 
presumed  to  be  against  the  will.  In  the  case  of  an  insane 
Avoman  constructive  force  may  also  be  admitted,  upon  an 
extension  of  the  same  principle,  the  law  not  allowing  that 
such  a  person    can  exercise  the  will.*' 

i^  Ooates  1'.  State,  50  Ark.,  330;  Sharp      I  "  Dawsonr.  State,  29  Ark.,  UG. 

,..    StatB,    )5     Tex.    App.,    I7l;      |  i*  8  Cox.  C.  C,  229. 

Oliver  j>.  State,  45  N.  J.  Law,  40. 
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R.Garvaud,  in  his  Treatise  on  Frencli  Penal  Law,'^  observes 
that  La  violeiica  peut  etre  presmnee  ou  inductive  quand  le  siijet 
passif  de  V attentat  est,  par  lui-meme,  incapable  de  conseatir,  aoit 
a  raison  de  son  dge,  &oit  a  raison  de  son  etat  physique.  '"^ 

Similarly  Giulio  Crivellari  in  his  Concetti  Fondamentali  Di 
Diritto  Pevale^'^  says  :  0/tre  chejisica  e  morale,  la  violenza  puh 
essere  p>resunta  0  induttivn  ;  la  quale  avviene  quando  il  soggetto 
passico  sia,  di  per  se  stesso  mcapace  di  consenso,  0  par  I'' eta  in  cui 
si  trova  0  per  V7i  vizio  di  mente.  '''^  He  adds  tiiat  all  the  writers, 
r  re  agreed  in  lioldino  that  nelVimfutazione  della  violenza  carnale 
I'intervenlo  della  violenza  presunta  debba  portare  ad  una  repres- 
sione  uguale  a  quelln  di  cui  e  meritevole  la  vera.''''-'  Ed  in  cio 
be7ie  si  appongono,  he  continues,  poiche  Vabuso  di  chi  e  privo  di 
coscieiiza  dei  propri  atti  racchiude  in  se  stesso,  oltte  Vattevtato 
alia  liberta  personate  ed  al  pudore,  un  elemento  di  imputabiiila 
altreilanto  grave,  consislente  nello  sfogo  brutale  e  selvaggio  di 
libidine  su  persona  che  ispira  0  compassione  o  riverenza  al 
caiidore  delV  elaS^'' 

149.  In  India,  apart  from  the  general  provision  as  to  the 
Sexual  intercourse  inadequacy  of  a  minor's  consent  in  S. 
with  minor's  consent  90  of  the  Indian  Penal  Code,  the  Code  as 
statutorily  punishable  originally  enacted  provided  that  sexual 
even  outside  England.  intercourse  with  a  woman  would  be  rape, 
even  when  with  her  consent,  if  she  were  under  ten  years 
of  age  ;  and  the  age  has  since  by  Act  X  of  1891  been  raised  to 
twelve  years. 

Similar  provisions  have  been  made  in  other  countries  for 
the  punishment  of  carnal  intercourse  with  minor  girls,  without 
regard  to  their  consent,  either  as  a  rape  as  in  India  or  as  a 
separate  offence  as  in  England.  In  Pennsylvania  and  California 

(o)  Violence  can  be  a  presumed  one  or  inductive,  when  the  person  on  whom  the 
attempt  is  made,  is  himself  incapable  of  consenting,  either  by  reason  of  his  age  or  by 
reason  of  his  physical  condition. 

(b)  Besides  physical  or  moral  violence,  there  may  be  presumed  or  inductive  (vio- 
lence), -wliich  takes  place  when  the  passive  subject  may  in  himself  be  incapable  of 
consent,  either  on  account  of  his  age  or  unsoundness  of  mind. 

(c)  In  the  imputation  of  carnal  violence,  the  intervention  of  presumed  violence  ought 
to  lead  to  a  repression  equal  to  that  which  real  Cviolenoe)  would  deserve. 

{d)  And  this  is  well-founded,  because  the  abuse  of  him  who  is  deprived  of  the  con- 
sciousness of  his  own  acts  includes  in  itself  besides  the  attempt  on  personal  liberty 
and  modesty,  an  element  of  imputability  just  as  grave,  consisting  of  a  brutal  and 
savage  venting  of  lasciviousness  on  the  person  of  one  who  inspires  compassion  or 
respect  owing  to  the  purity  of  his  age. 

"«  iV.  405.  I  10  Art.  1140. 
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tlie  rule  is  the  same  as  it  stood  in  India  prior  to  1891. 
Generally  the  maximum  age  up  to  which  the  Avoman's  consent 
does  not  avoid  rape  is  that  now  recognized  in  India."  In 
some  of  the  States,  as  in  Iowa,  the  limit  is  the  same  as  now  in 
England.  In  Michigan  and  Missouri  it  is  fourteen  years,  in 
Nebraska  fifteen,  and  in  Kansas  even  eighteen   years. 

The  New  York  Penal  Code  '^  provides  that  a  person  who  per- 
petrates an  act  cf  sexual  intercourse  with  a  female  (not  his 
wife)  under  the  age  of  eighteen  years  under  circumstances 
not  amounting  to  rape  in  the  first  degree  is  gudty  of  rape  in 
the  second  degree. 


D 


150.     It  is  in  fact  now  considered  a  general    principle  that 
Mlnni'a     consent   to     when  the  female  is  of  such  tender  years, 
sexual  intercourse  gene-     as  not  to  understand  the  nature  of  the 
rally    lield    not  to   be     act,  she  Cannot  consent  to   carnal  inter- 
''"°''°'-  _  course.     In  State  v.  Tihnan,''  it  was  held 

that  carnal  intercourse  with  a  female  under  twelve  years  of 
age  would  amount  to  the  crime  of  rape  ;  as  on  the  basis  of 
general  principles,  she  must  be  deemed  incapable  of  yielding 
consent;  and  the  decision  was  followed  in  State  v.  Miller.^" 
In  Coates  v.  State,^^  Cockrill,  C.  J.,  in  delivering  the  opinion 
of  the  Supreme  Court  of  Arkansas,  said:  "If  a  female  be  an 
adult,  but  incapable  of  consent  to  carnal  intercourse  from 
idiocy,  or  a  drug  administered  to  her,  the  act  is  said  to  be 
forcible  and  against  her  will.  The  analogy  of  the  law  extends 
the  rule  to  the  condition  of  an  infant  whose  tender  years,  or 
exceptional  want  of  mental  and  physical  development  where 
her  age  is  sufficient,  renders  her  incapable  of  understanding 
the  nature  of  the  act."^^ 

If  a  prosecutor  is  not  entitled  to  j^resume  a  child's  capacity 
where  the  child  is  charged  with  an  offence,  there  appears  to  be 
still  greater  reason  why  a  defendant  should  not  be  permitted 
to  assume  it  for  the  purpose  of  justifying  his  own  vicious  act. 
To  hold  that  a  consent  extorted  from  the  weakness  of  children 
would  justify  acts  perhaps  destructive  eventually  to  them,  and 
highly  prejudicial  to  the  well-being  of  society,  would  be  a 
doctrine  of  most  dangerous  tendency. 


"  Missouri  Penal  Code,  S.  345.                  I  ^>   50  Ark.,  330. 

15  S.  278  (5).  I  =!"   Dawson    »>.     State,    29    Ark.,  llfi. 

1°  30  La.  Ann.,  1249.  I                   Anschiuks  r.   State,  0  Tei.  App., 

20  42  Lii.  Ann.,   U8lj.  5U. 
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151.  In  England  a  similar  provision  was  made  by    Statute 
24    &    25  Yict.  c.  UO,  in  regard  to  the 

Minor's  consent  imma-  attempt  of  the  olfence  of  having  carnal 
terial  in  case  of  attempt  k^Q^ig^^^e  of  minors.  S.  52  of  the  Act 
to  have  carnal  knowledge  .  -,    ?  r       , ,  ■  i  i.     r         i 

of  minors.  provided  for  the  punishment  ot  such  an 

attempt  on  a  girl'under  twelve  years  of 
age.  The  Criminal  Law  Amendment  Act,  1885,  raised  that 
age  to  thirteen,  or,  so  far  as  attempt  is  concerned,  to  sixteen 
years.  S.  4  of  the  Act,^'  after  making  it  a  felony  to  have 
unlawful  carnal  knowledge  of  any  girl  under  the  age  of 
thirteen  years,  makes  it  a  misdemeanour  to  attempt  the  same. 
S.  5  of  the  Act  goes  still  further,  and  declares  a  person 
guilty  of  misdemeanour  "  who  unlawfully  and  carnally  knows 
or  attempts  to  have  unlawful  carnal  knowledge  of  any  girl 
being  of  or  above  the  age  of  thirteen  years  and  under  the  age 
of  sixteen  years." 

There  is  no  express  mention  in  these  sections,  that  tlie 
attempt  is  independent  of  her  consent,  but  the  general 
language  of  the  section  must  have  that  efFect,  specially  as 
consent  is  not  inconsistent  with  unlawful  carnal  knowledge, 
and  there  may  be  an  attempt  to  know  carnally  a  consenting 
girl,  though  under  Common  law  there  could  not  be  an  assault 
on  a  girl  who  consented  to  the  same. 

In  the  United  States,  as  in  India,  there  is  no  special  provi- 
sion for  a  penal  attempt  in  such  cases  as  there  is  in  England. 
There  appears  to  be  no  doubt,  however,  that  where  the  inter- 
course with  a  girl  is  rape  even  though  the  intercourse  is  with 
her  consent,  an  attempt  at  such  intercourse  with  her  consent 
will  be  an  attempt  to  commit  the  offence  of  rape.  In  India 
there  can  be  no  difficulty  on  account  of  the  general  provision  in 
S.  90  of  the  Indian  Penal  Code,  which  provides  that  a  consent 
is  not  such  a  consent  as  is  intended  by  any  section  of  that 
Code,  if  it  is  given,  unless  the  contrary  appears  from  the  con- 
text, by  a  person  who  is  under  twelve  years  of  age,  as  nothing 
appears  to  the  contrary  from  the  context  in  regard  to  an 
attempt  to  commit  rape.  In  the  United  States,  it  has,  as  a 
fact,  often  been  held  on  general  principles,  that  as  the  consent 
of  a  woman  under  twelve  years  of  age  is  immaterial  for  the 
offence  of  rape,  there  may  also  be  an  attempt  to  commit  rape 
on  a  woman  below  that  age  even  when  she  consent.^* 

2  3  48  .V  40  Vict.,  o.  69.,  I  «*  State    v.    Pickett,     H     Nev.,  ^55. 

I  Teople  V.  McDonald,  0  Mioh,,  150. 
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152.  Under  the  English  common  law,  consent  by  a 
Minor's  consent  ac-  ™inor  to  an  indecent  assault  was  held 
cording  to  common  law,  Sufficient  to  excuse  its  criminality  ;  and 
avoids  the  criminality  there  could  be  no  indecent  assault  on  a 
of  an  indecent  assault.  minor,  when  the  minor  consented  to  it. 
This  was,  of  course,  a  natural  result  of  the  fact  that  the 
absence  of  consent  was  the  very  gist  of  all  assault ;  and  there 
was  no  restriction  as  to  the  age  of  the  person  giving  the 
consent  to  negative  the  criminality  of  the  assault.'"' 

Thus  in  Reg.  v.  Martin^-''  a  girl  above  ten  and  under  twelve 
years  of  age  was  assaulted  with  intent  to  commit  rape,  and  on 
a  case  reserved,  fifteen  judges  held  that  the  offence  of  assault 
had  not  been  committed  on  account  of  her  consent ; 
Patteson,  J.,  in  delivering  their  judgment,  observing  that 
"as  the  child  consented  it  was  not  an  assault."  The  court 
directed  in  this  case  that  the  indictment  must  be  for  an 
attempt ;  and  that  was  quashed,^'  but  only  on  the  ground  of 
a  verbal  defect,  and  with  an  express  observation  that  the 
indictment,  if  properly  worded,  would  have  been  sustained. 

This  decision  was  followed  in  Reg.  v.  Read^  in  which  the 
girl,  who  after  some  expression  of  unwillingness,  ceased  to 
offer  opposition,  and  apparently  assented,  was  nine  years  of 
age,  and  from  her  tender  years  did  not  know  what  she  was 
about;  yet  her  actual  consent  was  held  to  negative  the 
offence  of  assault  by  three  boys  who  had  connection  with  her 
one  after  the  other,  even  though  it  was  admitted  that  she 
could  not  give  legal  consent.  This  decision  was,  in  its  turn, 
held  conclusive  in  Reg.  v.  Roadley^'^  in  which  the  consent 
of  a  girl  of  seven  years  was  held  to  negative  a  charge  of 
indecent  assault. 


In  Reg,  v.  Cockhurn^^  the  girl  was  under  five  years  of  age, 
and  Patteson,  J.,  said  :  "  A  child  under  ten  years  of  age 
cannot  give   consent  to  any  criminal  intercourse,    so  as  to 

(a)  In  Jteg.  v.  Banlis,^''  the  charge  was  of  a  felonious  assault  on  a  girl  nine  years  old, 
and  Patteson,  J.,  observed  that  he  had  "great  difticulty  in  saying  that  there  was  any 
assault,  as  there  was  consent.''  In  licg.  v.  Meredith,'^''  a  charge  of  an  assault  on  a  girl 
between  the  age  of  ten  and  twelve  was  not  sustained,  and  Lord  Abiuger  observed  that  to 
support  it,  ''you  must  show  an  assault,  which  could  not  be  justified  if  an  action  were 
brought  for  it,  and  leave  and  license  pleaded." 


s»  8  Car.  &  P.,  674. 
20  8  Car.  &  P.,  589. 
ST  9  Car.  &  P.,  213. 


2s  9  Car.  &  P.,  215. 
»»  3  Cox.  C.  C,  266. 
30  14  Cox.  CO.,  463. 


31  3  Cox.  C.  C.,  513. 
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deprive  that  intercourse  of  criminality,  but  she  can  give 
such  consent  as  to  render  the  attempt  no  assault.  We 
know  that  a  child  can  consent  to  that  which,  without  such 
consent,  would  constitute  an  assault."  In  Reg.  v.  Mehe- 
gan,^^  the  indictment  was  for  assaulting  and  attempting  to 
carnally  know  and  abuse  a  girl  of  ten  and  a  half  years  of 
age,  and  the  conviction  which  was  evidently  for  assault  was 
quashed  by  the  Irish  Court  of  Criminal  Appeal  on  the  ground 
of  her  having  been  a  consenting  party.  In  Reg.  v.  Johnson,^^ 
a  conviction  for  indecent  assault  on  a  girl  of  ten  years  and 
nine  months  was  quashed,  as  it  was  found  that  she  had  con- 
sented to  it,  and  an  assault  on  a  consenting  person  was  not 
an  offence  at  common  law,  and  was  not  made  so  by  any 
statute.'^^ 

The  decision  in  Reg.  v.  Beale,^  is  not  against  this  view,  as 
the  indictment  in  that  case  was  for  unlawfully  attempting  to 
have  carnal  knowledge  of  a  girl  under  the  age  of  ten  years. 
It  contained  counts  also  for  indecent  assault,  and  the  jury 
were  directed,  that  "  if  from  her  tender  years  not  knowino- 
what  was  being  done,  she  merely  submitted,  without  the 
exercise  of  any  will  by  her,  it  would  be  such  an  assault  in 
law  as  would  support  the  indictment;"  yet  the  conviction 
affirmed  by  the  Court  of  Criminal  Appeal  appears  to  have 
been  for  the  attempt,  as  Pollock,  C.  B.,  in  the  judgment  of 
the  Court,  observed,  that  ••  the  charge  was  an  attempt  to 
commit  a  crime  with  respect  to  the  commission  of  which  the 
consent  of  the  child  is  wholly  unimportant,"  and  the  consent 
of  the  child  was  of  course  unimportant  for  the  attempt. 

The  opposite  view  appears  to. have  been  held  in  some  oases 
in  the  United  States,*'  but  in  most  of  them  the  question  was 
of  an  attempt,  and  not  of  an  assault  with  intent  to  commit  rape; 
and  that  view  was  taken  on  account  of  a  confusion  between 
such  an  assault,  and  an  attempt  to  commit  rape.  Thus  in  Allen 
V.  Siate,^"  an  attempt  to  have  carnal  knowledge  of  a  child  of 
tender  years,  though  with  her  consent,  was  held  to  constitute 
an  assault  with  intent  to  commit  rape.     The  ground  in  sup- 

(B)  Cockburn,  C.  J.,  in  delivering  the  judgment  nf  the  Court  of  Criminal  Appeal,  said  : 
"Independently"  of  ih3  statutes,  the  having  carnal  knowledge  of  a  child  was  not  an 
offence  at  law.  The  statutes  made  it  an  offence,  saying  that;whether  tho  child  was  an 
assenting  party  or  not,  it  should  be  an  oflfence.  It  follows,  therefore,  that  the  offence  in 
this  case,  not  being  an  offence  within  any  statute,  was  not  an  offence  at  common  law." 


S8  7  Cox.  0.  C,  145.  I  8*  10  JHox.  C.  C,  157. 

3  3  10  Cox.  C.C,  114.      ■  I  »'  Hull  r.  State,  22  wis.,  580. 

'6  37  S.  W.  B.  (Tex).,  429. 

40 


314  MINOR'S  CONSENT  IN  COMMON  LAW.  [S.  152, 

port  of  that  view  is  derived  chiefly  from  the  statutory  legis- 
lation in  regard  to  the  immateriality  of  a  minor's  consent  in 
cases  of  actual  sexual  intercourse.  Thus  Allen,  J.,  in  deliver- 
ing the  opinion  of  the  Supreme  Court  of  Massachusetts  in 
Com.  V.  Jfoosnell,"^  observed  that  "if  it  is  immaterial  upon  a 
charge  of  committing  the  completed  act,  which  includes 
an  assault,  no  reason  but  an  extremely  technical  one  can 
be  urged  why  it  should  not  be  so  upon  a  charge  of  assault, 
with  intent  to  commit  the  completed  act.  Indeed,  to  speak 
of  an  assault  upon  her  without  her  consent  with  intent  to 
carnally  know  and  abuse  her  with  her  consent,  seems  to  in- 
volve a  contradiction  in  terms."  The  decision  in  this  case  was 
approved  and  followed  iu  the  case  of  Com.  v.  Murphy^''"  even 
though  the  age  of  consent  for  girls  to  carnal  intercourse  had 
in  the  interval  been  raised  to  sixteen  years.  The  argument  was 
pithily  put  in  Hays  v.  People,^^  in  which  Cowen,  J.,  delivering 
the  opinion  of  the  court  said:  "  The  assent  of  such  an  infant 
being  void  as  to  the  priticipal  crime,  it  is  equally  so  in  respect 
to  the  incipient  advances  of  the  offender.  That  the  infant 
assented  to  or  even  aided  in  the  prisoner's  attempt,  cannot, 
therefore,  as  in  the  case  of  an  adult,  be  alleged  in  his  favour 
any  more  than  if  he  had  consummated  his  purpose." 

The  correctness  of  this  has,  however,  been  denied,  and  Peck, 
J.,  in  delivering  the  opinion  of  the  Supreme  Court  of  Ohio  in 
Smith  V.  State^^^  with  reference  to  that  proposition  observed  : 
"  We  cannot  perceive  that  a  statute  punishing  a  man  for 
having  carnal  connection  with  a  consentinff  child  makes  the 
consent  actually  given  void,  or  deprives  her  of  the  power  to  con- 
sent. The  most  that  can  be  said  of  it  is,  that  the  statute  declares 
that  such  consent,  if  in  fact  given,  shall  be  no  defence  to  the 
guilty  participant.  Such  a  statute,  then,  cannot  make  that  an 
assault  which  was  not  one  before  its  enactment." 

The  doctrine  of  the  criminal  non-liability  of  a  person  commit- 
ting indecent  assault  on  a  minor  Avith  her  consent  has  sometimes 
beeil  maintained  on  the  ground  of  the  policy  of  the  legislature 
as  indicated  in  its  criminal  legislation.  Thus  in  California, 
the  Penal  Code,  before  providing  that  sexual  intercourse 
with  a  female  under  the  age  of  fourteen  years  is  rape,  *"  enacts 
"that  one  who  assaults  another  with  intent  to  commit  rape  is 
punishable    with  imprisonment."  "   The  latter  offence  is  there 

8'   113  Mass.,  32.  I  '»  12  Ohio   466.  Vide  to   same  effect, 

3'a.  1U6  Mass.,  66.  |                   Oliver  r.  State,  45  N.  J.  L.,  48. 

"s   1    Hill,    ■.Voi.VUU    to    sanfe  effect  I  "   S.  261 . 

State  V.  Johnson,  76  N.  <J.,  201).  I  *•  S.  2:^0. 
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deemed   to   be  included  in  tlie  former;  and  the  Supi'eme  Court 
of  California  has  repeatedly  held  that  there  may  be  an  assault 
with  intent  to  rape  committed  on  a  girl  below  ten  years  of  age, 
even  if  she  should  consent  to  it.     'J  hus  in  People  v.  Gordon^^ 
the   defendant  ^\  as  convicted  of  an  assault  with  intent  to  rape, 
committed  upon  a  girl  under  ten  years  of  age,  even   though  it 
was  contended  that  bhe  must  be  held  to  have  consented  because 
she  did  not  resist.     The  court  said :      "  It  is  a  presumption  of 
laAV  that  a  girl  under  ten  years  of  age  is  incapable  of  consenting 
to  the  offence  of  rape ;   and   as   such   an   offence   includes  an 
attempt  to  commit  it,  accompanied  by  such  force  and  violence 
upon  the  person  as  constitutes   an  assault,    a    girl    under  ten 
years  of  age  is  incapable  in  law  of  consenting  to  the  assault  in 
connection  with  the  attempt  to  commit  the  offence.     Whether 
the  girl,  in  fact,  consented  or  resisted  was  therefore  immaterial, 
tieing  incapable  of  consenting  to  an  act  of  carnal  intercourse, 
it  was  criminal  for  the  defendant  to  make  an  assault  upon  her 
to  commit  such  an  act."     And  the  decision  in    that   case    was 
approved    and   followed  in  People  v.  Verdegreen,"  as  being  in 
accord  with  the  evident  purpose  and  intent   of  the    California 
Code.  Vanfleet,  J.,  in  delivering  the  opinion  of  the  court,  said  : 
"  It  is  the  declared  policy  of  our  law,  as  expressed  in  the  statute, 
that  any    female  under  the  age  there    fixed  shall   be  incapable 
of  consenting  to  the  act  of  sexual  intercourse,  and   that  one 
committing  the  act  with  a  girl  within  that  age  shall  be  guilty 
of  raps,  notwithstanding  he   obtain  her  actual  consent.     The 
obvious  purpose  of  this  is  the  protection  of  society  by  protect- 
ing from  violation   the  virtue  of  young   and   unsophisticated 
girls.  To  hold  that  one  of  this  class,  although  incapable  of  con- 
senting to  sexual  commerce,  could  nevertheless  give  her  assent 
to  an  assault  upon  her  person,  made  for  the  express  purpose  of 
accomplishing  the  sexual  act,  would  be  to  largely  emasculate  the 
statute,  and  defeat  in  great  part  its  beneficent  object.     It  is  the 
insidious  approach  and  vile  tampering  with  their  persons  that 
primarily   undermines   the  virtue   of  young  girls,  and   even- 
tually destroys  it ;  and  the  prevention  of  this,,  as  much  as  the 
principal  act,  must  undoubtedly  have   been   the  intent   of  the 
legislature.     The   incapacity  extends   to    the  act  and  all  its 
incidents..    It   is   true   that  an  assault  implies   force   by  the 
ass.ailant,   and  resistance  by  the  one  assaulted,  and  that  one 
is  not,  in   legal   contemplation,   injured  by  a  consensual  act. 
But  tliese  principles  have  no  application  to  a  case  where,  under 

*»  70  Cal.,  437.  I  ■        "  IC6  Cal.,  :il. 
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the  law,  there  can  be  no  consent.  Here  the  law  implies  inca- 
pacity to  give  consent,  and  this  implication  is  conclusive.  In 
such  case  the  female  is  to  be  regarded  as  resisting,  no  matter 
what  the  actual  state  of  her  mind  may  be  at  the  time.  The 
law  resists  for  her."  The  same  has  been  held  again  by  the 
court  in  People  v.  Laurintz,^  in  which  a  conviction  of  an 
assault  with  intent  to  commit  rape  on  the  person  of  a  young 
girl  who  had  assented  to  it,  was  sustained. 

Apart  from  the  indications  of  any  special  legislation, 
however,  though  there  may  be  an  attempt  to  commit  rape 
even  as  against  any  consenting  female,  there  can  be  no  assault 
with  intent  to  commit  rape  against  a  female  below  twelve 
years  of  age.  Thus  Bishop  in  his  work  on  Statutory  Crimes,*^ 
says,  that  "by  the  better  judicial  determinations,  there  cannot 
be,  under  the  common  law  rules,  an  assault  with  intent  to 
have  criminal  carnal  knowledge  of  a  girl  with  her  consent ; 
because,  by  the  common  law,  violence  consented  to  is  not  an 
assault,  and  the  statute  which  makes  her  consent  immaterial 
in  defence  of  the  carnal  knowledge  does  not  extend  also  to  the 
assault.  Some  of  our  American  courts,  without  express  statu- 
tory aid,  have  held  that  the  girl's  legal  incapacity  to  consent 
to  the  carnal  act  extends  also  to  render  her  incapable  of  con- 
senting to  the  violence  which,  in  the  absence  of  her  consent, 
would  by  all  be  deemed  to  constitute  an  indecent  assault.  So 
that,  by  these  opinions,  there  may  be  a  conviction  for  assault 
with  intent  to  commit  carnal  abuse.  Still,  though,  by  what 
we  have  seen  to  be  the  better  doctrine,  the  law  does    not  term 

this  act  an  assault  by  reason  of  the  girl's  consent 

But  in  a  State  where  there  are  no  common  law  crimes,  it  is 
not  so  indictable;  and,  in  the  absence  of  a  statute  to  meet  the 
case,  the  oiFender  must  escape." 

153.     Special  legislation  was,  therefure,  resorted  to  with  a 
view  to  provide  punishment   for  the  act 

Special  legislation  to  of  an  indecent  assault  against  a  child 
make  indecent  assault  incompetent  to  consent,  the  legislation 
asrainst        minors      an      i    •        V.       j  „  « •  c    ^ 

offence     in    spite     of     l^^ing  based  on  a  presumption  of   law   as 

consent.  to    public    policy,    which     was   at    times 

recognized  even  on  general  principles, 
and  which  was  the  basis  of  the  extension  of  the  doctrine  of  the 
constructive  force  in  such  cases  so  as  to  constitute  intercourse 
with  a  child  the  offence  of  rape. 

**  45  Pao.  R ,  613.  |  ■"  SS.  490-199. 
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Thus  in  Englimd,  it  was  enacted  by  the  Criminal  Law 
Ampndment  Act,  1880,*"  that  it  "would  be  no  defeuce  to  a 
ciiai'ge  or  indictment  for  an  indecent  assault  on  a  youno;  person 
under  the  age  of  thirteen  years  to  prove  tiiat  he  or  slie  con- 
sented to  the  act  of  indecency."  And  a  Bill  was  introduced 
into  the  House  of  Lords  even  last  year  to  raise  the  limit  of  age 
for  making  such  assaults  criminal,  independently  of  consent, 
up  to  the  age  of  16  years.  That  Act  did  not  apply,  how- 
ever, to  Scotland,  where  it  is  doubtful  whether  the  consent 
of  a  minor  would  be  able  to  negative  the  offence  of  indecent 
assault  on  her." 

Some  of  the  States  in  the  American  Union  have  also  enacted 
statutes  more  or  less  similar.  Thus  S.  245  of  the  Minnesota 
Penal  Code  declares  }>uilty  of  felony  "a  person  who  takes  any 
indecent  lil)erties  with  or  on  the  person  of  any  female,  not  a 
public  prostitute,  without  her  consent  expressly  given  and  which 
acts  do  not  in  law  amount  to  a  rape,  an  attempt  to  commit  a 
rape  or  an  assault  with  intent  to  commit  a  rape,  or  any  person 
who  takes  such  indecent  liberties  with  or  on  the  person 
of  any  female  child  under  the  age  of  ten  years,  with- 
out regard  to  whether  she  consents  to  the  same  or  not. 
And  in  State  v.  West,  *^  Mitchell,  J.,  said  :  "  The  taking 
of  indecent  liberties  with  the  person  of  a  female  with- 
out her  consent  would  at  common  law  amount  to  an  assault. 
In  view  of  the  aggravated  nature  of  such  an  assault,  the  evi- 
dent intention  of  the  legislature  was  to  raise  it  from  the  rank 
of  misdemeanour  to  that  of  felony,  so  that  it  might  be  more 
severely  punished.  And  as  by  another  statute  a  female  under 
the  age  of  ten  years  was  incapable  of  consenting  to  carnal 
intercourse,  or  at  least  her  consent  void,  so  by  this  section 
the  incipient  advances,  in  the  way  of  indecent  liberties  with 
her  person,  are  placed  on  the  same  footing  as  the  principal 
crime.  What  in  the  case  of  a  female  over  the  age  of  ten 
would  amount  to  an  a,ssault  because  done  without  her  consent, 
would,  in  the  case  of  a  child  under  that  age,  iti  any  case,  be  an 
assault,  because  she  is  deemed  incapable  of  consent,  and  there- 
fore the  act  must,  in  contemplation  of  law,  be  deemed  as 
done  without  her  consent.  If  an  indictment  charged  a  defen- 
dant with  taking  indecent  liberties  with  the  person  of  a  female 
under  ten  years,  with  intent  to  carnally  know  and  abuse  her, 

*«  <13&44  Vict.  C.45,  |  ♦»  M' Arthur  Shaw,  211. 

*8  39  Minn.,  531. 
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we  tlnnk  cleai'ly  this  would  amount  to  a  charge  of  an  assault 
with  the  intent  alleged.  If  so,  then  it  would  seem  to  follow 
that,  under  an  indictment  for  an  assault  with  intent  to  cai'- 
nally  know  and  abuse  her,  the  defendant  might  be  convicted 
of  taking  indecent  liberties  Avith  or  on  her  person,  if  within 
the  allegations  of  the  iudictraent." 


In  the  French  law  also,  the  Code  P^nal  of  1810  provided 
only  for  the  punishment  of  the  assault  against  the 
modesty  when  it  was  committed  with  violence,  what- 
ever might  bd  the  age  of  the  person  assaulted  ;  so  that 
whenever  it  was  found  that  an  infant  had  not  made  any 
resistance  or  had  actually  given  consent,  the  actofa^^e///a;  re- 
mained unpunished.  The  courts  revolting  at  the  impunity 
of  so  grave  an  offence,  attempted  in  some  cases,  to 
strain  the  law  so  as  to  include  within  it  such  an  assault, 
sons  pretexte  qu'il  avail  violence  morale.  The  Court  of  Cassation 
held,  however,  that  Art.  831  of  the  Code  which  dealt  with 
the  matter  applied  to  physical  violence  only  and  not  to  moral 
violence ;  *••  and  it  was  difficult  to  make  up  the  gap  thus  created 
in  the  law  by  a  Praetorian  interpretation.^"  In  1832  a  new 
disposition  was  therefore  introduced  into  the  Code,  which,  as 
subsequently  amended  in  1863,  provides  the  punishment  of 
reclusion  for  tout  attentat  a  la  pudeur  consomme  ou  tente  sans 
violence  sur  la  personne  d'un  enfant  de  Vun  ou  de  I'autre 
sexe  dgl  de  moins  de  treize  ans.^°'  The  effect  of  this 
disposition  is  to  establish  an  age  under  which  violence  is 
presumed  always  in  case  of  an  assault  on  the  person  of  infants.^ 
The  same  penalty  was  provided  also  for  an  attempt  against 
the  modesty  committed  by  an  ascendant  over  the  person  of  a 
minor  of  more  than  thirteen  years  of  age,  but  not  eman- 
cipated by  marriage. 

154.     The  limit  of  age  for  the  nullity  of  consent  must,  of 

,  course,  be  arbitrary,  and  is,  therefore,  dif- 

coiisent  °  ferent   in  different  countries.     Nor  need 

the  age  of  consent  for  the  purpose  of 
Criminal  law  be  the  same  as  for  civil  transactions.  Breit- 
haupt  in  his  work  on  Volenti  nan  fit  injuria,^  thus  points  out 
that  Bestinunungsn  des  blirgerlichen  Eechtes  iiber  die  Handlungs- 

(c)  Every  attempt  against   modesty,   oomniitteil   or    attempted,  without    violence 
on  the  person  of  a  child  of  one  or  the  other  sex,  of  less   than  thirteen  years   of  age. 

*»  1S30  Jourr.dn  dr.  Crim.,  353.  I  i  IV.  Gar.  Dr.  Pen.,  475. 

5  0  lY.  Uiir.  Dr.  I'en.,  474.  |  I>'.  Adolph.  &  H^lie,  2S6. 

=  P.  20. 
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fahigkeit,  die  Ja  aUerdings  mit  der  Grossjahrir/keit  in  engem 
Zusammenhaiig  steht,  Jiier  nicht  massgebend  sein  konnen. 
Die  gcsetzlicJie  Norinirung  der  Grossjdhrigkeit  ist  nur  eiicos 
rein  (iiisserliches  und  speziell  das  Gebiet  des  Civilrechts  betref- 
fendes ;  aiixserdem  ist  sie  durchaus  nicht  immer  massgebend  fiir 
die  geistige  Entwickelung  des  Menschen,  auf  tveJche  es  bei  der 
Frage^  ob  die  ertheilte  Einn-ilUgung  in  eine  Verletzung  rechtlich 
irirksam  sein  soil  oder  nicht,  alleiii  ankommty  He  further  sug- 
gests that  while  the  age  of  consent  should  never  be  less  than 
seven  years,  dem  freien  Ermessen  des  Bichters  ein  moglichst 
iveiter  Spielraum  gelassen  werden  muss,  sodass  er  nicht  soivohl 
die  Ind'vidualitdt  des  Thdters,  als  auch  ganz  besonders  (die 
iibrigen  begleitenden  Umstdude  in  Erwdgung  zu  zirhen  hat.^  ''* 
"^I'he  necessary  maturity  of  the  intellect  depends  to  a  great 
extent  upon  climate,  mode  of  life,  social  customs,  and  education ; 
and  it  must  be  determined  on  those  and  other  considerations 
which  cannot  be  the  same ^ in  any  two  cases.  In  State  v. 
Tilman,*  Bagan,  J.,  observed  that  "  nature  does  not  always 
impart  the  same  maturity  and  strength  of  judgment  at  the 
same  age,  the  law  determines  the  period  at  which  persons 
are  sufficiently  advanced  in  life  to  be  capable  of  contracting 
marriage  and  forming  other  engagements." 

There  is  the  same  difficulty  in  fixing  an  absolute  age  of 
majority  for  other  purposes,  and  even  the  age  of  civil  re- 
sponsibility is  not  the  same  in  all  countries.  In  certain 
system  of  law,  no  age  of  consent  has  been  fixed  at  all  for  the 
purposes  of  criminal  law,  specially  as  there  is  not  the  same 
necessity  for  it  as  in  civil  law,  where  it  is  required  for 
the  certainty  and  the  security  of  legal  rights  and  legal  trans- 
actions, while,  as  observed  b?  Kessler  in  his  work  on  Con- 
sent," bei  der  strafrechtlichen  Einwilligungnbefugniss  wiirde  sich 


(a)  The  provisions  of  civil  law  oonceming  the  capacity  of  acting,  which  certainly  stand 
in  close  connection  with  the  age  of  majority,  cannot  form  the  standard  here.  The  legal 
determination  of  the  age  of  majority  is  something  purely  external,  and  particularly  appli- 
cable to  the  region  of  civil  law;  laeyond  this  it  does  not  ever  furnish  a  standard  for  the 
mental  development  of  a  person,  on  which  alone  everything  depends  in  the  oa*e  of  the 
question  as  to  whether  the  consent  given  to  an  injury  may  or  may  not  bo  legally  eftectivo. 

(i)  There  must  be  left  to  the  free  discrttion  of  the  judge  a  field  as  wide  as  possible,  so 
that  he  .may  take  into  coi  sVleration  not  only  the  doer,  but  alec  espeoially  all  the 
remaining  attendant  ciroumslances. 


'  P.  20.  I  *  ?0  La.  Ann.  1249. 

'  Kess.  Einw.,  103. 
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nur    das    Gcwalfsame,    nicht    das    Wohlth'dtige  einer'  sokhen 
Fixirung  fuhlbar  machen.  '* 

The  German  Penal  Code  has  thus  not  provided  any  general 
limit  of  the  age  of  consent,  and  Kessler  says  "  it  is  a  question 
whether  the  Legislature  did  not  do  so  intentionally  and  with 
good  grounds.  It  is  not  seldom  maintained  that  the  question 
of  the  age  of  the  capacity  of  consent  is  one  of  fact,  an  J  whether 
there  is  a  valid  and  operative  consent  must  be  decided  with 
reference  to  the  Persbnlichkett  des  Emwilligetiden,  die  Art  des 
preisgegsbenen  Interesses  und  die  begleitenden  Umstiinde. '  '^* 
Nor  need  this  limit  of  age  be  the  same  as  that  fixed  for 
the  responsibility  of  criminal  acts,  as  Die  Einwilligung 
in  eine  Handlnng,  welche  ohne  sie  ein  Verbrechen  sein  wiirde,  ist 
nicht  ihrerseits  ein  Verbrecheny^  There  are  considerations 
for  which  it  should  be  fixed  higher.  It  is  a  general  principle 
that  for  Dispositionen  zii  Ungunsten  des  Disponenten  das 
Alter  der  blonsen  WUlensfiihigheit  nicht  geniige ;  und  die  Ein- 
willigung ist  eine  Disposition  dieser  Art.^^^ 

The  enquiry  in  each  case  as  to  the  necessary  maturity  of 
the  intellect  involves  such  difficulties,  however,  that  it  is  gene- 
rally considered  as  the  most  advantageous  course  to  fix  some 
age  as  the  age  of  consent,  as  the  age  under  which  a  person's 
consent  will  not  be  consent  in  law,  and  will  not  operate  to 
prevent  a  criminal  act  done  against  him  from  being  an  offence. 
This  advantage  is  possible  only  when  the  limit  is  fixed  as  in 
India,  without  regard  to  the  actual  development  of  intellect, 
to  the  actual  competency  in  individual  cases  to  understand  the 
nature  and  consequences  of  the  act  consented  to.  The  age 
thus  fixed  in  India  is  that  of  twelve  years,  but  the  provision 
is  not  absolute  in  scope,  and  applicable  only  "  unless' the 
contrary  appears  from  the  context."  The  contrary  appeared 
from  the  context  of  the  definition  of  rape  ;  but  Act  X  of  J891 
has  altered  the  law  in  that  respect,  and  made  the  consent 
of  a  woman  below  twelve  years   of  age  insufficient  to   avoid 

{d)  Only  the  violence  and  not  the  benefit  of  suoh  a  limit  would  make  itself  felt  in  the 
case  of  authority  given  by  oonsent  in  penal  law. 

(e)  Personality  of  the  parson  consenting,  the  nature  of  the  interest  given  up,  and  the 
attendant  oircumstances. 

(/)  The  consent  to  an  act,  which  (act)  without  it  would  be  an  ofEeuce,  is  in  itself  not 
an  offence. 

((/)  The  mere  ago  of  capacity  for  willing  is  not  sufficient  in  the  case  of  dispositions  to 
the  disadvantage  of  the  person  making  them,  and  consent  is  a  disposition  of  this  kind. 

0  Kess.  Einw.,  103.  I  Kess.  Einw.,  10*. 

7  III  Holtz.  Hdb.,  417.  I  "  Kess.  Einw,,  102. 
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rape.  S.  87,  of  the  ludlan  Penal  Code  for  instance,  contem- 
plates a  higher  age  of  consent  than  the  general  one  of  twelve 
years,  and  further  reference  will  be  made  to  that  in  treating 
of  consent  as  an  excuse  for  crime. 

In  most  systems  of  law  the  age  of  ten  years  was  first  fixed, 
and  considered  as  safe  as  any  that  could  be  fixed  upon.  Ex- 
perience, however,  showed  that  this  limit  Avas  too  low,  and 
it  has  generally  been  raised  higher.  That  was  the  limit 
first  proposed  in  British  India,  but  there  also  it  was  fixed 
at  12  y^ears. 

In  France  the  age  of  consent  in  regard  to  the  offence  of 
indecent  assault  was  first  fixed  at  eleven  years,  but  has  since 
1863  stood  at  thirteen  y^ears.  The  attempt  on  both  the  occasions 
to  fix  it  at  fifteen  years  failed,  though  general  opinion  appears 
to  favor  a  still  higher  minimum.  R.  Garraud,  in  his  treatise 
on  French  Penal  Law,  *  thus  observes  that  it  is  difficult  to 
believe  that  a  child  from  thirteen  to  fifteen  years  of  age  can, 
by  reason  of  her  age,  be  considered  as  capable  of  avoiding 
seduction,  and  even  of  appreciating  all  the  immorality 
of  the  action  to  which  it  may  be  proposed  that  she  should 
submit  or  lend  herself ;  and  that  the  girl  who  is  not  yet  ripe 
for  a  marriage  ought  to  be  regarded  by  the  legislature  as 
able  to  dispose  of  her  person.  The  limit  even  of  thirteen 
years  is  not  absolute  and  applicable  to  all  cases.  Reference 
has  thus  already  been  made  to  its  having  no  application  as 
against  an  attempt  by  an  ascendant,  who  may  be  deemed  to 
possess  a  natural  authority  over  a  female  of  even  a  higher 
age,  and  against  the  abuse  of  whose  authority  there  can  be 
no  certainty  in  the  number  of  years,  but  only  in  the  fact 'of 
her  emancipation  from  his  control  by  her  marriage.^" 

155.     The  Common  law  doctrine,  however,  long  retained 
Common  law  did  not     ^^s  sway  i^n  regard  to  the  unsoundness  of 
recognize     unsoundness     mind.     Lven  idiocy  of  the  person  giving 
of  mind  as  disqualifica-     consent  was  not  held    as    such,    and,  as 
tion  of  consent.  ^  matter  of  law,  to  be  sufficient  to  vitiate 

consent.  The  only  effect  actually  given  to  it  was  to  take  it  into 
consideration  in  judging  of  the  actual  existence  of  consent, 
an  absolute  idiot  not  being  capable,  as  a  matter  of  fact,  of 
giving  consent. 


IV.,  475.  I  '°  IV.,  Gar.  Dr.  Pen.,  475. 

41 


322  UNSOUNDNESS  OF  MIND  AS  DISQUALIFICATION  OF  CONSENT.  [S.  ISS. 

Thus  in  Reg.  v.  Eyan,^^  the  conviction  did  not  proceed  so 
much  on  the  idiocy  of  the  female  as  on  her  habits  of  decency 
and  propriety,  which  warrainted  a  presumption  that  she  would 
inot  have  consented.  Piatt,  B.,  in  summing  up  for  the  jury 
said  :  "  It  seems  that  she  was  in  a  condition  incapable  of  judg- 
ing, and  it  is  important  to  consider  whether  a  young  person, 
in  such  a  state  of  incapacity,  was  likely  to  consent  to  the 
embraces  of  this  manj  because  if  her  habits,  however  irrespon- 
sible she  might  be,  were  loose  and  indecent,  there  might  be  a 
probability  of  such  consent  being  given,  and  a  jury  might  not 
think  it  safe  to  conclude  that  she  was  not  a  willing  party." 

In  Reg.  v.  Fletcher^^  also,  stress  was  laid  on  the  actual 
absence  of  consent,  and  the  conviction  for  rape  was  based  on 
the  ground  that  the  woman  was  incapable  of  consent  from 
defect  of  understanding,  and  had  not' given  consent.  The  Court 
of  Criminal  Appeal  maintained  the  conviction,  as  it  considered 
that  mere  absence  of  consent  was  sufficient  to  make  the 
intercourse  amount  to  rape.  Lord  Campbell,  C.  J.,  observed 
that  "  it  would  be  monstrous  to  say  that  these  poor  females 
are  to  be  subjected  to  such  violence,  without  the  parties 
inflicting  it  being  liable  to  be  indicted.  If  so,  every  drunken 
woman  returning  from  market,  and  happening  to  fall  down  on 
the  roadside,  may  be  ravished  at  the  will  of  the  passers  by." 

In  Reg.  v.  Charles  Fletcher, ^^  the  man  had  sexual  connection 
with  an  idiot,  and  the  charge  of  rape  was  left  to  the  jury 
in  the  same  terras  as  in  Reg.  v.  Fletcher,  viz.,  that  they  should 
find  him  guilty  if  she  was  incapable  of  expressing  consent  or 
dissent,  and  the  connection  was  without  her  consent.  The 
conviction  was  quashed,  however,  by  the  Court  of  Criminal 
Appeal,  on  the  ground  that  there  was  no  evidence  of  the  ab- 
sence of  consent  ;  thus  showing  clearly  that  mere  idiocy  was 
not  deemed  suflficient  to  negative  the  existence  of  consent.  (C) 

InReg.^.  Barratl^^  Barratt  was  held  guilty  of  the  offence  of 
rape  for  having  intercourse  with  a  woman  who  was  evidently 

(0)  In  Ueg.  v.  Pressi/,**  it  was  apparent  that  the  woman  was  an  idiot,  and  a  conviction 
for  rape  with  her  was  sustained,  though  she  stated  that  she  knew  at  the  time  that  the 
accused's  act  was  wrong,  and  had  not  done  or  said  anything  to  him,  and  did  not  like  to 
hart  anybody.  Stress  was  laid  in  this  case,  however,  on  the  ci/cumatance  that  the 
•prisoner,  when  taxed  with  committiDg  rape  upon  her  against  hor  will,  had  said  :  "  Yes,  I 
did,  and  I  am  very  sorry  for  it."  This  was  virtaally  a  confession  of  guilt)  and  dispensed 
with  the  necessity  of  all  other  evidence  of  the  absenoe  of  consent. 

11  n  Cox.  C.  C„  115.  I  13  10  Cox.  C.  C,  248. 

»2  8  Cos.  C.  C,  lal.  I  11  10  Cox.  C.  C,  636. 

"  12  Cox.  C.  C.,  498. 
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idiotic,  and  with  whom  the  Judge  found  it  impossible  to  com- 
municate at  the  trial.  She  was  therefore  held  to  be  incapable 
of  giving  her  consent.  Kelly,  C  B.,  referring  to  the  two  cases 
of  Reg,  V.  Fletcher,  observed  that  he  could  not  see  the  distinc- 
tion between  them  in  principle.  Blackburn,  J.,  after  expressing 
himself  to  be  of  the  same  opinion,  said:  "I  agree  with  the 
decision  in  the  first  case  of  Reg.  v.  Fletcher^  and  think  that  the 
correct  rule  was  laid  down  in  that  case.  I  do  not  think  that 
the  Court  in  the  second  case  oi  Reg.  v.  Fletcher,  intended  to 
differ  from  the  decision  in  the  first  case.  In  all  these  cases,  the 
question  is  whether  the  prosecutrix  is  an  imbecile  to  such  an 
extent  as  to  render  her  incapable  of  giving  consent  or  exer- 
cising any  judgment  upon  the  matter,  or,  in  other  words,  is 
there  sufficient  evidence  of  such  an  extent  of  idiotcy  or  want 
of  capacity.  In  the  first  case  of  i^i^^r.  v.  Fletcher,  and  also  in 
the  present  case,  there  was  evidence  of  such  an  extent  of 
idiotcy  in  the  girl  as  to  lead  the  jury  to  believe  that  she  was 
incapable  of  giving   assent,  and  that  therefore  the  connection 

was  without  her  consent Upon  the  authority  of  the 

decision  in  the  former  ease  of  Reg.  v.  Fletcher,  it  is  enough  to 
say  in  this  case  that  the  evidence  here  was  that  the  con- 
nection was  without  the  girl's  consent.'*  Honyman,  J.,  said 
that  the  case  seemed  to  hira  "  the  same  as  when  a  man  has 
connection  with  a  drunken  woman  whom  he  finds  lying  on  a 
road,  quite  incapable  of  giving  consent,  in  which  case  Lord 
Campbell  said,  it  would  be  monstrous  to  say  that  the  man 
would  not  be  guilty  of  rape.'* 

In  Reg.  v.  Connolly ^^'^  Hagarty,  J.,  in  delivering  the  opinion 
of  the  court,  observed  *'  that  in  the  case  of  rape  of  an  idiot  or 
lunatic  woman,  the  mere  proof  of  the  act  of  connection  will 
not  warrant  the  case  being  left  to  the  jury,  there  must  be 
some  evidence  that  it  was  without  her  consent— e.  g.,  that 
she  was  incapable  of  expressing  consent  or  dissent,  or  from 
exercising  any  judgment  upon  the  matter,  from  imbecility 
of  mind  or  defect  of  understanding ;  and  if  she  gave  her 
consent  from  animal  instinct  or  passion,  it  would  not  be 
rape."  In  this  case,  the  indictment  was  for  assault  with  intent 
to  ravish.  There  was  no  evidence  whatever  as  to  the 
woman's  general  character  for  decency,  or  chastity,  or  any  thin  o- 
to  raise  a  presumption  that  she  would  not  consent  to  the 
alleged   outrage   upon  her.     There   was   evidence,  however, 


i«  26  U.  0.  ,Q.  B.,  317. 
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of  insane  delusion  of  some  years'  standing,  unconnected  with 
anything  relating  to  matters  of  that  kind.  The  jury  were 
cliarged,  that  if  they  were  satisfied  that  she  was  ot  unsonnd 
mind,  with  no  moral  perceptions  of  riglit  and  wrong,  that  her 
acts  were  not  controlled  by  the  will,  and  were,  in  fact,  in- 
vohmtary,  she  could  not  be  said  to  be  capable  of  consent, 
and  from  her  state  of  mind  and  impotence  of  will,  the 
yielding  on  her  part  to  force  ought  not  to  be  taken  as  an 
act  done  with  her  will.  I'hey  found,  however,  that  she  was 
insane,  but  had  coJisented  to  the  assault.  The  conviction 
was  quashed,  as  on  a  charge  of  an  assault  with  intent  to 
ravish,  it  woald  seem,  on  tiie  decided  cases,  to  be  impossible 
to  support  a  conviction  where  consent  is  found,  "in  the 
case  of  the  idiot,  the  lunatic,  the  drunken,  or  insensible," 
continued  Hagarty,  J.,  *'  the  crime  can  only  be  complete  on 
the  actual  or  legal  deduction  that  the  connection  took  place 
without  consent." 

156.     Substantially  the  same,  but  a  somewhat  stricter,  view 

is  taken  of  the  effect  of  idiocy  on  consent 
Effect   of    Klioey    c^      j„   ^^^  -g^j^^^    g^,^^^^      ,y^^^^^  q^.    gj^j^^ 

consent    in    the    Unifed  ,   .  .  t    i  -.11.^^1 

glates,  says:  "A  woman  with  less  mtellect  than 

is  required  to  make  a  contract  may  so 
consent  to  a  carnal  connection  that  it  will  not  be  rape.  But 
where  the  idiocy  is  so  profountl  as  absolutely  to  incapacitate 
her  to  consent  or  dissent,  the  man  who  penetrates  her,  not 
supposing  he  has  her  consent,  commits  this  crime."  ^^  This  was 
cited  with  approval  in  McQutrk  v.  Stat?}^  by  Somerville,  J., 
who,  in  delivering  the  opinion  of  the  Supreme  Court  of  Alabama, 
said:  "The  mere  fact  that  a  Avoman  is  weak-minded  does  not 
disable  or  debar  her  from  consenting  to  the  act/*  In  State 
V.  J.Merton,'*  Adams,  J.,  in  delivering  the  opinion  of  the  Su- 
preme Court  of  Iowa,  incidentally  observed,  however;  "  We  are 
inclined  to  think  that  if  the  prosecutrix  was  so  destitute  of  mind 
that  she  was  incapable  of  consent,  the  defendant  was  guilty  of 
rape."  In  Crossvelly.  People,^"  the  intercourse  was  with  a  woman 
of  good  size  and  strength,  under  dementia,  and  though  not  idiotic, 
yet  approaching  towards  it,  and  there  were  facts  from  wluch  the 
jury  might  infer  that  she,  and  not  the  prisoner,  was  the  solicit- 
ing party  ;  and  it  was  held  not  to  be  rape,  if  she  consented.  It 
was  urged  that  all  intercourse  with  a  woman  in  that  condition 
must  be  rape,  because  she  has   no   capacity   to   consent,    and 

"  ]l  Bish,  Or.  L.,  C40.  I  is  50  Iowa,  189. 
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that  an  insane  woman,  or  one  not  mentally  competent  to 
exercise  an  intelligent  will,  is  in  the  same  position  as  respects 
tliis  crime  as  a  child  under  ten  years  of  a^e,  and  that  carnal 
knowledge  of  her  |)erson  would  constitute  the  offence, 
notwithstanding  her  acquiescence.  This  contention  was 
overruled  however,  and  the  decision  proceeded  on  the  ground 
that  for  I'ape  it  was  necessary  in  the  State,  under  a  special 
statute,  as  in  England,  that  it  should  be  committed  by  force 
and  against  the  woman's  will,  and  that  the  same  circumstances 
must  exist  to  constitute  rape  in  the  case  of  an  idiot  or 
insane  woman  as  where  the  woman  was  of  sound  mind.  Cooley, 
J.,  in  delivering  the  opinion  of  the  Court,  admitted,  that 
"  though  the  definition  of  the  offence  implies  the  existence  of  a 
will  in  the  woman  Avhich  has  opposed  the  carnal  knowledge, 
no  violence  is  done  to  the  law  by  holding,  in  any  case  where 
the  woman,  from  absence  of  mental  action,  does  not  Avillingly 
acquiesce,  that  the  physical  foice  necessary  to  effectuate  the 
purpose,  however  slight,  is  against  her  will."  The  admission 
could,  however,  not  affect  the  decision  in  that  case,  where  the 
will  was  active,  though  perverted,  and  all  idea  of  force  or  want 
of  willingness  was  distinctl}'  disproved.  Recently  in  State  v. 
Enright,-^  it  has  been  held  by  the  Supreme  Court  of  Iowa, 
that  for  a  man  knowingly  to  have  criminal  intercourse  with 
a  woman  of  intellect  thus  impaired  is  no  doubt  peculiarly 
wrongful  ;  yet  if  she  be  capable  of  consenting,  and  does 
consent,  it  is  not  rape. 

In  State  v.  Groic,^^  a  person  was  charged  with  the  crime  of 
rape  committed  upon  an  insane  woman.  It  was  contended 
that  intercourse  with  her,  even  by  force,  could  not  be  rape, 
because  she  had  no  will  to  oppose.  The  court  after  explaining 
that  in  idiocy  and  lunacy,  there  is  no  lack  of  will  but  a  weak- 
ness and  perversion  of  it,  said  that  he  had  "  no  hesitation  in 
holding  that  both  idiots  and  insane  persons  are  possessed  of  a 
will,  so  that  it  may  be  legally  and  metaphysically  said  that  a 
carnal  knowledge  may  be  had  of  their  persons  forcibly  and 
against  their  will." 


"O 


157.     It  has  been  attempted  in  some  cases  to  extend  the 

Attempted  extension     ^ules  concerning     minors    by    analogy 

by  analogy  of  rules  con-     to     persons     of     unsound    mnid.      The 

cerning  minors  to  per-     attempt   has,    however,    not    succeeded. 

sons  of  unsound  mind.       The  Court  of  Criminal  Appeal  in  Reg.  v. 

»»  E8N,  W.  Eep,  901.  |         '^  10  West,  L.  J.,  501. 


326  EXTENSION  OF  RULES  CONCERNING  MINORS  TO  THE  INSANE.  [S.  157. 

Charles  Fletcher, ^^  in  fact,  argued  to  the  contrary.  Pollock 
C.  B.,^  after  referring  to  the  special  legislation  for  the 
protection  of  minors  as  having  a  tendency  to  throw  light  upon 
the  case  relating  to  the  insane,  said  that,  to  secure  conviction 
of  a  person  having  sexual  intercourse  with  an  insane  female, 
"  the  contention  on  the  part  of  the  Crown  must  be  that  an 
idiot  is  incapable  of  consent,  but  it  may  be  said  in  answer 
that  the  same  cause  which  required  an  Act  of  Parliament  to 
make  the  mere  fact  of  connection  a  criminal  offence  in  the 
case  of  children  of  tender  years  would  require  an  Act  of  Parlia- 
ment in  the  case  also  of  idiots."  In  Beg.  v.  Sweenie,  Lord 
Neaves,  after  observing  that  in  the  case  of  a  child  the  law  in- 
troduces a  constructive  violence,  remarked  that  "  in  the  case  of 
an  insane  woman  constructive  force  may  also  be  admitted  upon 
an  extension  of  the  same  principle,  the  law  not  allowino-  that 
such  a  person  can  exercise  the  will."  Lord  Deas  likewise, 
after  referring  to  the  principle  concerning  children,  remarked 
that  "  it  may  be  that  idiots  fall  within  the  same  principle," 
expressly  excepting  "  insane  persons  who  are  not  idiots,  whose 
c;ises  may  depend  on  their  own  circumstances  and  on 
degree."  These  remarks  were  quite  ultra  vires,  and  were  not 
even  noticed  by  the  other  Judges.  The  case  was  concernino- 
a  sleeping  woman,  and  it  is  a  strong  authority  against  the  analo- 
gical extension  of  statutory  prinii-iples  to  cases  not  covered  by 
them.  Even  Lord  Deas  observed,  that  it  did  not  "  follow  that 
because  an  exception  is  made  of  cases  in  which  by  law,  or  both 
by  law  and  nature,  the  parties  are  totally  disqualified  from 
consenting,  an  exception  shall  equally  be  made  of  the  case  of 
a  woman  who  might  have  consented  if  awake,  although  she 
neither  did  nor  could  consent,  being  asleep."  Lord  Cowan, 
after  expressing  his  concurrence  with  the  principles  on  which 
the  ravishing  of  childi-en,  and  of  insane  persons  has  been 
held  equally  criminal  with  rape  committed  on  a  grown-up 
person,  observed  that  he  did  not  ''  think  that  the  principle  of 
that  class  of  cases  can  safely  be  extended  by  analogy  to  other 
and  diiferent  cases." 

The  question  has  come  directly  before  the  courts  in  France, 
where  also,  as  in  English  common  law,  the  committirigof  anabuse 
on  an  insane  female  is  held  not  to  be  rape  on  the  ground  that  there 
is  no  violence  in  such  a  case.^'  The  Ghambredu  Gonseil  of  the 
tribunal  of  Seine  held  in  a  case  that  such  an  act  should  at  least 
be  held  to  be  an  assault  against  the  modesty  of  the  woman  on 

a  3  10  Cox.  C.  C,  248.  |      ■"■     IV  Adolph.  ?,ud  Helie,  319. 
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the  analogy  of  that  offence  as  against  a  consenting  minor 
punishable  under  Art.  331  of  Code  Pinal.  The  Chamber  of 
Accusation  of  the  Court  of  Paris*  however,  on  .1st  August 
1835  rejected  that  interpretation,  and  said,  que  vouloir  appliquer 
an  cas  dHmbecillite  le  principe  qui  declare  punissable  V attentat 
commis  sans  violence  sur  Vindividu  age  de  moins  de  onze  ans,  ce 
serait  prcceder  par  analogie  d'un  cas  prevu  a  cdui  non  prevu,  ce 
qui  est  inadmissible  en  matihre  penale;  re  serait  livrer  r appli- 
cation de  la  loi  a  une  appreciation  de  I'etat  moral  de  la  victime, 
ce  qui  conduirait  a  Varbitraire ;  et  enfin  ce  serait  punir  dhm 
crime  que  le  coupable  pourrait  avoir  commis  sans  le  savoir,  car 
les  signes  de  la  faiblesse  d'' esprit  ne  sont  pas  dpparents  toujours 
et  pour  tousJ^''^ 

158.     The   doctrine   was   carried   so  far,  that  a  consent  to 
sexual    intercourse    produced    by     mere 
Statutory   legislation     animal  instinct  was  sometimes  considered 
TOr    protection    oi    the  ai    •      ,   ,  ^  ^i       •    ,  n 

jj,g^ne_  sufncient  to  prevent  the  mtercourse  from 

being  rape.  This  was  expressly  charged 
to  the  jury  in  Reg.  v,  Charles  Fletcher.'^  In  Reg.  v.  Connolly, '^^ 
Hagarty,  J.,  in  delivering  the  judgment  of  the  Court  of  Queen's 
Bench  in  Upper  Canada,  after  a  review  of  the  principal  cases  on 
the  point,  stated  it  as  their  result  ,  "  that  if  she  gave  her 
consent  from  animal  instinct,  or  passion,  it  would  not  be 
rape,"  and  added :  "  In  the  principal  offence,  consent  from 
mere  animal  instinct  has  been  held  to  be  a  defence  in  the 
case  of  an  idiot.  It  is  impossible  to  say  that  it  must  not  be 
equally  so  in  the  lesser  charge  of  assault  with  intent,  and 
equally  impossible  when  a  consent  in  fact  is  proved."  With 
the  general  advance  in  favour  of  this  unfortunate  class  of  the 
people  who  have  lost  their  intellect,  this  view  is  meeting  with 
rather  a  strong  disapproval  in  present  times.  Thus,' in  the  Irish 
case  of  Reg.  v.  Dee^''  Palles,  C.  B.,  observed  that  "  consent  is 
the  act  of  man,  in  his  character  of  a  rational  and  intelligent 
being,  not  in  that  of  an  animal.  It  must  proceed  from  the 
will,  not  when   such  will  is    acting   without  the   control   of 

(A)  That  to  wish  to  apply  to  the  case  of  the  imbecility  (of  mind),  the  principle  on  which 
an  assault  without  violenoe  against  an  individual  of  less  than  eleven  years  of  age  has  been 
made  punishable,  would  be  to  proceed  by  analogy  from  a  case  provided  (by  law)  to  that 
not  provided,  which  is  not  allowed  in  penal  matters;  it  would  be  to  leave  the  application 
of  the  law  to  an  appreciation  of  the  moral  condition  of  the  victim,  which  would  lead  to 
arbitrariness  ;  and  finally  it  would  be  to  punish  as  a  crime  what  the  offender  might  have 
committed  without  knowing,  as  the  signs  of  the  weakness  of  intelleot  are  not  apparent 
always  and  to  all  personsv 

2»     10  Cox  0.  C,  248.  I  »»     26  U.  C.  Q.  B.,  317. 
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reason,  as  in  idiocy  or  drunkenness,  but  from  the  Avill  suffi- 
ciently enlightened  by  the  intellect  to  make  such  consent 
the  act  of  a  reasoning  being."  "  Nothing  is,  in  my  opinion," 
he  continued,  "  too  elementary  to  encounter  a  doctrine  so 
abhorrent  to  our  best  feelings,  and  so  discreditable  to  any 
jurisprudence  in  which  it  may  succeed  in  obtaining  a  place, 
as  that  which,  more  than  once,  Avas  laid  down  in  England 
that  a  consent  [iro  luced  in  an  idiot  by  mere  animal  in- 
stinct is  sufficient  to  deprive  an  act  of  the  character  of  rape." 

The  Indian  law,  as  pointed  out  by  Mr.  Mayne  in  his  work 
on  the  Criminal  Law  of  India,^^  is  not  satisfied  without  *'  the  in- 
telligent consent  of  a  woman  Avho  is  able  to  understand  not  only 
the  nature,  but  the  consequences  of  the  act.  An  idiot  may  be 
as  capable  of  assenting  to  sexual  intercourse  as  any  other 
female  animal.  But  it  is  evident  that  the  nature  and  conse- 
quences of  illicit  intercourse  with  a  woman,  are  very  diiFerent 
from  what  they  would  be  in  the  case  of  a  cow.  It  is  precisely 
this  difference  which  the  Indian  \aw  requires  that  she  should 
be  able  to  understand,  and  understanding  it,  still  to  consent." 

Even  in  England  and  portions  of  the  United  States,  special 
legislation  has  been  undertaken  for  the  protection  of  the  insane 
on  lines  similar  to  that  for  minors.  Thus  S.  5  of  the  Criminal 
Law  Amendment  Act,  1885,  providing  for  the  punishment  of 
carnal  knowledge  Avith  minor  girls,  further  enacts  that  any 
person  Avho  unlawfully  and  carnally  knows,  or  attempts  to 
have  unlawful  carnal  knowledge  of  any  female  idiot  or  imbecile 
woman  or  girl,  under  circumstances  Avhich  do  not  amount  to 
rape,  but  Avhich  prove  that  the  offender  knew  at  the  time  of 
the  commission  of  the  offence  that  the  woman  or  girl  was 
an  idiot  or  imbecile,  shall  be  guilty  of  misdemeanor.  The 
statutes  of  some  of  the  States  go  still  further  and  actually  lay 
down  a  rule  even  independent  of  the  offender's  knowledge  of 
the  condition  of  the  female.  Thus,  the  New  York  Penal  Code 
provides  that  sexual  intercourse  with  a  Avoman  is  rape  when, 
through  idiocy ,  imbecility,  or  any  unsoundness  of  mind,  either 
temporary  or  permanent,  she  is  incapable  of  giving  consent. 
The  California  Penal  Code  makes  a  similar  provision  ''  where 
she  is  incapable,  through  lunacy,  or  any  other  unsoundness  of 
mind,  Avhether  temporary  or  permanent,  of  giving  legal 
consent."  These  rules  are  virtually,  so  far  as  unsoundness  of 
mind  is  concerned,  identical  with  the  rule  enacted  in  the 
Indian  Penal  Code. 

'  »8  P.  398. 
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159.     Intoxication    also,    as   regards   the  adequacy   of    a 

person's   consent    is     often    placed    on 

Intoxication  as  a  vitiat-     the     same   footing    with     unsoundness 

ing  cause  of  consent.  of  mind.     Thus    Mr.  Blackburn,   in  an. 

article  in  the  "  Criminal  Law  Magazine," 
after  giving  several  definitions  of  rape  says,  that  under 
all  of  them,  "the  act  of  sexua,!  intercourse  with  a  woman 
who  was  intoxicated  to  such  an  extent  that  she  could  not 
resist  and  could  not  consent,  and,  in  fact,  would  not  know 
that  her  person  was  being  defiled,  would  be  without  her 
conscious  permission,  and,  as  a  natural  sequence,  would  be 
rape,"^^ 

So  also  in  McQuirk  v.  State,^'-  Somerville,  J.,  in  delivering 
the  opinion  of  the  court,  observed,  that,  "  if  the  woman  is 
mentally  unconscious  from  drink,  or  sleep,  or  from  other 
cause,  is  in  a  state  of  stupefaction,  so  that  the  act  of  the  un- 
lawful carnal  knowledge  on  the  part  of  the  man  was  com- 
mitted without  her  conscious  and  voluntary  permission,  the 
idea  of  force  is  necessarily  involved  in  the  wrongful  act  itself." 
And  in  the  nature  of  things  there  is  no  difference  between  a 
person  who  is  not  able  on  account  of  intoxication  to  under- 
stand the  nature  and  consequences  of  what  he  consents  to,  aad 
another  person  unable  to  do  so  on  account  of  the  unsound- 
ness of  mind.  If  consent  in  the  case  of  the  latter  is  inade- 
quate, it  must  be  held  inadequate  even  when  given  by  an 
intoxicated  person.  Though  intoxication  is  like  unsound- 
ness of  mind  as  regards  the  condition  of  the  mind  at  any 
particular  time,  it  differs  from  it  essentially  in  being  a 
voluntary  condition,  wfeich  a  person  can  assume  at  any  time  at 
his  option  for  any  short  period,  while  insanity  is  for  all  prac- 
tical purposes  a  permanent  condition  beyond  one's  con- 
trol. A  plea  that  a  consent  is  void  on  account  of  being 
given  by  a  person  under  intoxication  will  always  be  most  easy 
to  establish  and  rather  difficult  to  rebut.  A  woman  may 
even  deliberately  intoxicate  herself  to  the  necessary  extent 
with  a  view  to  retain  an  opportunity  of  prosecuting  in 
certain  contingencies  her  successful  paramour  for  rape. 
At  the  same  time,  there  are,  no  doubt,  cases  in  which  law  must 
extend  its  protection  to  an  intoxicated  person  as  to  an 
insane. 


«»  XIII,  510.  I  "^'  84  Ala,,  433. 
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160.     It  is    settled,    even  in   the   English   law,  that  when 

Causing  intoxication     ^^^  intoxication  is  not  voluntary,  but  has 

in  order  to  get  consent     been  caused  by  the  offender  himself  with 

is   equivalent    to  force     a  view  to  get  the  consent  to  do   the   act 

in  English  law.  j^g  ^g^-j.^^  ^^   ^^    ^^^^    ^.j^j^j^    -^    ^jjj    ^^ 

criminal  for  him  to  do  without  it,  the  consent  of  the  person 
intoxicated  is  not  sufficient  to  negative  the  criminal  character 
of  the  act.  This  was  the  case  often  in  cases  of  indict- 
ment for  rape,  in  which  to  satisfy  the  strict  requirements  of 
that  offence,  drugging  to  insensibility  was  held  to  amount 
to  force.  Thus  in  Beg.  v.  Swepnie,^"  Lord  Ardmillan,  after 
saying  that  "  force,  actual  or  constructive,  is  an  essential 
element  in  the  crime  of  rape,"  observed,  "  that  any  mode  of 
overpowering  the  will  without  actual  personal  violence,  such 
as  the  use  of  threats  or  drugs,  is  force  in  the  estimation  of 
law."  And  there  was  no  difference  of  opinion  in  the  court  so 
far  as  this  point  is  concerned.  Thus  Lord  President  Macneill 
also,  who  dissented  from  the  final  decision  of  the  court,  observ- 
ed, that  "  if  by  artful  means  such  as  the  administration  of 
potions,  stupefaction  is  produced,  and  the  faculties  are  rendered 
dormant,  aod  the  party  is  for  the  time  without  will  or  the 
power  of  volition,  it  cannot,  I  think,  be  doubted,  that  in  that 
state  of  mental  inability,  and  especially  if  it  has  been  produced 
with  the  design  of  taking  advantage  of  it,  the  act  would  be 
held  to  amount  to  rape,  although  it  could  not  be  said  to  have 
been  committed  against  the  will  of  the  sufferer,  if  by  that 
is  meant  against  an  active  will  dissenting,  or  in  a  state  of  actual 
repugnance  at  the  time."  Similarly  Lord  Cowman  said  :  "Had 
the  sleep  in  which  the  woman  was,  been  stated  to  have  been 
induced  by  felonious  practices,  such  as  the  use  of  drugs  on  the 
part  of  the  panel,  the  will  might  then  have  been  justly  alleged 
to  have  been  overcome  with  a  view  to  the  possession  of  her 
person  without  her  consent;  just  as  in  the  case  where  through 
fear  and  dread  by  threats  of  death,  the  woman  has  been  thrown 
into  a  state  of  pi-ostration,  or  as  when  through  such  threats,  or 
through  actual  personal  violence  at  the  first  meeting  of  the  par- 
ties, she  has  been  thrown  into  a  swoon,  and  then  her  person 
ravished,  the  capital  crime  might  be  held  properly  charged." 
8o  also  Lord  Deas  said :  "  Drugging  to  the  extent  of 
insensibility  is  even  less  remote  from  direct  personal  violence 
than  presenting  a  pistol  to  the  forehead,  or  a  dagger  to  the 
bi'east,    for    such   drugging  ovei'powers  the   will  by  means  of 

30  8  Cox.  C.  C,  224. 
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physical  appliances  to  the  body  (no  matter  whether  to  the 
stomach  internally,  or  by  chloi'oform  or  the  like  externally), 
just  as  much  as  if  the  insensibility  had  been  produced  by  a 
blow.  That  the  w^oman  by  deception  or  persuasion  may  have 
been  made  the  instrument  of  introducing  into  her  own  stomach 
the  deleterious  ingredient,  or  may  have  been  induced  to  allow 
the  man  to  hold  chloroform  to  her  nostrils,  does  not  make 
the  resulting  insensibility  less  an  act  of  physical  violence 
and  injury  to  the  person  than  if  the  man  had  induced  her 
to  take  into  her  own  hands  a  machine,  which  immediately 
exploded,  and  left  her  stunned  and  helpless." 

The  same  view  is  taken  in  the  United  States.  Thus  in  Don 
Moran  v.  People,^^  Christiancy,  C.  J.,  said :  "  And  when 
drugs  are  administered,  or  procured  to  be  administered,  by 
the  criminal,  for  the  purpose  of  taking  away  or  lessening 
the  power  of  resistance,  and  having  that  effect,  there  may 
be  no  ground  for  distinction  between  the  force  thus  exerted 
by  him  through  the  agency  of  the  drugs,  and  that  directly 
exerted  by  his  hand  and  for  the  same  purpose."  The 
California  Penal  Code  similarly  enacts  that  sexual  intercourse 
is  rape,  where  the  female  is  prevented  from  resisting  the 
intercourse  by  any  intoxicating  narcotic,  or  anaesthetic  sub- 
stance, administered  by  or  Avith  the  privity  of  the  accused  .^^ 
The  Missouri  Penal  Code  makes  it  rape  to  have  carnal 
knowledge  of  any  woman  above  the  age  of  foui'teen  years 
Avithout  her  consent,  by  administering  to  her  any  substance  or 
liquid  which  shall  produce  such  stupor,  or  such  imbecility  of 
mind,  or  weakness  of  body,  as  to  prevent  eiFectual  resistance. 

161.     The  rule  generally  recognised  in  European  countries 
Effect  on  consent  of     is  the  Same,      Thus  talking  of  the  abuse 
causing  intoxication  ou     committed  on  a  person  while  intoxicated 
the  Continent.  q^  asleep,  Giulio  Crivellari  in    his    Con- 

cetti Fondamentali  di  Diritto  Penale^^  says  that  in  generals 
si  conviene  nel  riconoscere  i  termini  della  vera  violenza 
ove  vi  siano  prove  sicure  del  dissenso  di  lei,  o  merce  la  prova 
'positiva  delle  ripulse  precedenti  0  merce  le  sue  posteriori 
affermazioni  die  se  fosse  stata  padrona  di  se  nella  pienszza 
del  suo  intendimento  non  avrebbe  per  olcun  modo  acconsentito  ■ 
0  quando  Vuhbriachezza  od  il  sonno  siano  stati  maliziosnmente 
procurati  dalVagente.  Ss  cio  nofi  potesse  provarsi,  nelVabuso 
dell'agente  vi  sara   un  inganno,   una   seduzione,  ma    non  vi 

SI  25  Mich.,   35C,  |  ■"  S.  361. 
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sarebhe  movlmsnlo  alcnno  di  forze  meccaniche  costringenti  il 
corpo,  il  quale  sarebhe  concorso  col  seduttore  aWazione  per 
impulso  propria,  senza  che  questi  abhia  eser citato  abuso  di  forza 
morale  costringente  Vanimo  della  vittima,.'''^ 

He  adds  that  it  is  a  general  rule,  that  when  such  fraudulent 
means  are  employed  as  to  leave  no  freedom  of  consent,  torni 
lo  stesso  come  sia  stata  la  vittima  maliziosarmnte  posta  nelV- 
impossiUlita  di  resistere,''''^  which  is  the  essence  of  the  offeuce 
of  rape,  the  responsibility  delVagente  devessere  uguaie  a  quella 
in  Gui  sarebbe  incorso  se  avesse  usato  una  violenza  vera,^^  '■''^ 

So  also  Franceso  Carrara  says  that  there  is  violence  when 
an  act  is  done  to  a  person  in  sleep  or  intoxication,  and  there 
is  sure  proof  of  dissent,  even  though  there  is  no  prior  express 
declaration  of  consent,  observing:  that  in  the  abuse  of'^  della 
ehra  e  della  dormiente  vi  e  il  dissenso,  vi  e  la  forza  meccanica 
che  comprime  il  corpo  e  rende  inerte  la  volontd ;  e  vi  e  nelV- 
uomo  impudico  il  dolo  speciale  della  violenza,  poiche  quelle 
forze  egli  pone  al  servigio  del  suo  criminoso  disegnoy^ 

It  is  on  the  ground  of  this  want  of  dissent  that  he  distin- 
guishes the  case  of  such  person  from  that  of  the  insane  and 
the  minor,  in  which  case  he  says  there  is  even  no  presump- 
tive violence,  the  violence  being  wanting  in  all  objectivity 
as  there  is  no  contrary  will,  and  in  all  subjectivity,  as  there  is 
non  trovandosi  una  forza  ne  meccanica  ne  morale  adoperata  a 
soggiogare  la  ipotetica  avversione  della  paziente.^^  '""^ 

(t)  People  in  general  agree  in  recognizing  the  limits  of  true  violence,  when  there  are 
sure  proofs  of  her  dissent,  eitlier  owing  to  the  poBitive  proof  of  preceding  repulses,  or  of 
subsequent  affirmations  to  the  effect  that  if  she  had  been  master  of  herself  as  regards  the 
fulness  of  her  intention  she  would  not  have  consented  in  any  way  ;  or  when  the  intoxica- 
tion or  stupor  may  have  been  maliciously  procured  by  the  person  acting.  If  this  cannot 
be  proved  there  might  be  deceit — a  seduction,  in  the  abuse  hy  the  acting  party,  but  there 
wcnld  be  no  movement  of  physical  force  constraining  the  body  which  would  concnr 
with  the  seducer  in  the  act  through  its  own  impulse  without  his  having  exercised  any 
abuse  of  moral  force  constraining  the  mind  of  the  victim. 

(/)  the  same  takes  place,  as  if  the  victim  had  been  maliciously  placed  in  a  state  in 
which  resistance  was  impossible. 

(A)  of  the  doer  ought  to  be  that  which  would  have  been  incurred  if  he  had  used  real 
violence. 

(l)  the  intoxicated  and  sleeping  person,  there  is  a  dissent,  there  jg  a  mechanical  force 
which  constrains  the  body  and  renders  the  will  inert  j  and  there  is  in  the  wanton  man, 
the  dtlus  peculiar  to  violence,  because  he  places  these  forces  at  the  service  of  his  criminal 
design. 

(m)  not  found  a  force  neither  mechanical  nor  moral,  adopted  to  subjugate  the  suppos- 
ed aversion  of  the  person  to  whom  the  act  is  done. 


Griv.  Dir.  Pen.,  A.t.  IHO,  |  3=   Carr.  Prog.,  Art.  lii.)9. 
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Adolplie  and  Helie  in  their  work  on  the  Theory  of  Code 
Penal,  refer  to  the  case  '"'  in  which  V  attentat  had  been  com- 
mitted during  sleep  fraudulently  procured  by  the  aid  of 
narcotic  drugs,  and  say  la  violence  n'est-elle  pas  dam  cette 
machination  infdme  qui  livre  la  victime  sans  qu'eHs  puisse  se 
defendre,  dans  ces  moyens  criminels  qui  V enchament  pour  la 
consommation  de  I'attentat,  dans  ces  liens  d'un  sonimeil  lethar- 
gique  qui  la  tiennent  capti7;e  ?  Or,  serait-il  possibl  d'etahlir  une 
difference  rSelle  entre  ces  deux  hypotheses  ?  Dans  I'une  et 
dans  t autre,  la  victime  n'a  point  a  s^imputer  son  abandon  et 
sa  credidite ;  sa  volonte,  sa  force  ont  ete  enchainees ;  et 
quHmporte  que  ce  soit  par  une  machination  criminsllemsnt  con- 
que,  par  la  violence  des  drogues  perfidement  preparees,  ou  par 
la  violence  physique  de  r agent?  U attentat  nUest-il  pas  meme 
plus  atroce,  puisquHl  revele  une  combinaison  plus  froide  et  plus 
calculee  f  Peut-on  objecter  que  la  violence  ne  sexerce  pas  au 
moment  meme  de  V attentat  f  Mais  cette  violence  dure  autant  que 
I'erreur,  autant  que  le  sommeil  frauduleusem^nt  procure.  Lors- 
qiie  la  fille  enlevee  s^evanouit  dans  les  bras  de  son  ravisseur,  et 
qu'il  profite  de  ce  moment  pour  consommer  le  viol,  pourrait-on 
soutenir  qu'il  I'a  commis  sans  violence  ?  Si  le  crime  est  commis 
sous  Vimpression  de  menaces  de  mart,  mais  sans  aiicune  violence 
physique,  soutie7idraiton  qiCil  n''y  a  pas  eu  de  viol  pares  qu'il 
n'y  a  pas  eu  de  resistance  f  Si  cette  resistance  a  ete  rendue  im- 
possible, ne  faut-il  pas  necessairement  remonter  aux  actes  qui 
font  enchamee  ?'"^ 

This  opinion  has  been  confirmed  by  two  arrHs  which  in 
exactly  the  same  circumstances  have  decided  that  the  act  of 
comriiittiny-  abuse  on  a  female  while  asleep  and  against  her 
will    corstitutes    rape.^^      The    grounds   of   these    arrets  are: 

(n)  Is  not  there  violeuoo  in  this  base  contrivance  which  delivers  up  the  victim  without 
her  having  the  power  to  defend  herself,  in  these  criminal  means  which  enchain  her  for  the 
consummation  of  the  attempt,  ia  these  bonds  of  a  lethargic  sleep  which  hold  her  captive  ? 
Now,  would  it  be  possible  to  establish  a  real  difference  between  these  two  hypotheses  ?  In 
one  as  well  as  in  the  other,  the  victim  has  not  to  blame  herself  for  her  corifiiieiice  and 
her  credulity  ;  her  will,  her  force  have  beea  euohained  j  and  what  does  it  matter 
whether  this  is  done  by  a  criminally  conceived  contrivance,  by  the  vi.lence  of  perfi- 
diously prepared  drugs,  or  by  the  physical  violence  of  the  doer  ?  Is  not  the  assault  even 
more  atrocious,  since  it  reveals  a  combination  more  cold  and  more  caloulnted  p  Can  one 
object  that  tho  violence  is  not  exercised  at  the  moment  of  the  assault  itself  ?  But  this 
violence  lasts  as  long  as  the  error,  as  long  as  the  sleep  fraudulently  procured.  When  the 
girl  rises,  she  faints  in  the  arms  of  her  ravisher,  and  does  it  profit  at  that  moment  to 
consummate  the  rape,  that  one  can  maintain  that  he  has  committed  it  without  violence  ? 
If  the  crime  is  committed  under  the  impression  of  menaces  of  theft,  but  without  any 
physical  violence,  would  it  be  maintained  that  there  was  no  rape,  as  there  was  no 
resistance  ?  If  this  resistance  has  been  rendered  impossible,  is  it  not  necessary  to  traoe 
it  to  acts  which  have  prevented  it  ? 

"  IV.,  318.  I  »s  IV.  Adolph,  and  Helie,  310. 
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que  le  crime  de  viol  n'etant  pas  de/ini  par  la  hi,  il  appartient 
au  jnge  de  rechercher  et  constater  les  elements  constitutifs  de  ce 
crime,  d'apres  son  caractere  special  et  la  gravite  des  consequences 
quHl  pent  avoir  pour  les  victimes  et  pour  Chonneur  des  families ; 
que  ce  crime  consiste  dans  le  fait  d' abuser  d'une  personne  centre 
sa  votonte,  soit  que  le  defaut  de  consentement  resulte  de  la  viol- 
ence physique  ou  morale  exercee  a  son  egard,  soit  qu'il  resulte  de 
tout  autre  moyen  de  contrainte  ou  de  surprise  pour  atteindre,  en 
dehors  de  la  volonte  de  la  victime,  le  but  que  se  propose  I'auteur  de 
ractionS"^ 

The  same  view  appears  to  be  taken  in  Germany  also.  Thus 
Halschner  says :  Ein  list/ges  Benehmen,  durch  welches  jemand 
in  den  Zustand  des  Duldenmiissens  versetzt  werde,  sei  als 
eine  durch  '■'■vis  absoluta"  verUbte  Nothigung  zu  betrachten.^^ '■''^ 
Olshausen  in  his  Commentary  on  the  German  Penal  Code,  in 
commentinji;  on  para.  240,  and  observing  that  fraud  does  not 
operate  as  compulsion,  says :  *"  Die  Betdubung  aber  ist  eine  Art 
der  List  und  fdllt  nicht  unfer  den  Begri£^  der  GewaltS''^  He 
immediately  afterwards  adds,  however,  that  das  Wesen  der 
Nothigung  an  sich  die  Betdubung  als  Mittel  der  Nothigung 
nicht  ausschliessty 

162.  This  treatment  of  drugginp:  was  due,  iiowever,  to  the 
Sexual  intercourse  with  requirement  of  force  for  the  offence  of 
a  female  by  drugging  rape,  it  was  mainly  on  account  of  the 
her  is  not  rape,  though  necessity  of  punishing'  with  proper 
sometimes  deemed  puu-  severity  the  act  of  sexual  intercourse  with 
ishable  as  such.  i      j  ■  ■    ^      •      l-        i 

a  woman  by  drugging  or  intoxicating  her, 

that  such  drugging  or  intoxicating  was  held  equivalent  to  force. 
Really  there  is  a  material  distinction  between  the  two;  and 
the  offence  of  such    intercourse   is  of  a  different  gravity  from 

(o)  That  the  crime  of  rape  not  being  defined  by  law,  it  pertains  to  the  judge  to  make 
a  search  for  and  establish  the  constituent  elements  of  this  crime,  in  conformity  with  its 
special  character  and  the  gravity  of  the  consequences  which  it  can  have  for  the  victim, 
and  for  the  honour  of  the  families  ;  that  this  crime  consists  in  the  act  of  abusing  a  person 
against  her  will,  whether  it  be  that  the  defect  of  conseut  results  from  violence,  physical 
or  moral,  exercised  in  regard  to  her,  or  that  it  results  from  other  means  of  constraint  or 
surprise  for  to  attain,  without  the  victim's  will,  the  end  which.the  author  of  the  act  pro- 
poses to  himself. 

(p)  An  artful  conduct  through  which  anybody  is  put  in  a  state  of  being  obliged  to 
tolerate  is  to  be  considered  as  compulsion  exercised  through  vis  absolute. 

{q)  Stupefaction,  however,  is  a  kind  of  cunning  and  does  not  come  under  the  oou- 
ception  of  violence. 

(r)     The  nature  of  compalsiou  doeS  not  exclude  stupefaction  as  a  means  of  compulsion. 

s»  II.  Halschner,  123  ;  35  Oerichtsaal,      I  *"  P.  68. 
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that  of  rape,  though  if,  was  long  punislied  as  such  in  England 
for  want  of  a  special  provision  for  its  punishment.  Such 
provision  has  now  been  made  there,  as  well  as  in  some  of  the 
States  of  the  American  Union.  Thus  the  Criminal  Law 
Amendment  Act  1885  (48  &  49  Vict.  c.  69),  s.  3  provides 
that  a  person  who  applies,  administers  to,  or  causes  to  be 
taken  by  any  woman  or  girl  any  drug,  matter,  or  thing, 
with  intent  to  stupefy  or  overpower,  so  as  thereby  to  enable 
any  person  to  have  unlawful  carnal  connection  with  such 
woman  or  girl  shall  be  guilty  of  a  misdemeanour. 

In  New  York  also,  this  is  a  separate  offence  provided 
for  in  S.  23  of  the  Penal  Code.  Referring  to  that  section, 
Johnson,  J.,  in  People  v.  Quiu*^  said,  thai  it  "provides  for 
the  punishment  of  every  person  who  shall  have  carnal 
knowledge  of  any  woman  above  the  age  of  ten  years, 
withoiit  her  consent,  by  administering  to  her  any  substance,  or 
liquid,  wiiich  shall  produce  such  stupor,  or  such  imbecility  of 
mind  or  weakness  of  body,  as  to  prevent  effectual  resistance. 
The  punishment  prescribed  for  the  oflFence  named  in  this 
section,  is  imprisonment  in  the  State  prison  not  exceeding 
five  years.  The  punishment  for  the  crime  of  rape  is  imprison- 
ment not  less  than  ten  years.  Rfipe,  and  carnal  knowledge  of 
a  woman  under  the  circumstances  provided  for  in  section 
twenty-three,  are  clearly  separate  and  distinct  offences.  The 
latter  is  an  offence  against  the  person,  but  it  is  not  a 
rape  under  our  statute,  and  was  designedly  made  a  sepa- 
rate offence,  as  will  appear  by  a  note  of  the  revisers  upon  this 
section.  After  copying  this  section,  as  proposed  by  them, 
they  say  :  *  The  offence  committed  under  the  preceding  cir- 
cumstances probably  would  not  be  rape  ;  and  yet  the  guilt 
of  tlie  offence  and  the  injury  to  the  sufferer  are  as  great 
in  this  as  in  any  other  case.'  The  provision  was  borrowed 
by  the  revisers  from  Livingston's  Louisiana  Code."  In  People 
V.  Dohring,*^  Folger,  J.,  said:  "In  this  State  our  statutes 
make  a  distinction  between  a  rape  and  the  act  of  carnal 
intercourse  without  her  consent  with  a  woman  made  insensible 
by  the  administration  of  that  which  produces  stupor ;  and  the 
latter  is  an  offence  against  the  person,  but  not  rape."  And  if 
the  result  is  insensibility,  it  is  not  material  that  it  was  brought 
on  by  something  administered  with  a  view  not  to  make  the 
woman  insensible,  but  simply  to  excite  her  desire. 

"  50  Barh.,  128.  |  "  59  N.  Y.,  374. 
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163.  The  rule  is  generally  considered  to  be  the  same,  even 
Cnn^inal  act  done  to  ''^'^''  ^^^  intoxicafion  is  not  caused  with 
a  person  after  intdxioat-  a  View  to  get  the  consent  to  the  criminal 
ing  him  is  not  excused  act,  but  for  some  Other  purpose  ;  and 
bj  that  person's  con-  advantage  is  taken  of  the  unconscious 
^^"  ■  condition   resulting   from  that   intoxica- 

tion to  do  the  act  to  the  person  intoxicated  in  tliat  condition. 
This  was  tlie  basis  of  the  decision  in  Rsfj.  v.  Gamplin,*^  in 
which  the  prisoner  had  given  liquor  to  the  prosecutrix,  and 
when  she  became  quite  drunk  and  insensible,  he  took 
advantage  of  it  and  violated  her,  Tiie  jury  found  that  the 
prisoner  gave  her  liquor  for  the  purpose  of  exciting  her,  and 
not  with  the  intention  of  rendering:  her  insensible  and  thus 
having  sexual  intercourse  with  her,  yet  he  was  convicted,  and 
the  conviction  vvas  on  a  case  reserved,  upheld,  after 
argument,  by  fifteen  judges.  In  R.  v.  Siceenie,*^  Lord 
President  MacNeill  expressed  it  as  his  opinion  that  it  was  not 
necessary  fur  that  offence,  that  the  inability  to  remonstrate 
or  resist  should  have  been  brought  about  by  an  act  of  the 
offender,  with  the  design  of  availing  himself  of  it.  ''  I  think," 
said  the  learned  judge,  "  it  is  not  so  in  the  case  where  a  man 
takes  advantage  of  the  state  of  insensibility  to  which  a  woman 
has  been  reduced  by  his  act  or  contrivance,  although  in  produc- 
ing the  insensibility  lie  may  not  have  harboured  that  design,  or 
may  even  have  intended  something  different,  as  would  be  the 
case  of  a  medical  man  who  should  take  advantage  of  the  inabi- 
lity to  resist  produced  by  opium  or  chloroform  which  he  had 
administered  for  a  difl'erent  purpose  to  his  patient." 

The  same  has  been  held  in  McCue  v.  Klein,  ^'' ■  in  ■which 
Willie,  J.,  in  delivering  the  opinion  of  the  Supreme  Court  of 
Texas,  said  :  "If  one  whose  mental  faculties  are  suspended  by 
intoxication  is  induced  to  swallow  spirituous  liquors  to  such 
excess  as  to  endanger  his  life,  the  persons  taking  advantage  of 
his  condition  of  helplessness  and  mental  darkness,  and  imposing 
the  draught  upon  him,  must  answer  in  damages  for  the  injury 
that  ensues." 

Garraud,  in  his  treatise  on  the  French  Penal  Law,  says  *^, 
"that  rape  is  committed  also  en  abusant  d'une  personne  qui 
aurait  perdu  V usage  de  sa  volonle,  soit  par  reffet  d'une 
maladie  physique  ou  mentale,  soit  par  Valteration  de  ses  facul- 

*3  1  Cox.  C.  C,  220.  I  45  60  Tex.,  168. 

*■*  8Cox.  C.  C,  330.  I  IS  IV,  465. 
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tes,  telle  qu'une  personne  tombie  en  defaillance ;  sott  par  toute 
autre  cause  accMentelle,  c'est-a-dire  par  une  cause  incUpendante 
de  la  volonte  de  celui  qui  a  commis  Vattentat,  telle  que  le 
sommeil  profond,  Vivresse  ccmplhte,  c^'c/'' 

164.     It     has    also    been    held    that    where  the  intoxicalion 

Consent  by  an  intoxi-  ^^    voluntary,   Or,    at    leasf,    not    caused 

cnted  person  does  not  ^J     t'le     person   acting    on    the    consent 

excuse    criminality    of  given  during  the  unconsciousness  resultino' 

act  done  with  know-  f,.o„i  j^e  intoxication,  the  act,  if  otherwise 
ledge  of  his  intoxicated  .     .      ,       .,,       ^  1      ;i      1  -pi  i 

condition.  criminal,  Will  not  be  the  less  so,  it  done  by 

him  with  the  knowledge  of  tiie  intoxicated 
and  unconscious  condition.  Stress  has  been  laid  in  several  English 
cases  on  this  knowledge    by  the  offender  of  the  incompetency 
of  the    person  giving  the  consent.     Tiius  m  Reg.  y.  Fletcher," 
Lord  Campbell,  C.  J.,  after,  observing  that   that  case   differed 
from  the  case  of  Reg.  v..  Camplin,   in  so  far   as  the    prosecutrix 
was  not  capable  of  giving  consent,  added  :    "  But  then  the  pri- 
soner knew  her  condition  at  the  time."     In   Reg  v.  Barratt,*^ 
Ilonyman,  J.,  in  charging  the  jury   said  that    they   might  find 
the  prisoner  guilty  of  rape,  "  if  the  girl  was  in    such  an  idiotic 
state  that  siie  did  not  know^  what  the    prisoner  was  doing,  and 
the  prisoner  was  aware    of  her    being  in    that  state;"    but  that 
they  ought  to    acquit  him,  "  if  the    prisoner,    from    the    girl's 
state  and  condition,  had  reason  to  think  the  girl  was  consenting." 
The  Court  of  Criminal  Appeal  sustained  the  conviction,  but  did 
not  advert  to  the  circumstance  of  the  knowledge  of  her  condition 
by  the  prisoner.     Such  knowledge  has  been  recognized  as  ma- 
terial by  the  statute  law   of  England    also.     Thus   S.  5  of  tiie 
Criminal  Law  Amendment  Act,  188i5,  provides  that  it  shall  be 
sufficient  to  a  charge  for  unlawful  carnal  intercourse  with  a  girl 
of  or  above  the  age  of  thirteen   years    and    under    the   age  of 
sixteen,  to  make  it    appear  that    the   offender  had  reasonable 
cause  to  believe  that  the  girl  was  of  or  above  the  age  of  sixteen 
years.     In    regard    to    the   unsoundness  of  intellect  also,    the 
section  provides  that   the  carnal    knowledge  would    be   misde- 
meanour, only  if  "  the  offender  knew  at  the  time  of  the   com- 
mission of  the  offence  that  the  woman  or  girl  was  an    idiot    or 
imbecile." 


(«)  In  committing  abuse  on  a  persoa  who  should  have  lo^t  the  use  of  her  will,  either 
on  account  of  the  effect  of  a  disease,  physical  or  mental,  or  by  injury  to  her  faculties  so 
that  a  person  falls  into  a  swoon,  or  by  auy  other  cause  accidental,  that  is  to  say  by  a 
cause  independent  of  the  will  of  him  who  has  comra'.tted  the  attempt,  such  as  profound 
sleep,  complete  intoxication. 


*'  8  Cox;  0.  C  ,  131.  |  '»  U  Cox,  C,  0.,  498. 
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In  the  United  States  also,  Oooley,  J.,  in  delivering 
the  leading  opinion  of  the  Court  in  People  v.  Crossioell^^  ob- 
served, that  "  if  a  man  knowing  a  woman  to  be  insane,  should 
take  advantage  of  that  fact  to  iiave  knowledge  of  her  person, 
when  her  mental  powers  were  so  impaired  that  she  was  uncon- 
scious of  the  nature  of  the  act,  or  was  not  a  willing  participator, 
we  should  have  no  difficulty  in  holding  the  act  to  be  rape,  not- 
withstanding distinct  proof  of  opposition  might  be  wanting." 
In  that  case,  the  trial  judge  had  assumed  that  the  naked  fact 
of  intercourse,  with  knowledge  of  the  mental  condition,  was 
sufficient.  But  the  court  thought  that  that  would  be  a 
dangerous  proposition.  Cooley,  J.,  added  :  "  As  one  who  has 
knowledge  of  tlie  facts  which  prove  insanity  must  be  supposed 
to  know  that  insanity  exists,  it  would  follow  that,  in  any 
case  of  doubt,  a  man's  guilt  or  innocence  would  depend  upon 
the  preponderance  of  testimony  on  the  question  of  the  woman's 
competency.  As  marriage  with  an  insane  person  is  void, 
it  might  become  a  serious  question  whether  the  ceremony  could 
protect  the  too  partial  bridegroom  from  prosecution  for  rape, 
where  he  had  relied  upon  manifestations  which,  to  him,  appeared 
the  evidences  of  genius,  but  which  experts  should  convince  a 
jury  were  only  the  vagaries  of  a  disordered  imagination." 

The  New  York  Penal  Code  provides  that  sexual  intercourse 
with  a  woman  is  rape,  when  her  resistance  is  prevented  by 
stupor,  or  weakness  of  mind  produced  by  an  intoxicating  or 
narcotic,  or  anassthetic  agent;  or  when  she  is  known  by  the  de- 
fendant to  be  in  such  state  of  stupor  or  weakness  of  mind  from 
any  cause.^" 

,  165.  The  rule  is  recognized  to  its  broadest  extent  in  India. 
Eecognition  of  vitiat-  Thus  S._90  of  the  Indian  Penal  Code 
ing  effect  of  ititoxica-  declares  in  the  same  words  the  inade- 
tion  in  Indian  Peaal  quacy  of  the  consent  given  by  a  person 
^^^^-  who,  from  unsoundr*ess  of  mind  or    in- 

toxication, is  unable  to  know  the  nature  and  consequences 
of  that  to  which  he  gives  his  consent.  The  Code  ignores 
entirely  the  distinction  arising  from  the  circumstance  of 
the  intoxication  being  voluntary  or  otherwise.  The  abuses 
of  which  the  protection  of  drunken  persons  against  the 
consequences  of  their  own  acts  and  their  own  consent  is 
capable,  can  have  no  place,  where  the  protection  is  re- 
stricted to  cases  of  involuntary   intoxication.     In   regard   to 

4  0  13  Micli.,  427.  j  SOS.  278(4). 
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criminal  acts,  the  protection  is  restricted  to  those  cases 
by  SS.  85  and  86  of  the  Indian  Penal  Code.  It  does  not 
appear  why,  in  regard  to  consent,  the  protection  given  is  gene- 
ral, extending,  as  it  apparently  does,  even  to  voluntary  intoxi- 
cation. The  Indian  Penal  Code  ajDpears,  in  fact,  to  go  even 
still  further,  and  to  extend  the  protection  to  consent  given  by 
a  person  who  is  of  unsound  mind  or  intoxicated,  when  the 
said  unsoundness  or  intoxication  is  not  known  to  the  person 
acting  on  the  consent  ;  an  extension  which  does  not  appear  to 
be  expedient  or  recognized  in  other  countries,  and  which  is 
rather  inconsistent  even  with  the  principle  recognized  in  the 
same  section  of  the  Code  in  regard  to  the  objective  disqualifica- 
tions of  consent.  In  no  other  system  of  law  does  the  protection 
appear  to  extend  to  cases  of  consent  beyond  those  in  which 
the  intoxication  is  involuntary,  and  known  to  the  person  acting 
on  it,  and  it  is  not  seldom  restricted  to  still  narrower  limits. 

16o.     Even  the  Indian  Penal  Code  does  not  refer  to  the  effect 

of  spiritual  force  on  consent.     This  is  no 

Effect  of  spiritual  force     doubt  on  account  of  the  non-recognition  by 

on  consent.  the  Courts  and  the  Legislature  in  India  of 

the  power  of  spiritualism  ;  though,  ac- 
cording to  the  belief  of  the  masses  in  this  country,  cases  of  the 
exercise  of  such  power  are  not  unknown  here.  The  codes  of 
other  countries  also  are  silent  on  ihe  subject.  Individual 
cases  of  the  subjugation  of  will  by  magnetism  have 
sometimes  come  before  the  Courts,  and  the  consent  extorted 
by  magnetism  has  been  held  to  be  non-existent.  In  a  case  men- 
tioned in  an  Italian  Journal  of  the  13th  August  1865,  the  Court 
of  Assize  of  Var  convicted  of  rape  a  person  who  had  by  acts  of 
magnetism  reduced  his  victim  to  a  state  of  impossibilita,  in 
which  she  remained  conscious  of  all  that  was  done  on  her,  but 
had  not  force  enough  to  oppose  it.  The  contrary  was  held, 
however,  by  the  Supreme  Court  of  Vienna  in  1862  in  a  case^ 
in  which  the  woman  with  whom  the  connection  was  had 
declared  that  she  was  not  conscious  even  of  the  act  of  connec- 
tion while  it  was  going  on,  but  came  to  know  of  it  afterwards  by 
finding  herself  encim^e.  The  acquittal  in  this  case  proceeded 
chiefly  on  the  ground  that  science  was  not  sufficiently  advan- 
ced to  determine  the  doctrine  of  causation  and  the  possible 
effect  of  magnetism  in  such  cases.  The  question  is  discussed 
at  length  in  Charpignon's  Rapports  du  magnetisme  avec  la  juris 
prudence^  but  need  not  be  further  discussed  here. 

'  Garr,  Piog.,  Art,  1515  («)• 
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CHAPTER  IX. 

OeFENOES     involving     ABSENCE     OF     CONSENT     AS 
AN     ESSENTIAL     CONSl^'ITUENT. 

167.     Consent  operates    in    criminal    law    as    observed  in 

Chapter  I,  either  negatively  or  positively. 

Negative  operation  of    j^    operates    negatively    by   its    absence 

consent  111  crirniuai  law.      -     .     J^  i-    n  -^         ,  r 

being  an  essential  constituent  oi  an 
offence,  either  on  account  of  the  nature  of  the  act  constituting 
the  offence,  or  vinder  some  provision  of  law.  In  the  former  case, 
the  act  constituting  the  offence  cannot  exist,  unless  there  is  an 
absence  of  consent  to  it.  Thus  there  can  be  no  wrongful 
confinement  of  a  person  on  account  of  the  very  nature  of  the 
confinement,  unless  there  is  an  absence  of  consent  on  his  part 
to  stay  in  the  place  of  the  confinement.  Dies  ist  jedoch  so  zu 
verstehen^  dass  hier  die  Straflosigkeit  nicht  deshalb  eintritt,  weil 
eine  an  iind  filr  sicli  dutch  das  ius  publicum  fiir  strafbar  erldiirte 
Randlung  trotz  ihrer  Begehung  aiif  Grund  der  subjektiven  Wil- 
lensrichtung  deg  Verletzten  als  straflos  hingestdlt  loird,  sondern 
iceil  der  EigenthUmer  des  in  Frage  kommenden  Rechtsgutes, 
dadurch,  dass  er  einen  Eingrijf'in  diese  seiner  VerfUgung ganz  und 
gar  unterstehende  Uechtsspluire  yestattet^  verhindert,  dass  uber- 
Iiaupt  efivas  Rechtsu-idriges  begangen  icird.  Es  findet  also 
hier  eine  Amvendung  des  Satzes  ^  volenti  non  jit  injuria''  uber- 
hawpt  nicht  statt,  sondern  die  Straflosigkeit  ist  die  Folge  des 
Mangels  eines  zum  Thatbestande  des  Verbreihens  icessntlichen 
Slerkmals,  ndmlich  der  fehlenden  Einioilligung  ;  und  durch  den 
Mangel  dieses  Requisits,  d.  h.  also  durch  die  Eimvilligung,  icird 
von  der  Handlung  das  Verbrecherische  abgestreift.^''''' 

In  the  latter  case,  the  act  constituting  the  offeuce 
may  exist  even  when  there  is  consent,  but  it  will  acquire 
its  criminal  character  only  from  the  fact  of  its  being  done 
without  the  consent  of  the  person  affected  by  it.  This  is 
the  case,  for  instance,  in  regard  to  the  offence  of  kidnapping, 

(a)  This  is,  however  so  to  be  understood,  that  the  immunity  from  punishment  does  not 
arise,  because  an  act  in  itself  declared  to  be  punishable  \>y  jus  puUicum,  in  spite  of  its 
commission  is  laid  do\'m  as  free  from  punishment  on  the  ground  of  the  subjective 
direction  of  the  will  of  the  injured  person,  but  because  the  possessor  of  the  good 
(interest)  in  question  by  the  fact  that  he  permits  an  attack  against  a  legal  sphere 
entirely  subject  to  his  disposal,  altogether  prevents  any  illegal  act  from  being  com- 
mitted. An  application  of  the  maxim  volenti  non  fit  injuria  does  not  at  all,  there- 
fore, take  place  here,  but  the  immunity  fjom  pnni'shment  is  the  consequence  of  the 
defect  of  a  mark  (symptom)  essential  for  tlie  corpus  delicti  of  the  offence,  namely, 
the  absence  of  consent  ;  and  through  the  defect  of  this  requisite,  that  is  to  say,  through 
consent,  the  criminality  of  the  act  is  removed. 

'  Briethaujit  lli. 
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in  ■wliicli  Ciise  a  man  may  carry  away  a  minor  from  her 
guardian,  but  will  have  committed  that  offence,  only  when  the 
carrying  has  not  been  consented  to  by  the  guardian. 

The  positive  operation  of  consent  consists  in  altogether, 
justifying  or  excusing  an  act  which  would  otherwise  be  crimi- 
nal, or  in  legally  or  judicially  mitigating  the  penalty  which 
the  act  would  otherwise  be  liable  for.  In  this  chapter  men- 
tion will  be  made,  however,  of  the  negative  operation  only.  It 
is  with  reference  to  that,  that  Olshausen,  in  his  Commentary  on 
the  German  Penal  Code,  after  referring  in  paragraph  9  of  his 
preliminary  observations  in  connection  with  Chapter  IV  of 
Part  I.^  to  several  excuses  of  criminal  acts,  says  :  "  i^^dhrend  in 
den  Fallen  der  N.  9  die  objective  Rechtswidrigkeit  der  Handlung 
ausgeschlossen  ist,  weil  das  Rccht  die  betreffende  Ausnahme  von 
der  Regsl  gestattet,  so  ist  in  anderen  Falhn  die  Rechtsioidrigkeit 
der  Handlung  deshalb  zu  verneinen,  weil  dieselbe  nur  scheinbar 
unter  die  Bsgel  der  Normfdllt,  in  JVahrheit  aber  die  Handlung 
garnicht  gecjen  disselbs  verstosst,  so  dass  die  Schuld-und  Straf- 
freiheit  nicht  erst  auseiner  besonders  zu  begriindenden  Ausnahme 
sich  ergiebt.'"^''^  With  these  he  contrasts  the  cases  of  the 
positive  operation  of  consent  as  an  excuse,  which  the  Indian 
Penal  Code  also  treats  as  general  exceptions,  and  goes  on  to 
say  :  "  Die  hier  in  Betracht  kommenden  Fdlle,  bezulich  derer  im 
Einzdnen  gleichfalls  auf  die  Lehrbilcher  des  Strafrechts  zu 
verweisen  ist,  sind  :  die  seitens  des  alkinigen  Trdgers  eines 
Rechtsgutes  selbst  und  die  mit  snner  Einwilligung  seitens  eines 
Anderen  vorgenommene  Verletzung  desselhen,  beides  vorbehaltlich 
der  positivrechtlich  gstroffenen  Ausnahmen."^"^ 

168.     As  to  the  offences  in   respect   of  which    absence  of 

consent  is  essential,  reference  has  been 

Determination  of  of-     j^j^de    to  them  above  in  SS.   7   and    8, 

fences  for  which  absence      rp,  ■,  -  ,     .  , 

of  consent  is  essential.         1  he    absence    of    consent   IS    expressly 

mentioned  as  an  essential  constituent  in 
the  case  of  most  of  them,  at  least  as  defined  in  the  Indian  Penal 


(b)  Whei-eaa  the  objective  illegality  of  the  aot  is  excluded  in  the  cases  of  No.  9,  be- 
cause the  1  aw  permits  the  exceptioa  in  question  to  the  rule,  the  illegality  of  the  act  in 
the  other  cases  is  to  be  denied,  because  it  only  apparently  oomes  under  the  regulation  of 
the  Norm,  but  in  truth  does  not  at  all  violate  it,  so  tbat  the  immunity  from  guilt  and 
punishment  is  not  due  to  an  exception  which  must  be  previously  established. 

(c)  The  cases  which  here  come  into  consideration,  and  regarding  which  reference  may 
likewise  be  made  to  the  various  text-books  of  penal  law,  are  the  injury  to  a  legal  interest 
on  the  part  of  the  sole  bearer  of  it  himself,  and  the  injury  committed  to  it  with  his  con- 
sent by  another,  both  being  exceptions,  exclusive  of  those  provided  for  by  positive  law. 

2  P.  319 
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Code.  This  mention,  however,  is  not  exhaustive,  and  it  can- 
not be  said  that  the  absence  of  consent  is  not  essential  in  the 
case  of  any  other  offence.  There  is  no  reference,  for  instance,  to 
the  absence  of  consent  in  connection  with  wrongful  restraint 
and  wrongful  imprisonment;  though  the  absence  of  it  is  not 
less  essential  in  their  case  than  in  that  of  the  offences  of 
abduction  and  kidnapping.  So  also  there  is  no  reference  to  it 
in  the  case  of  the  criminal  breach  of  trust  and  enticing  away  a 
person's  wife,  though  it  is  not  less  essential  in  them  than  in 
the  case  of  theft  or  adultery.  There  can  be  no  assault, 
criminal  force,  insult  and  some  other  offences  unless  there  is 
an  absence  of  consent,  though  this  is  not  expressly  laid  down 
anywhere,  and  must  be  understood  from  the  nature  of  the 
offences. 

Nor  is  it  always  easy  to  do  so.  and  the  difficulty  is  particu- 
larly great  in  the  English  law,  where  offences  are  not  defined 
with  the  exactness  of  the  Indian  Penal  Code.  So  extensive  is 
the  operation  of  consent,  that  Dr.  Wharton  broadly  observes 
that  the  consent  of  an  owner,  Avhen  malice  against  tlae  owner  is 
alleged,  is  always  a  defence.^ 

Hepp  laid  it  down  generally  that  the  exclusion  of  the  crimina- 
lity by  the  consent  of  the  injured  person  would  depend  on  this,* 
Ob  die  Nichteinwilligung  zuvi  Thatbestande  des  Verbrechens, 
d.h.zu  der  gesetzlichen  Definition  der  sirafbaren  That  gehort ; 
wenn  dies  der  Fall  ist,  dannja,  andernfalls  neinS"''  The  Imperial 
Court  in  Germany  also  held  ;  ^  Wo  das  Gesstz  die  Einwilligung 
nicht  ausdrilcklich  erwahnt ;  harm  sie  nicht  beruchsichtiqt 
werden}''^  A  cursory  examination  of  the  German  Penal  Code 
cannot  fail  to  show,  however,  that  the  mere  language  of  the 
defi.nitions  of  offences  contained  in  the  Code  is  not  a  certain 
indication  of  the  non-necessity  of  the  absence  of  consent  in  the 
case  of  offences,  which  are  not  defined  so  as  to  exclude  consent. 
Similarly  in  the  Codes  of  other  countries  in  Europe  and  America, 
where  offences  are  defined,  the  express  mention  of  consent  in 
the  definitions  is  not  frequent,  though  most  important  conse- 
quences depend  on  the  necessity  or  otherwise  of  its  absence  for 
any  particular  offence. 

(c)  Whether  non-consent  pertained  to  the  corpus  delicti  of  the  offence,  that  is,  to 
the  legal  definition  of  the  penal  act ;    if  this  is  the  case  yea,  otherwise  no. 

{d)  Where  law  has  not  mentioned  consent  expressly,  it  cannot  be  taken  into 
consideration. 

3  II  Whart.  Cr.  L,,  7,  )  -  XI  Neaes  Aroh-d-Orim.  E.,  339. 

•  II  Enlsah...  443. 
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169.     In  early  time?,  the  penal  law  was  comprised  mostly  of 
offences  which  were  unlawful  acts  against 

Moral  character  of  an  the  right.s,  or  prejudicial  to  the  interests 
offence  no  criterion  of  ^f  ^^^^  person,  and  which  could  not  be 
the  necessity  or   absence         ™  '   ,  ,     1   ^     1      .1 

of  consent  oitences,  when  consented  to  by  the  person 

affected  by  them.  It  was  then  usual  to 
attempt  to  determine  the  offences  in  which  absence  of  consent 
was  essential  by  a  consideration  of  the  nature,  constituents,  and 
the  moral  character  of  the  various  offences.  As  observed  by 
Kessler,^  men  were  then  inclined  to  take  into  consideration,  oh  das 
Gesetz  die  Rechtswidrigkeit  der  Handlunq  als  Voraussetzung  der 
Strafbarkeit  betone.  Wo  Ersteres  der  Fall,  wie  bei  der  Sach- 
hesch'ddigung,  schliesse  die  Einwilligung  des  Verletzten  die 
Strafbarkeit  aus,  im  anderen  Falle  loie  bei  der  Korperverletzung, 
nicht  (0. 

No  positive  system  of  law,  however,  makes  penal  all  the  acts 
which  should  be  punished  from  such  a  consideration.  Nor 
does  the  law  of  any  country  restrict  the  penality  to  merely 
such  acts.  Thus  every  breacii  of  contract  is  illegal  as  well  as 
immoral,  but  it  is  only  in  very  exceptional  cases  that  it  is  treated 
as  an  offence.  On  the  other  hand,  there  is  a  large  and 
growinyf  class  of  statutory  offences,  consisting  of  acts  which  are 
innocent  or  inditferent  in  themselves,  and  which  have  been 
commanded  or  forbidden  simply  because  the  state  considers  it 
necessary  to  forbid  them  in  the  interests  of  the  entire  community 
or  any  portion  of  it.  In  these  cases,  the  object  of  the  State  is 
merely  to  compel  the  adoption  of  a  particular  line  of  conduct, 
and  its  character  from  a  legal  or  moral  point  of  view  is  quite 
as  immaterial  as  the  presence  or  the  absence  of  the  consent 
of  an  individual  to  it. 

It  follows  from  this,  as  observed  by  Kessler,^  that  das 
Verhdltniss  einer  Handlung  su  Sittlichkeit  und  Recht  fur 
ihre  Strafbarkeit  oder  Straflosigkeit  nach  positivem  Gesetze 
nichts  beweist.  Alle  Erorterungen  iiber  den  Einfluss,  welchen 
in  diesen  Beziehungen    die  Einwilligung  auf  den   Gharakter 


(e)  Whether  the  law  lays  stress  on  the  unlawfulness  of  the  aot  as  the  presupposition  of 
its  oriminality,  where  this  is  the  case,  as  in  the  case  of  misahief,  the  consent  of  the  injured 
person  excludes  penality  while  in  the  other  case,  as  in  the  case  of  hurt,  it  does  not 
exclude  it. 


»  Kees.  Einw.,  29.  |  «  Keas.  Einw,,  30. 
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der  Handlung  liabe,  kbnnen   hochstens  als   ein   Easomiement    de 
lege fercnda  in  Betracht  kommea.  (f) 

170.  For  a   determination  of  tlie   necessity    or   the   non- 

necessity   of  the   absence   of  consent  in 
Necessity  of  absence     the  case  of  any  offence,  reference   must 
of  consent  for  an  cffence     be  made  to  the   object   of  that  ofiFeuce, 
mny  be   determined   by  tpi  ij_i  i-i      . 

the   object    of  tbe  law     ^"^^  0*  ^"-^  statute  or   law  by  winch  that 
applicable.  offence  is  created,  or  in  which  it  is  com- 

prised. This  appears  to  be  the  only 
rule,  which  in  the  absence  of  an  express  declaration  by 
the  Legislature,  is  likely  to  lead  to  any  practical  result  in  the 
determination  of  the  effect  of  the  existence  or  non-existenc"e 
of  consent  on  any  criminal  act.  This  view  is  expressly 
advocated  by  Kessler,'' who  says,  "mfm  muss  den  Ziceck  zu 
erkennen  siichen,  loshhem  die  fragliche  Slrafhestimmung  dient. 
Je  nachdem  dieser  Ziceck  die  Bestrafung  avch  der  gegeri  den 
Einivilligenden  veriibten  That  erfordert  oder  nicht,  wird  das  Eine 
oder  das  Andere  als  Wille  des  Gesetzis  a7izunehm3n  sein.^^) 

171.  Absence  of  free  and  intelligent  consent  is  a  particular 
Consent  in  theft.         characteristic    of  all  offences  relating  to 

property,  ihe  question  has  arisen  most 
often  in  connection  with  the  offence  of  theft ;  as  to  which  it 
has  been  explained  above  in  S.  8,  that  the  absence  of  consent 
is  quite  essential.  The  definition  of  theft  in  the  Indian  Penal 
Code  expressly  mentions  the  absence  of  consent.  The  leading 
definition  of  larceny  given  in  East's  "Pleas  of  the  Crown" 
does  the  same.  Almost  every  modern  writer  on  criminal  law 
has  mentioned  it  as  a  constituent  of  the  offence.  Thus  in 
"  Russell  on  Crimes,"  it  is  said  that  ^  "  the  taking  of  the  goods 
should  be  "without  the  consent  of  the  owner,  imito  domino, 
and  that  this  is  of  the  very  essence  of  the  crime  of  larceny." 

Stephen  defines  theft  as    "  the  act  of  dealing,  from  any  mo- 
tive whatever,  unlawfully    and   without  claim  of  right,  with 

(/■)  The  relation  of  an  act  to  morality  and  right  does  not  prove  its  penality  or  nou- 
penality  according  to  positive  law,  All  discussion  concerning  the  influence,  which  in  this 
connection  consent  may  have  on  the  character  of  the  act,  can  be  considered  at  the  most 
as  an  argument  de  Lege  Ferettda. 

(g)  We  must  try  to  find  out  the  object  which  is  sewed  by  the  provision  of  law  in 
question.  Accordingly  as  this  purpose  requires  or  does  not  require  the  punishment  of  an 
act  committed  against  a  consenting  person,  shall  either  the  one  or  the  other  case  be  looked 
upon  as  the  will  of  the  law. 

»  Kesa.  Einw.,  32.  |      «  II.,  128. 
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anything  capable  of  being  stolen,  in  any  of  the  ways  in  which 
theft  can  be  committed,  with  the  intention  of  permanently  con- 
verting that  thing  to  the  use  of  auy  person  other  than  the 
general  or  special  owner  thereof.*  The  ways  in  which  theft 
may  be  committed  are  generally  such  as  involve  the  taking  or 
converting  of  properly  without  the  owner's  consent.'"  There 
is  no  reference  to  the  absence  of  consent  in  regard  to  theft  by 
conversion  by  a  bailee  or  by  a  person  who  knows  that  the 
property  has  been  given  to  him  by  mistake,  and  of  which  he 
fraudulently  takes  advantage ;  "  but  these  cases  are  not 
included  in  the  definition  of  theft  as  understood  in  India  or 
other  countries/"*^  In  Hammon's  case,^^  Grose,  J„  in 
delivering  the  judgment  of  the  court,  even  observed,  that  lar- 
ceny "is  the  felonious  taking  the  property  of  another  without 
his  consent  and  against  his  will,  with  intent  to  convert  it  to 
the  use  of  the  taker." 

In  Scotland,  Alison  defined  theft  as  consisting  "  in  the  se- 
cret and  felonious  abstraction  of  the  property  of  another  for 
the  sake  of  lucre,  without  his  consent,"  Macdonald  defines 
it  as  '•  the  felonious  taking  and  appropriation  of  property 
without  the  consent  of  the  owner  or  custodier." 

In  the  United  States,  Dr.  Wharton  says,  that  larceny  may 
be  defined  to  be  the  fraudulent,  taking  and  carrying  away  of  a 
thing  v/ithout  claim  of  right,  with  the  view  of  converting  it 
to  a  use  other  than  that  of  the  ovi^ner,  without  his  consent."  ^° 
Rapalje,  in  his  work  on  Larceny/*  expressly  says  that  the  taking 
and  carrying  away  must,  to  constitute  larceny,  be  ''  without 
the  consent  of  the  owner."  Dr.  Bisliof)  says,"  that  a  man 
may  give  away  his  property,  therefore  anotlier  who  takes  it  by 
his  permission  does    not  commit  larceny. 

In  Garcia  v.  Siafe,  ^'  Moore,  J,,  in  delivering  the  opinion  of 
the  court  said,  that  "the  taking  of  the  property  without  the 
consent  of  tlie  owner  is  an  essential  ingredient    of  the    offence 

(A)  Coke,  Hawkins  and  Blaokstone  do  not  refer  in  their  definitions  of  larceny  to  the 
absence  of  consent,  but  even  tbey  do  not  deny  that  absence  of  consent  is  essential.  They 
require  that  the  taking  must  be  felonioas  or  animo  furandi,  and  penerally  speaking 
there  can  be  no  taking  of  a  property  feloniously  or  animo  furandi,  when  it  is  taken  with 
the  owner's  consent. 


0  Art.  321. 

10  Arts.  321—324. 

11  Arts.  32fi,  335. 
i»  Leaoh.  1089. 

IS  I.  Alison  Cr.  L.,  250, 

4,1 


11  Miictl.  Cr.  L.,  18. 

>»  rWliart,  Gr.  L.,  757. 

15  p.  1. 

"  1  Bish.  Cr.  L.,  140. 

IS  20  Tex..  209. 
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of  theft."  In  Crowall  \.  State,^^  theft  is  defined  as  tlie  fraudu- 
lent taking  of  property  uithout  tlie  consent  of  the  owner,  with 
the  intent  to  deprive  the  owner  of  the  vahie  of  the  property, 
and  appropriate  it  to  tiie  use  and  benefit  of  the  person  tiiking 
it. 

On  the  Continent  of  Europe,  the  Italian  Penal  Code  is  quite 
as  explicit  in  re^iard  to  the  necessity  of  the  absence  of  consent, 
as  the  Indian  Penal  Code.  The  Spanish  Penal  Code  defines 
theft  as  involving  the  taking  of  the  thing  without  the  will  of 
the  proprietor,  or  the  denial  of  its  receipt.^" 

The  Code  Penal  does  not  refer  expressly  to  the  aiisence  of 
consent,  but  the  absence  is  involved  in  the  other  requirements 
of  the  ofi"ence.  Thus  R.  Carraud  says^^  that  tlie  soustraction 
should  have  taken  place  malgre  the  proprietor,  invito  domino, 
as  the  texts  of  Eoman  law  say.  So  also  A.  Blanche  in  his 
work  on  the  Practical  Studies  on  the  Code  PenaP  savs  that 
to  constitute  soustraction  the  thing  should  pass  from  the 
possession  of  the  legitime  detcnteur  (lawful  possessor)  to  that' 
of  the  author  of  the  delit,  a  Vinsu  et  contre  le  gre  (unknown 
and  against  the  will)  of  the  possessor. 

The  same  is  the  case  in  the  German  Penal  Law.  S.  242  of 
the  Code  declares  a  person  guilty  of  theft,  who  eine  fremde 
beivegliche  Sache  einem  Anderen  in  der  Absicht  ivpgnimmt 
dieselbe  sich  rechtswidrig  zuzueignen.('' )  There  is  no  mention 
of  the  absence  of  consent  in  the  definition,  but  it  appears  to 
be  quite  settled  that  the  taking  to  constitute  theft  must  be 
against  the  consent  of  the  person  to  whom  the  thing  taken 
belongs.  Almost  every  commentator  of  the  Code  lays  down 
that  Die  Aufhehung  des  Gewahrsams  dcs  Anderen  muss 
ohne  dessen  Willen  geschehen.^'^  Q)  After  making  that  obser- 
vation, Olshausen  goes  ori  to  say  :  demnaoh  liegt  eine  IVegnahme 
nicht  vor,  icenn  der  Inhaber  in  die  Aufhebung  seines  Gewahrsams 
einwilligt.  .Die  Thatsache  der  Einuilligung  des  Inhabers 
und  der  dadurch  bedingte  Ausschluss  einer  Geivahrsamsverletz- 
tung  kann  audi  nicht  dadurch  beszitigt  iverden,  dass  der 
Thdter  schon  vor  £JrIangung  des  eigenen  Gewahrsams  an  der 
Sache   die   Absicht   hegte,    uber   dieselbe  demndchst  filr  sich  zu 

(h)  Tabes  another  person's  movable  thing  with  the  intention  of  appropi-iating  it. 
(i)  The  deprivation  of  the  possession  of  another  must  take  plaoe  without  his  will. 

1 0  24  Tex.  App.,  404.  I  ^^  V.  Gar.  Dr,  Pen.,  104. 

'0  Aif.  437.  I       ^2  V.  ean. 

2  3   Olshau^.  Komm.,  879. 
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vsrfugen.'^'^  So  also  RiidorfF  in  his  Commentary  on  the 
German  Penal  Code  says  :  ^^  eim  Wegnahna  im  Sinne  des 
P.  242  lisgf  dann  nicht  vor,  wenn  diesslbe  mit  FAnwilligung 
des  Inhabers  oder  des  Eigenthilmsrs  gesohali.^''^  Similarly 
Rubo  in  his  Commentary  on  the  German  Penal  Code  says  :^^ 
KV  die  Entjernung  einer  Sache  mit  Zustimmung  desjenigen 
geschah,  dem  zur  betrsffenden  Zsit  die  Bestimmunfj  ilber  den 
Verbleib  der  Sache  zustand,  dalisgt  begriffsmdssigeinWegnehmen 
nicht  vor  und  fehlt  es  mithin  an  einem  Erfordernisse  des  fur 
den  JJiehstahl  vorgesehenen  ThaihestandesS''^ 

]72.     Absence  of  consent  is  necessary,  however,  as  observed 

above,  in  the  case  also  of  other    offences 

Consent     in_     other     j-glating     to    property.     Le     de/aut    de 

°  -0"°^    ^'^  '^  '"^       °     consentement,  chez  la  jjersonne  au  droit  de 

laquelle  la  soustraation  porte  atteinte,  est 
tm  caracthre  commum  au  vol  et  aux  autres  delits  contre  la 
propriete.^^Q")  Binding  in  his  work  on  Eie  Normen  says  :  "  Jede 
Anerkennung  des  Eigentums  schliesst  das  Verbc-t  der  Aneignung 
fremder  Sachen  ohne  Einwllligung  des  Eigentilmers,  jede 
Anerkennung  des  Besitzers  als  eines  Rechtsgufes  das  Verbal  der 
Storung  und  der  A  ufaebung  des  Besitzes  ohne  Einicilligung  des 
Besitzers  in  sich^"'' 

There  can  thus  be  no  criminal  misappropriation  or  criminal 
breach  of  trust  of  a  property,  if  the  appropriation,  conversion 
or  use  of  the  property  said  to  constitute  the  offence  is  with 
the  consent  of  the  owner  of  the  property.  In  Henderson  v. 
State  f'^  the  owner's  consent  to  the  use  of  the  thing  entrusted 


(;')  There  is  accordingly  no  removal  when  the  possessor  consents  to  his  being  deprived 
of  possession.  The  fact  of  the  consent  of  the  possessor  and  the  exclusion  of  the  violation 
of  possession  thereby  conditioned,  can  moreover,  not  be  removed  by  the  circumstance  that 
the  doer,  even  before  aoquiriog  the  possession  of  the  thing,  entertained  the  intention 
of  himself  making  away  with  it. 

(Ji)  A  removal  in  the  sense  of  S.  242  is  not  therefore  present,  when  it  takes  place  with 
the  consent  of  the  possessor  or  the  proprietor. 

(/)  Where  the  removal  takes  place  with  the  consent  of  that  person  to  whom  at  the 
time  being,  belongs  the  right  of  determining  the  whereabouts  of  the  thing,  a  removal, 
as  can  be  conceived,  does  not  take  place,  and  there  is  wanting  accordingly  a  require- 
ment in  the  component  parts  of  theft. 

(m)  The  absence  of  consent  in  the  person  whose  right  is  assailed  by  soudraction  is  a 
feature  common  to  theft  and  all  other  offences  against  property. 

(«)  Every  recognition  of  proprietorship  include.^  the  prohibition  cf  the  appropriation 
of  another's  thing  without  the  consent  of  the  proprietor,  every  recognition  of  possession 
as  a  legal  interest  includes  the  prohibition  of  the  destruction  and  of  the  deprivation  of 
the  possession,  without  the  consent  of  the  possessor  himself. 


2tp.  521.  ,  1  ^«  V.  Gar.  Dr.  Pun.,  101. 

^'  P.  813,  I  ''^  II.  5'.?9. 

2  8  1  Tex.  App  ,  433. 
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as  it  wns  used,  was  held  to  be  a  good  defence  to  the  charge 
of  criminal  breach  of  trust  in  respect  of  that  thing.  In  the 
Indian  Law,  that  offence  is  committed,  even  if  the  property 
entrusted  to  a  person  is  dealt  with  "in  violation  of  any 
direction  of  law  prescribing  the  mode  in  which  such  trust  is 
to  be  discharged,  or  of  any  legal  contract  which  he  has  made 
touching  the  discharge  of  such  trust."  it  is  clear  that  the 
consent  of  the  real  beneficiary  will  vary  the  trust  or  the 
contract  itself,  and  any  use  of  the  property  in  accordance 
with  his  consent,  can  never  be  in  violation  of  the  legal  mode 
of  dischiirging  the  trust  or  of  any  contract  entered  into  for 
tliat  purpose. 

Nor  can  there  be  cheating,  unless  consent  is  obtained  by 
wilful  deception,  in  which  case  there  can  be  no  such  consent  as 
is  recognized  by  Criminal  law.  Olshausen,  in  his  Commentary 
on  the  German  Penal  Code,  says  :  ^'  Aus  der  Nothwendigkeit  des 
Kausalzusammenlianges  zicischen  der  Tduschung  iind  der  Vermo- 
gensbeschddigung  ergiebt  sich,  dass  falls  jemand  Vermdgensrechte 
aufgiebt  oder  aiif  einen  hicheren  Gewinn  verzichtet,  ohne  dafiir 
irgend  ein  AequivaUnt  zu  wollen,  von  dem  Vorlicgen  des  hier  in 
Rede  stehenden  Thatbestandsmerkmales  des  Betrugs  keine  Rede 
sein  ka?in,  loenn  auch  eine  Tduschung  des  Gebenden  durch  den 
Empfangenden  mit  unterlief....  den  nicht  dadurch  wurde  der 
Vermogensschaden  zvgefugt,  sondern  durch  den  eigenen  Willen 
des  Beschadigten.C)  In  another  place,  the  same  Commentator 
says  :  ^^  Da  der  Begriff  des  Betrugs  durch  die  Zustimmung  des 
am  Vermbgen  Beschiidigten  in  dii  Beschddigung  aufgehoben  wird, 
so  muss  folgeweisi  die,  ivenn  auch  unrichtige,  Annahne  einer 
solchen  Zustiinmung  das  Beivusstsan  der  Rschtswidrigkeit  bzw. 
den  Dolus  beseitigen.  (^) 


(o)  From  the  necessity  of  the  causal  connection  between  deception  and  injury  to  a 
pecuniary  interest,  there  arises  the  fact  that  if  anybody  renounces  his  pecuniary  rights 
or  foregoes  a  certain  gain,  witliout  wilhng  any  equivalent  for  it,  there  can  be  no  question 
of  the  essentials  of  the  offence  of  cheating,  as  here  in  question,  being  present,  even  if  a 

deception  of  the  person  giving  has   taken  place  by  the  person   receiving;    for  the 

jniury  to  the   pecnniary   interest  was  not  caused  thereby,  but  by  the  will  of  the  injured 
person  himself. 

(p)  As  the  conception  of  fraud  is  removed  by  the  consent  to  the  injury,  of  the  person 
injured  in  h's  peonniajy  right,  so  must  consequently  the  supposition  of  such  consent 
even  if  incorreut,  remove  the  consciousness  of  the  illegality  or  respectively  of  the  dolue. 


3"    P.  1011.  I  ">  P.  1023. 
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Nor  can  there  be  a  trespass  on  a  person's  property,  when 
that  person  consents  to  it.  Thus  in  Haley  v.  State,^^  Smith, 
J.,  in  delivering  the  opinion  of  the  court,  said,  "  Consent,  no 
matter  how  fraudulently  obtained,  if  there  be  no  mistake  as 
to  the  taker  or  the  thing  taken,  excludes  the  idea  of  trespass, 
and  consequently  the  idea  of  larceny." 

Nor  will  there  be  mischief,  if  the  destruction  or  change  in  a 
person's  property  is  with  his  consent,  because  with  a  consent 
of  the  person  affected  there  can  be  no  wrongful  loss  or  damage 
to  him,  which  is  the  essence  of  that  oflfence.  In  the 
French  law,  R.  Garraud  speaks  of  it  as  a  rule  applicable 
to  all  the  crimes  and  delits  against  property,  that  they 
lose  their  delictuous  character  when  the  diminution  of  the 
value  has  taken  place  with  the  consent  of  the  proprietor  ;  and 
that  it  is  for  this  category  of  delits  that  it  is  true  to  say,''^  volenti 
nonjit  injuria. 

173.  In  the  case  of  offences  against  person,  the  question  of 
.  the  absence  of  consent  has  arisen  most  fre- 

Consent  m  rape.  q^ently  in  cases  of  rape  and  assault.     As 

to  the  former,  it  has  been  observed  above,  that  originally  in 
almost  every  system  of  law,  the  use  of  force  or  violence  on  the 
woman's  person  was  considered  essential  for  rape.  So  strict 
was  the  rule,  that  even  the  force  involved  in  the  act  of  sexual 
intercourse  was  not  deemed  sufficient  to  satisfy  the  require- 
ments of  the  definition  of  the  offence.  In  Bailey  v.  Com., ^ 
Lacy,  J.,  observed  that  ''wherever  there  is  a  carnal 
connection  and  no  consent  in  fact,  fraudulently  obtained  or 
otherwise  ;  there  is  evidently  in  the  wrongful  act  itself,  all 
the  force  Avhioh  the  law  demands  as  an  element  of  the  crime." 
This  view  was,  however,  not  generally  adopted  by  the 
courts.  Thus  in  R.v.  Sweenie,^*  it  was  contended  that  the  mere 
bodily  contact  necessarily  implied  in  the  act  of  connection  was 
force  sufficient  to  constitute  rape,  but  the  contention  was  nega- 
tived. Lord  Ardmillan  observed  that  there  was  no  authority 
for  such  a  proposition,  and  on  principle  it  did  not  commend 
itself  to  him.  Lord  Deas  in  speaking  of  the  force  required 
for  rape,  said  :  •'  I  mean  force  different  from  that  which  is 
necessarily  implied  in  the  act  of  sexual  intercourse,  for  there 
is  a  plain  fallacy  in  confuunding  what  is  essential  to  the  act, 
even  when  consented  to,  with  the  force  necessary  to  obtain 
opportunity  to  perform  the  act." 


81  49  Ark.,  147.  I  "  82  Va.,  107. 

«»  V  Gar.  Dr.  Pen.,  104.  |  "  8  Cox.  C.  C.,  227, 
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So  also  in  Reg  v.  Dee,  "'  May,  0.  J.,  after  observing,  that 
rape  may  be  defined  as  sexual  connection  with  a  woman 
foicibly  and  without  her  will,  said  :  ''  It  is  plain,  however 
'forcibly'  does  not  mean  violently,  but  with  that  description 
of  force  which  must  be  exercised  in  order  to  accomplish  the 
act,  for  there  is  no  doubt  that  unlawful  connection  with  a 
woman  in  a  state  of  unconsciousness,  produced  by  profound 
sleep,  stupor,  or  otherwise,  if  the  man  knows  that  the  woman 
is  in  such  a  state,  amounts  to  a  rape."  The  observation  was, 
however,  ultra  vires,  as  the  case  was  merely  of  the  personation 
of  a  husband,  and  the  other  Judges  did  not  even  refer  to  it. 

In  the  United  States  also,  it  was  held  in  Com.  v.  Fields,^ 
that  the  force  involved  in  the  act  of  a  man  getting  in 
bed  with  a  woman,  and  of  stripping  up  her  night  garment  in 
which  ijhe  was  sleeping,  was  not  such  force  as  was  required 
for  the  offence  of  rape.  In  People  v.  Quin,^''  Jolmson,  J.,  in 
delivering  the  opinion  of  the  Court,  said  :  "It  has  never  yefc 
been  held  that  merely  having-  carnal  knowledge  of  a  woman 
while  deprived  by  voluntary  intoxication  or  otherwise  of  all 
reason,  and  violation  without  her  consent,  and  by  such  force 
only,  as  was  necessary  to  accomplish  the  act  under  such 
circumstances,  was  a  rape." 

It  WHS  a  logical  deduction,  however,  from  the  constructive 
extension  of  the  word  force  to  which  reference  has  been  made 
in  S.  186,  that  absence  of  consent  came  gradually  to  supplant 
it  in  the  definition  of  rape,  so  that  sexual  intercourse  even 
unaccompanied  by  force  or  violence  is  generally  held  to  be 
rape,  if  obtained  without  her  consent.  This  development, 
has,  however,  not  received  proper  recognition  in  the  English 
Jaw  even  up  to  this  tinie.f®) 

(P)  Thus  in  R.  t.  Sweenie,^^  Lord  President  Maoneill,  after  obserTing  that  the 
writers  on  criminal  law  describe  the  crime  of  rape  as  oonsisting  in  having  carnal 
knowledge  of  a  woman's  person  forcibly  and  against  her  will,  and  that  these  or  similar 
words  are  generally  used  by  the  text- writers  to  describe  that  crime,  said,  "  That  description, 
if  the  words  be  taken  in  what  is  perhaps  the  most  strictly  literal  meaning  of  them,  may 
be  understood  to  imply  the  positive  pi  esence  in  every  case  of  rape  of  two  elements,  Viz., 
physical  force  or  violenoa  applied  to  the  person,  so  as  to  overpower  resistance,  and 
ooeroion  of  the  will  while  it  is  in  a  state  of  dissent  or  opposition.  Certainly,  in  must  oases 
of  rape  these  two  elements  do  concur  ;  the  crime  is  accomplished  by  the  application  of 
physical  force  overpowering  resistance,  and  against  the  remonstrances  of  the  sufferer. 
But  I  am  not  prepared  to  hojd  that  these  two  elements,  understood  in  that  sense  are 
essential  to  the  orime  of  rape. /That  the  knowledge  of  the  woman's  person  should 
be  obtained  against  her  remonstrance  or  against  her  will  actively  dissenting,  or 
in  a  state  of  known  antagonism  is  certainly  not  necessary  in  all  cases.  It  is 
not    necessary    that    the    act   should    be    in    that    sense    '  against    her    will.'     It    is 

s"  15  Cox.  G.  C,  585.  I  "BO  Barb.,  128. 
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Outside  England,  it  has  received  greater  recognition.  The 
Code  Penal  does  not  define  rape,  and  does  not  restrict  it  to 
cases  in  which  the  offender  has  used  violence,  and  R.  Garraud 
in  his  treatise  on  the  French  Penal  Law  says,*"  il  ssmble, 
par  suite,  qu'on  puisss  decider,  sans  se  mettre  en  desaccord 
avec  la  loi,  qu'il  y  aura  bien  viol  toutes  les  fois  que  la  femme 
n'aura  pas  conssnti  a  facte  dont  elle  a  ete  la  victime,  Ge  que 
la  loi  reprime,  en  effet,  c'est  non  seulement  le  fait  d'avoir  abuse 
d^une  femme  contre  sa  volonte,  mais  encore  le  fait  d'en  avoir 
abuse  sans  sa  volonte/^'' 


net  necessary  that  she  should  have  a  will  or  mind  dissenting,  or  capable  of  indioating 
^dis3eot>.  That  is  settled  in  the  case  of  infanta  under  puberty,  who,  in  the  estimation  of 
the  law,  have  no  will  ;  and  some  of  your  lordships  hare  already  observed  that  the  same 
would  hold  in  the  case  of  an  insane  woman  of  mature  years."  After  referring  to  oases  of 
intefcoarse  with  the  woman  while  unconscious,  the  learned  Judge  added  :  "  But  in  saoh 
a  case  the  connection  has  been  had  without  her  consent,  and  when  she  had  not  mental 
power  to  consent.  In  such  oases  the  expression  '  against  her  will,'  used  by  the  writers 
can  mean  nothing  else  than  without  her  consent,  and  must  be  so  understood,  unless 
they  are  to  be  regarded  as  imperfect  or  rejected  as  erroneous.  .  .  Such  forcible  invasion 
of  the  woman's  person  is  an  assault ;  the  connection  is  without  her  consent ;  and  I  think, 
that  the  forcibly  invading  a  woman's  person  and  having  carnal  knowledge  of  her, 
without  her  oon^-ient,  through  the  instrumentality  of  assault,  is  nothing  less  than  rape. 
1  think  the  law  would  be  the  same,  although  the  state  of  insensibility  was  not  at  all  oaused 
by  any  act  of  the  accused,  but  had  been  knowingly  and  wickedly  taken  advantage  of  by 
him,  such  as  some  of  the  oases  put  in  illustration  by  Lord  Ivory,  as  for  instance,  the 
case  of  a  woman  abused  in  a  state  of  syncope,  or  iu  a  state  of  insensibility  from  intoxica- 
tiou.  In  all  these  cases,  the  knowledge  of  the  woman's  person  has  been  had  without  her 
consent,  which  as  regards  the  will  of  the  sufferer,  is  all  the  law  desiderates  when 
the  mind  and  its  faculties  are  in  abeyance,  and  it  has  been  accomplished  by  means  of 
assault,  which  necessarily  implies  violence — all  the  violence  that  was  necessary  for  the 
accomplishment  of  the  criminal  purpose  in  the  circumstances,  and  therefore,  all  the 
violence  that  the  law  desiderates  in  rape.  I  own  that  I  cannot  distinguish  the 
present  case  from  the  oases  to  which  I  have  been  alluding.  The  woman  is  stated  to 
have  been  asleep  ;  her  mind  audits  faculties  were  dormant — in  abeyance.  The  accused 
is  stated  to  have  entered  the  bed  by  stealth,  wickedly  and  feloniously — that  is,  with  a 
criminal  intent,  the  criminal  intent  being  to  have  carnal  knowledge  of  her  person 
without  her  consent.  He  is  said  to  have  accomplished  this  criminal  purpose,  by  means 
of  assault  or  forcible  invasion  of  her  person,  for  we  are  all  agreed  that  the  act  charged 
against  him  is  assault,  at  the  very  least,  whatever  more  it  may  be,  and  assault  neces- 
sarily imples  violence— in  this  case  all  the  violence  that  was  necessary  to  accomplish  his 
criminal  purpose,  having  regard  to  the  physical  condition  of  the  sufferer  at  the  time. 
It  appears  to  me  that  an  assault  feloniously  committed  on  a  woman  for  the  criminal 
purpose,  and  effectuating  the  criminal  result  of  having  carnal  knowledge  of  her  person 
without  her  consent  is  rape.  I  know  no  more  accurate  description  of  that  crime." 
Lord  Ivory  also,  after  expressing  his  approval  of  Lord  Cookburn's  definition  of  rape  as 
"  having  interooarse  without  the  woman's  consent,"  o'oserved  that  it  was  the  absence  of 
consent  that  constituted  the  essential  element  in  rape,  and  that  it  was  on  that  ground 
that  connection  with  children  and  insane  persons  was  deemed  to  be  rape,  because  in 
these  oases  consent  could  not  be  obtained,  and  the  law  did  not  pay  much  regard  to 
the  employment  of  force.  3'  This  view  was  not  adopted,  however,  by  the  majority  of 
the  judges.  • 

(^)  It  appears,  therefore,  that  one  can  decide,  without  setting  himself  in  disagreement 
with  law  that  there  is  rape  always  whenever  the  female  shall  not  have  consented  to  the 
act  of  which  she  has  been  the  victim.  That  what  the  law  represses  is  not  only  the  act 
of  having  committed  abuse  on  a  female  against  her  will,  bat  even  the  act  of  having 
committed  abuse  on  her  without  her  will. 
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A.  Blanche  also  takes  tlie  same  vie  vv,  and  defines  rape  as 
consisting  in  le  fait  d'abuser  d'une  femme  sans  la  participa- 
tion de  sa  volonte*'^  {'')  Referring  to  the  language  of  Ai^t.  831 
under  which  tlie  offence  of  rape  has  been  made  punishable  by 
the  Code  Penal,  he  says  that  the  generality  of  the  terms  of  that 
disposition  permits  the  belief  that  according  to  it  there  is  rape 
always  whenever  the  female  has  not  consented  to  the  brutal 
act  of -which  she  is  the  victim.  The  woman  who  is  assailed 
only  by  physical  or  moral  violence  can  still  defend  herself. 
She  who  is  surprised  while  asleep  or  stupified  by  narcotic 
draughts  cannot  do  so.  She  has  only  law  for  her  safeguard, 
and  the  affront  to  which  she  subn'its  is  not  less  a  rape  than 
that  which  results  from  violence. 

The  same  view  has  been  adopted  in  some  countries  even 
by  the  Legislature.  The  Indian  Penal  Code  has,  for  instance, 
enacted  that  sexual  intercourse  will  be  rape  not  only  when  it 
is  against  the  will  of  the  female,  but  also  when  it  is  without 
her  consent,  or  even  with  her  consent  when  she  is  below 
twelve  years  of  age. 

Nowhere,  however,  does  absence  of  consent  appear  to  be 
absolutely  necessary  for  rape.  In  »lmust  every  system  of  law, 
sexual  intercourse  with  a  woman  may  often  be  rape,  even 
when  it  is  with  her  consent.  Most  of  such  cases  are  those 
in  which  consent  is  inadequate,  and  has,  for  instance,  been 
obtained  by  a  particular  sort  of  fraud,  or  from  a  girl  who,  on 
account  of  her  tender  years,  is  incapable  of  giving  a  proper 
consent.  Even  in  the  case  of  full  and  intelligent  consent, 
the  intercourse  will  be  rape,  if  it  is  against  the  woman's  will. 

174.     As  to  assault,  it  has  been  explained  above  in  Section 
7,  how  absence  of  consent  is  the  essence 
Consent  in  assault.         of  assaultin  the  Indian  and  to  some  extent 
even  in  the  English  Law.     Mr.  Mayne  in 
his  work  on  the  Criminal  Law  of  India,  says,*^ "  where  the  force 
used  to  a  person  is  an  essential  element  in  the  offence  intended 
to  be  committed,  if  the  latter  offence   is    only  an  offence    by 
reason  of  the  want  of  consent,  the  whole  charge  will  fail,  un- 
less want  of  consent  is  proved."     Stephen  in  his   Digest   of 

fr)  The  act  of  abusing  a  woman  without  the  participation  of  her  will. 

*i  V.  Blanche.  Etud.  Prat.,  108.  |      *>  P.  682. 
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Criminal  Law,  after  recounting  various  acts  which  may  con- 
stitute an  assault  in  the  English  Law,  says  that  they  will  be 
so  only  if  done  without  the  consent  of  the  person  assaulted. 

In  Whitcher  v.  State,  "  Hoyt,  J.,  observed,  that  "we  are 
unable  to  conceive  of  a  person  being  assaulted  who  consents 
to  the  acts  which  Avithout  such  consent  would  Constitute  an 
assault."  The  courts,  both  in  Englaod  and  the  United  States 
appear  to  be  agreed  that  "  to  an  assault  as  such,  consent  is 
apart  from  special  statutory  legislation,  always  a  complete 
defence." 

On  the  same  principle,  Livingston's  Louisiana  Criminal 
Code  provided  in  Art.  442  that  "  where  two  persons  agree  to 
fight,  unless  it  be  with  deadly  weapons,  no  prosecution  shall  be 
commenced  for  assault  and  battery  committed  in  consequence 
of  such  agreement,  on  the  complaint  of  either  of  the  parties, 
or  any  other  person,  unless  the  assault  and  battery  took  place 
in  public,  in  a  dwelling-house,  shop  or  store  ;"  in  which  cases 
there  may  be  a  prosecution. 

So  far  is  the  rule  carried,  that  in  The  Queen  v.  Bruce,^*  a 
person  entering  into  a  shop  pulled  a  young  lad  employed  at 
the  shop  by  the  hair  off  a  cask  where  he  was  sitting,  shoved 
him  to  the  door  and  from  the  door  back  to  the  counter,  and 
then  put  an  arm  round  his  neck  and  spun  him  round,  and 
continued  to  do  that,  till  he  broke  away  from  the  person,  and 
in  consequence  at  the  moment  of  his  doing  so  reeled  out 
into  the  road,  and  knociied  against  a  woman  who  was  passing, 
and  knocked  her  down  causing  her  death.  The  person  was 
indicted  for  her  death,  but  acquitted  on  the  ground  that  he  had 
not  assaulted  the  lad,  as  the  latter  did  not  resist  him  in  the 
transaction,  and  thought  the  person  was  only  playing  with  him 
and  was  sure  that  it  Avas  intended  merely  as  a  joke.  Erie,  J., 
observed,  speaking  of  the  prisoner:  "Had  his  treatment  of  the 
boy  been  against  the  will  of  the  latter  the  prisoner  would  have 
been  committing  an  assault,  .  .  .  but  as  everything  that  was 
done  was  with  the  witness's  consent,  there  was  no  assault." 

175.     The    cases  in  which  an   assault  is   notwithstanding 

consent,  punishable,  as  being  in  disturb- 

Consent  m  assault  iti     ^^^^  q£  ^^le  public  peace,  are   not  against 

disturbance    of     public       ,,  .         .  j     j  j.      i  ^.i    r     ,i 

„.„„„  ^  this   View,    and    do  not    show    that    the 

absence   or   consent   is  not    an   essential 
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constituent  of  assault.  They  proceed  on  altogether  a  different 
principle,  a  principle  that  where  considerations  of  public  peace 
are  concerned,  law  "no  more  regards  an  agreement  by  which 
one  man  may  have  assented  to  be  beaten,  than  it  does  an  agree- 
ment to  part  with  his  liberty  and  become  the  slave  of  another." 
In  The  Queen  v.  Coney,*'  Stephen,  J.,  speaking  of  prize  fights, 
observed  that  "the  consent  of  the  parties  to  the  blows  which 
they  mutually  receive  does  not  prevent  those  blows  from  being 
assaults."  So  also,  Cave,  J.,  after  explaining  that  "a  blow 
struck  in  anger,  or  which  is  likely  or  is  intended  to  do  corporal 
hurt,  is  an  assault,  but  that  a  blow  struck  in  sport,  and  not 
likely,  nor  intended  to  cause  bodily  harm,  is  not  an  assault," 
said  "  that,  "  an  assault  being  a  breach  of  the  peace  and  unlaw- 
ful, the  consent  of  the   jjerson  struck  is  immaterial." 

Similar  language  is  used  by  text-writers.  Harris,  in  his 
work  on  Criminal  law,  for  instance,  observes  that  "  as  a 
rule,  consent  on  the  part  of  the  complainant  deprives 
the  act  of  the  character  of  an  assault,  unless,  indeed, 
non-resistance  has  been  brought  about  by  fraud.  But  the 
fact  of  consent  will  in  general  be  immaterial  where  the  alleged 
assault  is  of  such  a  nature  that  its  infliction  is  injurious  to 
the  public  as  well  as  to  the  person  injured,  and  involves  an 
actual  breach  of  the  peace."  "  Similarly,  W.  Jones  in  his 
article  on  assault  in  the  English  and  American  Encyclopaedia 
of  law*^  says  that,  "  in  cases  where  life  and  limb  are  exposed 
to  no  serious  danger  in  the  common  course  of  things, 
consent  is  a  good  defence  to  the  charge  of  assault,  provided 
there  is  no  breach  of  the  peace,  and  consent  is  not  obtained  by 
fraud,  or  through  ignorance  or  incapacity." 

Such  observations  and  language  may  appear  to  show 
that  consent  is  only  a  defence  as  regards  assault,  and  its 
absence  not  an  essential  constituent  of  it.  Really,  however, 
they  only  show  that  acts  of  the  nature  of  those  con- 
stituting an  assault,  when  done  so  as  to  disturb  the  public 
peace  are  an  offence,  even  though  done  with  the  consent  of 
the  parties.  In  case  of  prize  fights  there  is  no  consent  to 
the  blow  received,  but  at  the  best  a  taking  of  their  risk,  a 
consent  to  the  fight  which  involves  a  risk  of  them;  as  the 
parties  so  far  from  conseating  to  them  use  their  best  eftorts 
to  avoid  them. 


t'  8  Q.  B.  D.,  534.  j  ■"   P.  17R. 
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Nor  is  an  assault  necessarily  a  breach  of  the  peace,  as  there 
may  be  an  assault  in  private  as  well  as  in  public.  The  con- 
fusion in  the  language  of  Cave,  J.,"  is  evident  from  vs^hat  he 
added  to  the  observation  cited  above;  "  If  this  view  is  correct 
a  blow  struck  in  a  prize-fight  is  clearly  an  assault  ;  but  play- 
ing with  single  sticks  or  wrestling  do  not  involve  an  assault ; 
nor  does  boxing  with  gloves  in  the  ordinary  way,  and  not 
with  the  ferocity  and  severe  punishment  to  the  boxers  deposed 
to  ill  Reg.  v.  Orton."  ®''  It  is  clear,  however,  that  in  playing 
with  single  sticks  or  wrestling,  a  blow  may  be,  and  in  fact 
usually  is,  struck  in  anger  or  with  aa  intention  or  know- 
ledge of  the  likelihood  of  its  causing  bodily  hurt ;  a,nd  that 
in  a  prize-fight  a  blow  may  be  struck  without  that  know- 
ledge. Thus  in  Camphor  v.  State,^  an  indictment  against  A 
for  an  assault  and  battery  on  B,  was  not  sustained  by 
evidence  that  A.  assaulted  and  beat  B  in  a  fight  at  fisticuff's  by 
agreement  between  them. 

176.     The  same  rule  applies   to  aggravated  assaults  also. 

It  has  thus  been  held  that  even  when  the 

Consent  in  cnses   of    indictment  is  for  the  oifence   of  assault 

aggravated  assault.  -.t     ■    ^      ,     ^  •,  aau,KA.iu 

With  intent  to  commit  rape  on,  or  to 
outrage  the  modesty  of,  a  woman,  the  consent  of  the  wo- 
man will  negative  all  notion  of  assault.^  The  Texas  Supreme 
Court  has  held,  that  there  can  be  no  assault  with 
intent  to  commit  rape  on  a  woman  unless  there  is  an  inten^p 
tion  to  have  intercourse  with  her  in  spite  of  her  resistance^ 
and  by  force.*  As  observed  by  Mr.  Roscoe,"  "  In  consequence 
of  the  natural  desire  not  to  permit  a  flagrant  act  of  immorality 
to  go  unpunished,  an  attempt  has  frequently  been  made  to  treat 
that  as  an  assault  which  is  consented  to  on  the  part  of  the 
person  who  is  the  subject  of  the  act.  But  on  examination 
it  will  be  found  that  there  is  no  authority  for  such  a  position.'' 

In  France,  violence  is  considered  a  constitutive  element  of 
the  assault  (attentat)  against  modesty,  though  the  consent  of 
a  person  under  thirteen  years  is  held  to  be  non-existent  and 
therefore  insufficient  to  avoid  the  offence.  The  present  doc- 
trine appears  to  be,  as  observed  by  R.  Garrnud,  that ''  V attentat 
a  la  pudeur  exists  toutes  les  fois  que  Vactea  ete  commis   malgre 
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la  volontk  ou  meme  sans  le  oonsentemente  de  la  victime.^ '''  It 
has  even  been  argued  that  a  simple  defdut  of  will  or  consent 
is  not  such  violence  as  will  constitute  Vattentat  aoainst 
modesty/  but  it  has  never  been  considered  that  there  may  be 
Vattentat  vrhen  there  is  consent.  SimilarlyAdolphe  and  Helie  in 
their  work  on  the  Theory  of  Code  Penal  say^  that  Vattentat  a 
la  'pudeur^  des  quHl  est  consenti  par  la  persoime  sur  laguelle  il 
est  coinmis,  est  depouilU  de  toute  criminalite  legale.  '*'  The 
absence  of  consent  is  not  necessary  only  when  the  assault  is 
on  a  person  who  by  reason  of  a  subjective  disqualification  is 
incapable  of  giving  consent,  ^  or  when  the  assault  is  in 
public,  ^^  in  which  case  the  offence  being  an  essentially  public- 
one,  the  existence  of  consent  is  immaterial  on  the  same 
principle  on  which  an  assault  in  disturbance  of  the  public 
peace  is  an  offence  without  regard  to  tlie  consent  of  the 
person  assaulted. 

In  India  there  are,  unlike  Englaud,  no  special  provisions 
relating  to  any  particular  classes  of  assaults,  and  to  the  ineffec- 
tiveness of  consent  in  regard  to  them.  Whether  the  criminal 
act  constituting  an  assault  is  done  with  intent  to  dishonor  of 
rob  a  man,  or  to  punish  or  deter  a  public  servant  as  such,  the 
consent  of  the  man  or  the  public  servant  respectively  shall 
be  sufficient  to  prevent  the  act  being  an  assault.  This  will 
be,  a  fortiori,  so  in  case  of  the  offence  of  an  assault  or  use  of 
criminal  force  to  a  woman  with  intent  to  outrage,  or  with 
knowledge  of  the  likelihood  of  outraging,  her  modesty,  as 
there  can  be  no  such  intention  or  knowledge  in  respect  of  a 
woman  who  consents  to  the  act,  and  the  very  consent  will 
leave  no  modesty  to  be- outraged. 

177.     Consent  is  an  essential  constituent  of  offences  against 

„  ,     personal  freedom.  Such  offences  in  which 
Consent  m    wrongful      ii  „         „  t-   „  n 

confinement.  *^^  question  generally  arises  are  wrong- 

ful restraint  and  wrongful  confinement. 
The  essence  of  these  offences  is  obstruction  and  prevention, 
which  involve  a  notion  of  the  contrariety  to  will.  A 
person    cannot    be    said    to    be    restrained    or    obstructed  in  a 


{3)  There  is  an  assault  against  the  modesty  always  whenever  the  act  has  been  com' 
laitted  against  the  will  or  even  without  the  consent  of  the  victim. 

{t)  The  assault  against  the  modesty,  from  the  time  it  is  consented  to  by  the  persoU; 
is  deprived  of  all  criminality, 

s  IV.  Gar.  Dr.  Pen.,  482,  [145.        I  s  jy.  30J. 

»   JiibS    Journal  du    Ministere  public,      |  =  S.  i'Sl  Code  V6nal. 

1°  V  .Blanch.  Bfud.  Porat.,  7C. 
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place  where  he  consents  to  stay,  and  from  which  he  has  no  will 
logo.  To  constitute  wrongful  restraint  or  confinement  of  a 
person  in  a  place,  it  is  absolutely  necessary  that  he  sliould 
not  be  willing  to  stay  where  he  is.  If  he  consents  to  that,  he 
cannot  be  said  to  be  obstiucted  in  proceeding  in  any  direction 
or  beyond  certain  circumscribing  limits,  whicii  is  essential  to 
those  offences  as  defined  in  the  Indian  Penal  Code."  A  continuous 
application  of  superior  physical  force  is  not  necessary  to  con- 
stitute those  offences,  ^^  but  it  is  necessary  that  there  should  be 
in  some  way  an  overpowering  or  suppressing  of  one's  voluntary 
action. ^^  Whert;  there  is  no  voluntary  action  to  be  overpowered 
or  suppressed,  there  can  be  no  wrongful  restraint  or  confinement. 

Para.  239  of  the  German  Penal  Code  defines  the  oflFence  by 
providing  punishment  for  every  person  who  vorsdtzlich  und 
widerrechtlich  einen  Menschen  einsi)prrt  oder  auf  andere  Weise 
des  Gehrauches  der  ■personlicken  Freiheit  bsraubtS''^  Riidorff  in 
commenting  on  the  para,  observes  tliat  dieselhe  eine  Beugung 
des  Willens  unter  den  Willen  eines  Andern  zur  Vorausetzung 
hat.^^  '"^  Rubo  also  says  that  Widerrechtlich  handelt  derjenige 
der  Befugniss  zu  dem,  was  er  thut,  nicht  hat}^  ''°^  Olbhausen,  in 
commenting  on  that  parn.,  observes  that  the  WiderrechtUchkeit 
(illegality)  may  be  excluded  also  by  tiie  consent  of  the  person 
in  question,  though  only  as  long  as  the  consent,  which  can  be 
withdrawn  iit  any  moment,  lasts.  Similarly  Halschner  says  ^^^ 
that  eine  Freiheitsheschr'dnkung  uberhaupt  nicht  vorliege^  wenn 
der  Betreffende  in  die  Vornahme  einer  die  lieschr'dnlcung  seiner 
Freiheit  bezweckenden  Handlung  im  Augenblicke  ihrer  Veriibung 
einwillige,  ohne  in  der  freien  Bestimmung  der  Dauer  ihrer 
Wirksamkeit  gehindert  zu  werden. "  '""^ 

The  same  rule  will    apply  to  aggravated   forms  of  wrongful 
confinement.     The  ordinary  forms  of  aggravation   provided  for 

(m)  Intentionally  and  unlawfully  shuts  up  a  man  or  in  some  other  way  deprives  him 
of  the  use  of  his  personal  freedom. 

(uj  Subjugation  of  one  will  under  the  will  of  another  is  a  necessary  requirement 
of  it. 

(«i)  He  acts  illegally  who  has  no  authority  (permission)  to  do  that  which  he  does. 

{x)  A  deprivation  of  freedom  does  not  at  all  exist  when  the  person  in  question  consents 
at  the  moment  of  the  execution  to  the  undertaking  of  an  act  directed  to  the  limitation 
of  his  freedom,  without  however  being  prevented  in  the  free  limitation  of  the  period  of 
its  efficacy. 


11  SS.  339,  340. 

12  Bird  V.  Jones,  7  Ad.  &  EI.  N.  S., 
742. 

13  Parankusara  v.  Stuart,  II  Mad.  H., 
C.  Eep.,  896. 


1*  Eiid.  Komm.,  510. 
1'  Rubo  Komm.,  804. 
''  Olshaus.  Komm,,  858. 
1 '  I  Gem.  D.  Strap.,  471. 
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in  the  Indian  Penal  Code  are  those  on  account  of  an  increase 
in  the  duration,"  or  of  any  speciality  in  the  mode  ''  or  in  the 
object^"  of  confiifement,  or  on  account  of  the  peculiar  condition 
of  the  person  confined.^^  Mere  concealing  a  woman,  however, 
need  not  necessarily  be  against  her  consent  ;  and  though  the 
offence  of  keeping  a  kidnapped  person  in  confinement/^  and 
even  of  detaining  a  married  woman  enticed  from  lier  husbund,^^' 
will  involve  an  absence  of  consent,  yet  concealing  such  persons 
may  be  an  offence  even  when  it  is  with  their  consent.  On  this 
very  account,  these  offences  are  not  classed  by  the  Indian  Penal 
Code  under  the  head  of  wrongful  confinement. 

178.     A  person  may  not  simply   be   restrained    or   confined, 
but  compelled  to  labor    or  do  any    work- 
relSrto  cLhsoT;     The    absence    of  consent    is    an  essential 
labour.  constituent  also  of  the  offences  involving 

compulsion  to  labor.  S.  374  of  the 
Indian  Pennl  Code  makes  it  an  offence  to  unlawfully  compel 
any  person  to  labor  against  his  will.  If  he  himself  consented 
to  labor,  there  would  be  no  compulsion,  and  no  unlawfulness 
of  compulsion. 

Mr.  Mayne  conceives  •'  that  the  compulsion  employed  must 
be  such  as  amounts  in  law  to  duress,  and  must  at  least  be  as 
great  as  would  vitiate  a  contract."  ^*  Duress  operates  in  law 
only  by  affecting  and  vitiating  consent,  and  there  can  be  no 
duress  in  regird  to  an  act  which  is  fully  and  freely  consented 
to.  In  Madan  Mohun  v,  Reg.,^'  a  creditor  induced  certain 
debtors  of  his  to  live  in  his  house,  where  they  were  compelled 
to  work,  and  even  beaten  when  they  did  not  work.  He  was 
ciiarged  with  the  offence  of  unlawfully  compelling  thera  to 
labour,  but  acquitted,  as,  Sir  Comer  Petheram,  0.  J.,  did  "not 
think  that  a  person  who  insists  that  anotiier  who  has  consented 
to  serve  him  shall  .perform  his  work,  unlawfully  compels  such 
person  to  labour,  because  it  is  the  thing  which  he  or  she  has 
agreed  to  do."  Norris,  J.,  dissented  from  the  judgment  of  the 
court,  but  not  on  the  ground  that  the  absence  of  consent  was 
not  necessary  for  the  offence,  but  because  he  considered  that  the 
persons  complaining  of  having  been  compelled  "  never  did  give 
their  full  and  fair  consent  to  work  and  labour  for  the  accused." 


18  SS.  313.,  3M.  I  '2  g.  363. 

19  S.  346.  I  i's  S.  498. 

20  83.347,348.  I  "'  Mayne  Or.  L.,  649. 

»i  S.  345,  "  x_  1,.  R.  xrx  Cal.,  572. 
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A  continued  and  therefore  severer  furm  of  the  offence  of 
unlawful  compulsion  to  labour  is  that  of  slavery.  S.  370  of  the 
Indian  Penal  Code  provides  a  punishment  for  every  person  vfIio 
"imports,  exports,  removea,  buys,  sells,  or  disposes  of  any  person 
as  a  slave,  or  accepts,  receives,  or  detains  against  his  Avill  any 
person  as  a  slave.  The  essence  of  slavery  is  the  unlawful  assertion 
by  one  person  of  an  absolute  right  to  restrain  the  personal  liberty 
of  another,  and  to  disp')se  of  bis  labour  against  his  will;  ^^  and 
the  provisions  in  the  Indian  Penal  Code  "  were  enacted  for  the 
suppression  of  slavery,  not  only  in  its  strict  and  proper  sense, 
viz.,  that  condition  whereby  an  absolute  and  unlimited  power 
is  given  to  the  master  over  the  life,  fortune  and  liberty  of 
anotlier,  but  in  any  modified  form  where  an  absolute  power 
is  asserted  over  the  liberty  of  another."  " 

Consent  of  the  person  dealt  with  as  a  slave  will  evidently 
not  avoid  the  criminality  of  the  dealing.  This  migbt  be 
justified  on  the  ground  that  slavery  was  an  offence  on 
account  of  its  inherent  general  evil,  and  independent  of  the 
consent  of  any  person.  The  absence  of  consent  is,  however, 
not  the  less  an  essential  constituent  of  slavery.  If  a  person  is 
willing  to  obey  and  work  for  another  even  without  receiving 
any  consideration,  there  will  be  no  slavery.  For  this,  consent 
must  exist  at  the  time  of  every  act,  as  initial  consent  can 
operate  only  as  a  ijinding  contract,  and  a  contract  for  future 
iirevocable  loss  of  freedom  is  not  recognized  by  law.  Such  a 
contract  was  not  invalid  however  while  slavery  was  recognized 
as  a  lawful  institution,  and  then  consent  entirely  avoided 
the  criminality  of  making  a  person  a  slave  with  his  consent. 
Thus  Bieithaupt  quoting  from  Ulpian  observes  that  m  iiom 
auch  derjenige  (war J  dem  unmittelhar  Verletsten  gsgenuher 
straflos,  der  einen  Freien  mit  seiner  Einwilligung  in  die 
Sklaverei  verkavfte.  '■"^  ^^  The  Lex  Fabia  threatened  with 
punishment  only  persons  who  concealed  or  bound  an  ingenuus 
or  lihertinus,  and  Breithaupt  in  his  work  on  Volenti  non  fit 
injuria  "^  argues  from  it  that  this  sort  of  Freiheitsberaubung 
erlaubt  war,  falls  sie  mit  Einwilligung  des  Verletzten  geschah.'''^ 

(y)  He  who  sold  into  slavery  a  free  person  with  hia  consent,  was  free  fj'om  punish- 
ment as  regarded  the  person  directly  injured. 

(s)  Deprivation  of  freedom  was  permitted,  in  case  it  tooli  place  with  the  consent  of 
the  injured  person. 

»8  Queen  v  Sikundur,  III  N.-W.  F.  ;      I  Amina  ■«.  Queen-Empress,  I,  L.  E.  VII 

H.  C.  K.,  146,                                            I  Mad.,  379. 

2'  Empress  of  India  f.  Eamkuar,  I.  L.      I  '^  Eubo  Komm.,  804. 

E.  II.  All.,  731.                                       I  2 »  Breithaupt,  d. 
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It  has  been  explained  above  that  the  existence  of  consent 
negatives  the  offence  of  wrongful  imprisonment,  but  subject 
to  the  condition  that  the  im  prison nient  lasts  as  long  as  the  con- 
sent is  continued,  and  that  the  consent  may  be  revoked  at  any 
time,  and  thus  put  an  end  to  the  lawlnlness  of  tlie  imprison- 
ment. This  is  what  Rubo  refers  to  when  he  says  :  Bas  Recht 
zur  Berauhung  des  Gebrauches  der  persbnlichen  Freiheit  wird 
dadurch  nicht  erworhen,  dass  der  zu  Berauhende  in  die  Berauh- 
ung icilligt.  ''■^  <"' 

In  Italy,  plag'io  is  as  much  a  reduction  of  a  free  person  to 
slavery,  as  mere  abduction,  and  Giuli"  Crivellari  in  his  Con- 
cetti Fondamentalli  di  Diritto  Penale^^  after  observing-  tiiat 
violence  and  fraud  are  the  essentials  of  plagio,  as  consent 
naturally  destroys  even  the  possibility  of  coiiceiving  an  isijury 
to  personal  liberty,  says  e  se  codesto  consenso  fosse  data  pazza- 
mente  con  destinazione  di  irrevocabilitd  neWavvenire,  la  nuIUta 
intrinseca  del  patto  basterehbe  a  guareiitire  il  diritto  da  ogni 
possibile  lesione.  II  fatto  non  ddittuoso  in  principio  per  il  liber o 
consentimento  prestato  a  servire  altri,  diverrebbe  reato  non  ap'pena 
revocato  tale  consenso  il  soggetto  passivo  rivendicasse  la  sua 
liberta  naturale,  e  il  soggetto  attivo  malgrado  do  peraistesse  a 
volerla  comprimere.  ^'^ 

179.     Personal  freedom  may  be  interfered  with    not  only  in 
regard  to  the  going  to  or  from  a  particular 
Consent     m     other     ^^^^_  ^^,  ^^  ^j,^  working  for  another  person, 
offences     affecting   per-      f         ',  ,       i       i    •  1    '■=  "> 

gonal  freedom.  ""'   also  as  to  the  doing  or  not    doing    of 

other  acts.  Criminal  intimidation  is  the 
chief  offence  of  tliis  sort.  Its  chief  constituent  is  a  threat  of  in- 
jury to  a  person  v\ith  intent  to  cause  alarm  or  to  cause  an  act  to 
be  done  or  omitted,  as  a  means  of  avoiding  the  execution  of  such 
threat.'^  If  the  fear  caused  is  such  as  to  m.ike  him  deliver  some 
property,  it  is  designated  extortion  in  the  Indian  Law.  The 
offence  assumes  a  still  more  serious  form  and  becomes  robbeiy, 
if  the  fear  caused  is  of  instant   death,    of    instant  hurt,    or   of 


(a)  The  right  to  deprive  one  of  tlio  use  of  personal  freedom,  shall  not  be  acquired  by 
the  oircumt^tanoe  that  the  person  to  be  deprivod  ooneents  to  the  deprivation. 

(l)  And  if  this  consent  was  given  foolishly  with  the  intention  'of  its  being  irievocable 
in  the  future,  the  intrinsic  nullity  of  the  pact  -would  be  enough  to  preserve  the  right  from 
every  possible  injury.  The  act,  not  criminal  in  the  beginning  on  account  of  the  consent 
freely  given  to  serve  another,  would  become  an  offence  as  soon  as  such  consent  being 
revoked,  the  passive  subject  should  reclaim  his  natural  liberty,  and  the  active  subject 
should,  notwithstanding  that,  persist  in  wishing  to  constrain  it. 

'^  Art.  i81.  1  3  2  S.  5C3,  I.  P.  0. 
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instunt  wrongful  restraint  ;  and  the  person  causing  tlie  fear  is 
sufficiently  near  the  person  to  whom  lear  is  caused  to  cause 
that  fear  to  liirn/^  This  fear  can  necessarily  not  be  caused  to  a 
person  consentino;  to  the  doing  of  the  act  or  to  the  delivery  of  the 
thing  to  induce  the  doing  or  the  delivery  of  which  the  fear  must 
be  caused  to  constitute  the  offence.  It  has  been  repeatedly  held, 
that  the  delivery  of  a  property  by  a  person  with  his  consent  is 
not  theft,  even  thou"h  a  threat  uf  such  fear  has  been  held  out 
to  him,  as  will  otliervvise  be  sufficient  to  constitute  robbery. 

180.     Abduction    is    also    an    offence    essentially    against 

personal    freedom.     Its    essential    consti- 
Consent  in  abduction.        ^^^^^^  ^j^^    -^  ^^^^^    ^j^^^^^^  ^^■    ^j^^   consent 

of  the  person  abducted.  A  person  who  consents  to  go  from 
or  to  any  place  cannot  be  said  to  be  al)ducted  by  any  person 
who  takes  him  from  or  to  that  place.  The  offence  has  been 
classified  sometimes  not  with  reference  to  its  nature  or  con- 
stituents, but  with  reference  to  the  usual  purpose  or  object  of 
its  commission,  as  an  offence  against  morality. 

'J'lie  Indian  Penal  Code  places  it  among  offences  against 
person,  but  under  a  sub-head  separate  from  that  of  confinement, 
as  it  involves  tlie  additional  element  tif  carrying  away  the 
person  in  respect  of  whom  the  off"euce  is  committed. 

The  offence  is,  no  floubt,  usually  committed  on  children, 
wiiose  consent  even  wlien  given  is  immaterial.  There  has 
thus  grown  np  another  offence,  •  which  the  Italian  jurists  call 
an  '*  imperfect  abduction,"  and  which  in  the  English  and  the 
Indian  law  is  called  kidnappinsj.  This  offence  is  independent 
of  the  consent  of  the  person  kidnapped,  but  not  of  all  consent. 
It  requires  as  an  essential  constituent  the  absence  of  tho 
Con  sent  of  his  guardian,  which  in  regard  to  the  offence  of  kid- 
na|)ping  takes  the  place  of  the  consent  of  the  kidnapped  person 
himself. 

The  Code  Penal  thus  provides  the  \)nu\iihrneni  oi seclusion 
for  any  one  who  should  have  by  fraud  or  violence,  enleve  ou 
Jait  enle'Oer  des  mineurs,  ou  les  aura  entrainis,  ditouriits  ou 
deplax-As,  ou  Us  aura  fait  entrahier,  detourner  ou  deplacer  des 
lieux  oil  iJs  etaient  'mis  par  ceux  a  Pautorite  ou  a  la  direction 
desquels   ils  etaient   souinis  oil  confic's.^^     The    Code    does    not 

"  I.  p.  C,  ti.  330.  J      »'   KiiifSujauS.  110.  |      "'  Art.  354, 
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pay  aiiytliingr  expressly  as  to  tlie  rights  or  consent  of  tlie 
f:uardian,  but  tlie  e,«arcliau's  consent  would  evidenily  nvoid 
the  otfi-nce,  as  placing  a  minor  anywiiere  with  it  would  be 
jiractically  tlie  guardian's  own  i^ct,  asid  theiefore  not  an  offence. 
Like  the  Indian  Penal  Code,  the  Code  Penal  does  not  in  such 
cases  allow  any  legal  operation  to  the  consent  of  a  girl  under 
sixteen  years  of  age.  It,  therefore,  «ptcia!ly  provides  for  the 
jiunishrneat  of  a  person  who  should  take  her  away  with  her 
consent,  if  e!ie  should  have  consented  to  her  enlevement  or 
followed  voluntarily  the  ravisseur.  This  is  quite  as  much  ou 
account  of  the  inadequacy  of  the  conseiit  of  a  young  girl  who, 
because  of  the  immaturity  of  her  infellect,  may  easily  be 
cajoled  or  frightened  intg  giving  the  consent,^''  as  on  account 
of  the  rights  of  her  guardian  to  her  custody,  and  therefore  to 
the  offence  being  primaiily  against  hira.  This  is  pointed  out 
clearly  by  Fournel,  who,  in  his  treatise  on  Seduction,  says :  °' 
L' enlevement  d'une  minture,  qiwique  revHu  de  son  con- 
sent ement,  conserve  sa  qualification  de  rapt  far  deux  raisons; 
V  parce  que  ce  co7isf.ntement  est  presume  surpris  a  son  inex- 
perience et  a  sa  faiblesse,  et  Veffet  d'une  captation  crivnneUe; 
2°  parci'  que  la  personne  ravie  etant  sous  la  puissance  de  ses 
pere  et  mhre,  tuteur  ou  curateur,  c^est  contre  eux  que  le  rapt 
est  commis.  Vest  sur  eux  que  retumbe  princijjalement  Vinjure 
d'uni  pareille  entrepriss,  puisqu^on  leur  enlhve  un  depot  j^Tedeux 
dovt  ils  sont  les  gardiens,  et  doiit  la  soustmction  alarme  tout  a 
la  fois  leur  hmneur  et  leur  teyidresse.'^  ^"^  No  special  provision 
has  been  made  for  the  taking  away  of  young  boys  and  persons 
of  unsound  mind,  as  their  consent  will,  on  general  piinciples, 
be  held  non-existent. 

The  Italian  Penal  Code  also,  after  providing  punishment  for 
abduction,  lays  down  that  if  a  minor  female  may  be  sottratta 
0  ritenuta  senza  violenza^  minacda  o  inganno^  ma  col  suo  con- 
senso,^^  '''^  he  may  be  punished  M'ith  reclusion  for  a  period 
from  six  mouths  to  three  years,  This-is  so  on  the  ground  that 
the  offence  is  really  not  against  the  person  kidnapped.     Th«s 

(tt)  The  takiag  avraj  of  a  mitjor,  even  though  it  be  done  with  her  couasut,  preaerTes 
it.<  desiguatioD  of  ab.luotion  for  two  reasons;  1st,  because  this  consent  ia  prestimed  to 
be  sui'iiriaod  on  account  of  her  ineiper'ence  and  her  werakneea,  and  aa  the  effeet  of  a 
criminj,!  uiiduo  inflaonee;  2nd,  because  the  person  raviahed  being  ande?  the  power  of  her 
father  and  mother,  tutor  or  curator,  it  ia  ag:ainst  tliera  that  abduction  is  cjmraitted. 
It  ii  chiefly  on  thorn  that  the  injury  of  such  an  underial.ing  chiefly  fa'ls,  since  one 
cai-ric!)  away  from  them  a  precious  dorosit  of  v/liioh  they  are  the  guaidjaBs,  and  thff 
s}ustr,icthu  of  whom  alarms  at  once  their  honour  and  theii  affection. 

(b)  Tak^n  away  or  detainocT  without  violence,  menace  o.-  fraud,  but  \yithotit  her  eoBsent. 

S3  Art    1'55.  I  "  r.  331.  |  »'  Art.  341. 
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Ginlio  Crivellari  in  his  Concetti  Fondamentali  Di  Diritto 
PdMaZ:' '"  observes  tliat  the  writers  are  agreed  in  affirming 
that  the  son  of  the  family  and  he  who  is  subject  to  tbe 
tutorial  power  cannot  free  themselves  from  it,  without  the 
assent  of  the  parent  or  the  tutoi-,  and  says  :  Chi  s'im'padronisce 
di  costoro  senza  considtare  le  persone  che  sono  inve^titj  di  tale 
podesta  0  che  ne  sono  conirarie,  fa  onta  alV autorita  di  esse,  a 
S'ipendo  che  il  consenso  dpgli  ablati  e  nullo  di  fronte  alia  legge, 
dev^essere  tenuto  di  plagio  come  si  fosse  impossessato  del  fglio  di 
famiglia  o  del  pupillo  renuenti. '-"''  The  same  view  is  taken  in 
Germany,  and  Ereithaupt  in  his  work  on  Volenti  nonfit  injuria 
says  :  '"  Das  Objekt  der  Verletzung  biidet  hier  der  Elngriff  in  die 
den  Eltsrn  resp.  deiii  Vormund  behufs  /hisiibung  der  Erziehungs- 
gewalt  a.  s.  w.  gesetzlich gegebene  Autorit'dt.  ■''^ 

The  S|)ani?h  Penal  Code  contemplates  the  abduction  only  of 
a  female,  providing  a  pnni>hment  for  it  when  executed  against 
her  will  and  with  a  dishonest  purpose,  or  in  respect  of  a  oirl 
below  twtdve  years  of  age."  A  lij^liter  [mnishnient  is  provided 
also  for  carrying  away  a  <>ii-!  with  her  consent  when  she  is  below 
twenty-three  years  of  age.*^  This,  however,  does  not  show  that 
the  absence  of  consent  is  not  necessary  for  the  offence,  but 
that  for  a  seiious  act  like  tliat,  a  fi-male  below  twenty-three 
years  of  age  is  not  considered  qualified  enough  to  give  an 
intellio-ent  consent.  Asrey;ards  niales,  the  act  is  punishable  only 
as  an  offence  against  tlie  parental  control,  in  which  case  the 
consent  of  the  person  taken  away  will  of  cvurse  be  immateriah 
S.  -IdO  of  the  Code  provides  punishment  for  persuailin^-  a  legal 
minor  above  seven  years  of  age  to  abindon  tlie  house  of  her 
parents,  tutor,  or  other  persons  to  wlioin  the  care  of  their 
person  m?iV  have  been  committed.  Tliere  is  no  mention  in  this 
case  of  the  absence  of  the  consent  of  the  parents,  tutor  or  other 
such  persons,  but  on  general  principles  it  is  evident  that  there 
will  be  no  offence  in  case  of  their  consent. 

181.  The  absenct*  of  the  husband's  consent  appears  to  be  treat- 
ed in  some  countries  as  an  essential  constituent 
Consents  adultery,    of  the  offence    of  adultery  also.     This  can,  of 

(c)  Ho  wh«  gets  them  into  his  power  without  consalting  the  persons  who  are 
invested  with  such  power,  lesists  tlieii'  authoiity,  and  knowing  that  the  consent  of  the 
person  carried  away  is  null  in  tlis  eye  of  the  law,  ought  to  be  liable  for  plagio,  as  if  he 
jJossessed  himself  of  a  son  under  parental  control  or  of  a  ward  without  their  coDsent. 

(d)  The  object  of  the  injury  in  this  case  is  tli3  attack  on  the  autl.orlty,  legally  givaa 
4o  the  parents  or  respectively  to  the  guai'dian  for  thj  purpose  of  the  exercise  of  their 
powers  to  train,  &c. 

so  Art.  482.  I  *'  Art.  3li8. 

*o  P.  78.  "  Art.  369. 
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course,  be  SO  only  wliere  tlie  adultery  is  viewed  merely  as  aa 
offence  against  the  rights  of  the  hns'b-intl.  Tliis  i&  the  case  spe- 
cially in  British  India,  and  the  Indian  Penal  Code  theref.)re 
defines  adultery  as  sexual  intercourse  with  the  wife  of  another 
man,  without  the  consent  or  connivance  of  that  man. 

In  the  English  law,  adultery  is  only  an  ecclesiastical  offence, 
and  as  such,  not  affected  of  course  hy  the  consent  of  the  woman's 
husband.  His  consent  ov  even  connivance  is  there  also  deemed 
insufficient  to  disentitle  him  to  an  action  for  divorce  ordamnges. 
Thus  S.  31  of  the  Matrimonial  Causes  Act,  1 857,  provides  that  a 
decree  for  the  dissolution  of  the  marriage  may  be  o-iven  only 
if  it  is  not  found  that  "  tlie  applicant  has  been  in  any  manner 
accessory  to  or  conniving  at  tiie  adultery  of  the  other  party  to 
the  marriage."  It  has  been  repeatedly  iield  that  the  husband 
can  recover  damages  only,  if  he  has  not  in  any  way,  been  a  party 
to  his  own  dishonor,  either  by  giving  a  general  license  to  his 
wife  to  conduct  herself  as  fche  pleased  with  men  generally,  or 
by  assenting  to  the  particular  act  of  adultery  witli  the  person 
from  whom  the  damages  are  claimed.'"  To  have  tins  effect,  how- 
ever, mere  negligence,  inattention  or  indifference  will  not  be 
sufficient,  but  there  must  be  an  intention  that  the  wife  should 
commit  adultery,  or  at  least  a  willing  consent.** 

In  the  United  States  also,  the  consent  of  the  husband,  whether 
to  the  specific  act,  or  to  the  general  immorality  of  the  wife, 
is  deemed  to  be  a  bar  to  his  right  to  recovery.*^  But  there, 
adultery  has  generally  been  made  a  criminal  offence  also, 
though  rather  as  an  offence  against  the  marriage  vow,  than 
as  an  attack  against  the  husband's  rights,  'ihus,  in  some 
of  the  States,  it  extends  even  to  the  intercourse  of  a  married 
man  with  an  unmarried  girl,  and  Dr.  Bishop  considers  it  as  the 
correct  and  best  established  doctrine,  that  *'in  all  cases  where 
one  of  the  parties  to  an  act  of  criminal  intercourse  is  married 
and  the  other  is  not,  it  is  adultery  in  the  married  party  and 
fornication  in  the  unmarried."*® 

This  was  the  doctrine  of  the  canon  law,  which  also  punLshed 
it  as  a  violation  of  the  marriage  vow,  without  recognizing  any 


*"  Winter  ?■.  Henn,  4  Car.  &   P.,  494- 
**  Marris  v.  Marris.  3  Sw.  &  Tr.,  530  ; 
EUyatt  r.    EUjatt.  3  Stt.    &    Tr., 
!.04;    Arlams     r.    Arlaras,    1   P.    & 
D.,  333. 


*5  Bonas  v.  Steffens,  62  Hun.,  619; 
Sohorn  v.  Berry  63  Huq.,  IKJ;  Pry 
r.  Derstler,  3  Yeates,  a78.,  Cook  »•. 
Wood,  30  Ga.,  891 ;  Sanborn  r.  Neil- 
son,  4  N.  H.,  501. 


*8  Hishop,  St.  Cr.,  413. 
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difference  as  to  which  of  the  parties  was  married.  The  Scotch 
law  foHowed  the  canon  law,  and  punished  sexual  intercourse 
even  when  one  of  the  |)arties  was  married,  as  a  heinous,  and 
sorrietimeseven  as  a  capital,  offence.  In  the*e  circumstances,  tlie 
husband's  consent  could  naturally  have  no  effect  on  the 
criminality  of  the  adultery,  and  of  those  who  took  pai-t  in  it. 
Under  the  Mahomedan  law  also,  adultery  was  treated  as  an 
offence  ag;iinst  God,  and  tiie  husband's  consent  could  not 
justify  the  act  of  \inlawful  intercourse  constituting  it.  Before 
Christianity  and  Mahomedanism,  the  offence  of  adultery  was 
anions:  Jews  and  Uomans  restricted  to  the  married  woman, 
but  it  was  treated  as  criminal  only  as  an  offenfe  against  tlie 
family  order.  In  the  Roman  law,  De  crimine  adulterii  pacisci 
non  licet,  was  an  ordinary  maxim.  It  was  laid  down  ,  quod  si 
patiatur  uxorem  delinquere,  non  oh  qiicestum,  sed  neqligentiam, 
vel  culpam,  vel  quamdam  patientiam,  vtl  nimiwn  credulitatem, 
extra  legem  positus  videtur.  It  has  been  held  that  under  thut 
lavv,  the  husband  of  the  woman  with  whom  the  adultery  was 
committed  was  obliged  on  discovery  to  prosecute  on  pain  of 
being  himself  convicted  as  an  accomplice.  Qui  qucestum  ex 
adulterio  uaoris  sua?  fecerit,  ple.ctitur.  nee  enim  rmdiocriter 
dilinquit  qui  lenocinium  in  uxore  exercuit. 

The  ancient  law  in  France  was  the  same.  If  the  husband 
connived  at  the  guilt,  le  scandale  et  Vlionnetete  publique,  as 
observed  by  Jousse,  required  that  the  public  minister  should 
interpose  his  authority  to  punish  both  the  woman  and  the 
husband  who  favoured  her  desordres.*''  This  was  proposed  to 
be  enacted  in  the  Code  Penal,  but  the  provision  was 
omitted  for  fear  of  scandalous  discussions  whi'^h  a  proof  of 
the  husband's  complicity  would  lead  to.  The  Code  Penal,*' 
therefore,  broadly  provided  that  Vadultere  de  la  pmme  ne 
pourra  etre  denonce  que  par  le  mari.  The  law  has  not  reserved 
public  action  any  longer,  and  it  has  been  argued  from  that 
that  even  the  husband's  connivance  will  not  be  a  plea  in  bar 
to  a  prosecution  by  him,  though  an  action  for  damages  may  be 
barred  by  such  connivance  ;  as  les  peines  ne  sont  point  pronon- 
cees  a  son  profit,  elles  sont  prononcees  dans  un  interet  general,  et 
la  societe  seule  en  reqoit  le  benefice.*^  Society  also  is  interested 
more  in  the  reunion  of  the  spouses  than  in  the  punishment  of 
an  offence  which  leaves  no  such  traces  as  render  it  certain  and 
manifest  for  the  public  ;  and  it  concerns   good  manners  them- 

*»  III.,  236.  I  *8  Art.  336. 

*»  IV.  Adolph.  &  Hfelie,  38(5. 
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selves  that  an  act  wounding  the  sanctity  of  maniage  does  not 
become  a  puhlic  scandal  hy  proceeding-.s  before  tribunaU,  and 
does  not  acquire  a  judicial  certainty  by  judgirient." 

The  husband  is  therefore  allowed  to  pardon  tiie  wife,  even 
after  commencing  proceedings  ayainst  her,  or  to  compound  the 
offence  with  her  in  any  way.  Even  Foiirnel  in  Ins  "  Treatise 
on  Adnltcry"^  says  that  it  was  permitted  to  a  husband  to 
compound  the  offence  of  adultery  with  his  wife,  and  d^i  remettre 
le  crime  soit  avanf,  suit  apres  raccusatlon  intcntee,  and  a 
transaction  of  that  sort  woidd  operate  against  the  husi)and  and 
his  heirs  as  an  unsurraonntable  plea  in  bar.  The  Court  of 
Cassation  has  repeatedly  held  that  the  act  of  the  public  minister 
f<jr  adultery  ceases  to  have  a  legal  character,  when,  during  the 
prosecution,  the  husband  withdraws  the  information  of  adultery 
by  a  formal  declaration.^ 

The  entire  law  relating  to  the  matter  was  well  enunciated 
by  the  Court  of  Cassation  in  an  arret ^  dated  the  17th 
June  1 850.^  The  court  said :  que  de  la  combinaison  des 
art.  336,  337  et  338  du  Cole  Penal,  il  residte  que  Vadultere de 
la  femms  ne  peiit  etre  poursuivl  que  sur  la  dhioiiciation  du 
mart ;  qu'il  pent  faire  cesser  la  pour  suite  en  se  reconoiliant  avea 
sa  femme ;  quilpeut  me  me,  en  consentant  a  lareprendre^  arreter 
I'efet  des  condamnations  qui  seraient  intervenues ;  que  ce  sont 
la  des  exceptions  aux  regies  qui  assurent  le  libre  exercice  de 
V action  puhlique  et  la  stride  execution  des  juqements ;  que, 
comme  toutes  les  exceptions,  celles-ci  doivsnt  etre  rznfermees 
dans  les  limites  que  la  loi  leur  afixees  ;  qu'il  suffit  que  le  mari 
ait  denonce  Vadultire  de  sa  famine  pour  que  le  ministere  public 
ait  le  droit  ds  re chercher  etde  poursuivre  son  complice,  quand 
meme  il  ne  lid  aurait  pas  etc  designe  par  la  plainte ;  que  si,  par 
la  puissance  domestique  dont  est  investi  le  mari,  il  est  le  maitre 
d^arreter  la  condamnation  prononcee  contre  son  Spouse,  cette 
facidte  ne  lui  appartient  point  a  I'egard  du  complice;  que  sHl 
importe  a  Vinteret  des  bonnes  moeurs  que  le  fait  de  Vadultere 
n'acquiere  pas,  par  un  jugement,  une  certitude  judiciaire,  que  si 
le  desistement  du  mari,  pendant  le  cours  des  poursuites,  doit 
etre  accmilli  comme  une  preuve  legale  de  Vinnocenci  de  son 
epouse,  que  si,  consequemment,  ce  desistement  doit  profiter  au 
complice,  ces  consideralions  sont  sans  force  et  sans  autorite, 
lorsque  le  desistement  n'intervient  qu'apres  unjugenient  defnitif 
qui  a  condamne  la  femme,  et  apres  qu'il  a  ete   juge  souveraine- 

»o  IV.  Adolph.  &  Hfelie,  360.  I  "  7th  August  1823  ;  30th  July  1885. 

1  p.  74.  '  ^"V.  Adolph.  &  Hfelie,  383. 
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vmnt  qu^eth  s'est  rendue  coupahle  d^adultire  ;  que,  dans  ce  cas, 
le  mart  ne p3Ut  pas  plus,  en  pardonnant  a  la  ftmme^  arreterles 
poursuites  h  Peqard  du  complice,  qu^il  ne  pourrait  arretev  Ics 
effets  de  la  condamnation  qui  serait  intervenue  contre  /«/."''*' 

M.  Rogroii,  ill  commenting-  on  Ait.  336,  says  that  the  hus- 
band's connivHnce  to  the  adultery  will  disqnalify  him  from 
comphiinirig  of  it.  He  cites  in  suppoi't  of  this  an  arret,  dated 
the  1st  rebriiniy  1855,  of  tlie  Court  of  Caen/*^^  He  himself, 
however,  refers  to  a  later  arret  of  the  same  court,  dated  the 
29th  November  1855  in  suppert  of  the  contrary  view. 

The  S|janish  Penal  Code  provides  thut  a  liusband  cannot 
complain  of  the  adultery  if  he  has  consented  to  it.* 

The  Itahan  Penal  Code  not  only  provides  that  no  proceed- 
ings can  be  taken  for  adulteiy  except  on  the  complaint  of  the 
liusband,  or,  in  case  ol  adultery  by  the  husband,  except  on  tiie 
complaint  of  the  (vife,^  and  that  even  after  the  conviction  of  one 
parly  there  may  be  a  remission  by  the  other,  which  will  put 
an  end  to  the  execution  of  the  sentence,  ai;d  its  penal  effects ;  ' 
but  it  also  lays  down  that  in  the  case  of  the  complaint  by  the 
husband  there   will  be    no    punishment    for   the    wife    or  the 

(C)  It  ia  said  in  this  arret;  "  Conxiderant  que  si  la  Ivi  penale  doit  'protection  nu  mari 
tromjie,  outrage,  qui  alom  pent  reclamcr  V amplication  ct  iiievie  Vaggravation  de  la 
jieine  derant  tous  les  digrea  dela  liiirarrhie  judiciuire,  quoique  le  ministerc  publio  ait 
negligi  ou  refuse  de  conoonrir  ati.e  mesures  propra  A  consei  vcr  le  droit  d'uffgrarution,  ceite 
Iji  ceise  d'etre  opplicnble  dei  qu'il  n'y  a  phis  ni  troniperie  ui  reritahle  offense:  nullum 

potest  viden  injuriam  aocipere  qu,i  semel  voluit ;  que  U  mari  qui  aurait 

vt^u  le  prix  d'' odieusi'S  complaisAiic^s  ne  savrait  trourcr  dam  la  lot  lee  moye7iB  de  speculer 
de  7ionveau  ct  de /aire  encore  iidicter  so7i  silence;  que  I'interet  de  la  famille,  conaequem- 
mciit  Viiiteret  soci  d,  dcmande  qu'un  fijile  soil  jtti  sttr  tine  favte  coinrrncne  aux  deux  Ijjoux, 
que  la  neeessiti  d'ctjvffer  le  si'.andale,  en  pareil  can,  a  He  'rcuoniiue  et  nctahlement 
indiquee  par  le  lejjislateur  moderiu  lorsqaUl  a  supprime  le  droit  conmcre  parle  temps  de 
fletrir  JJcur  un  juste  chdtinient  VinJ'&me  eonduite  du  mari;  consideraut  que  1 1  connivence 
du  mari  I'ayant  rendu  indigiie  de  se  plaindre,  faction  du  viiniitere  public  ne  saurait 
etre  ancucillie,  puisqiCeUn  ni  precede  bienqu''autai,t  qu'dle  a,  pour  base  une plaint e  ou 
une  denonciation  reoevahle  de  la  part  d^j,  'iiarijetc."  (d) 

((Z)  That  it  results  from  the  combination  of  Arts.  33ri,  337  aad  33S  of  the  Code  P<?nal 
that  the  adultery  by  the  female  can  be  proseouted  only  OTer  the  denunciation  of  the 
husband  ;  that  ho  can  stay  the  prosecution  by  reconciling  himself  with  her  j  that  he  can 
even,  by  consenting  to  take  her  back,  stop  the  effect  of  the  sentence ;  that  these  are  the 
exceptions  to  the  rnles  which  assure  the  free  exercise  of  the  publio  action  and  the  strict 
execution  of  judgments  ;  that  like  all  exceptions,  these  ought  to  be  restricted  to  the 
limits  which  the  law  has  ordained  for  them  ;  that  it  is  sufScient  that  the  husband  has 
filed  a  oomplaiut  of  his  wife' a  adultery  tu  enable  the  public  ministerto  make  a  search  for  and 
prosecute  her  accomplice,  oven  when  he  should  not  have  been  designated  in  the  complaint ; 
that  though  by  the  domestic  power  with  which  the  husband  is  invested,  he  has  the  power 
of  stopping  the  sentence  pronounced  against  his  wife,  that  power  does  not  pertain  to  him 
in  regard  to  the  accomplice  j  that  if  it  is  material  in  the  interest  oT  public  manners 
that  the  deed  of  adultery  should  not  acquire  by  judgment,  a  judicial  certainty  ;  that  if 
the  desisting  of  the  hufbiud  during  the  course  of  the  prosecution  proceedings  ought  to  be 
received  us  a  legal  proof  of  the  innocence  of  his  wife  ;  that  consequently  this  desisting 
ehould    be  to  the  profit  of  the  aocomplioe.    These    Considerations   are  without    force 

*  Art.  359.  I      »  Art,  350.  |      a  Art.  358. 
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adultei'er,  if  it  is  proved  Vahhia  costrettao  indotta  a  prostituirsi 
ovvaro  ne  abhia  eccitata  o  favorita  la  prostituziom!'  '■"' 

The  German  Penal  Code  goes  still  furtber  ;  and  ex- 
pressly eiicicts  tliat  adultery  may  t.>e  punished  only  after  the 
iiiariiaoe  has  been  dissolved,^  for  vvhicii  evidently  a  complaint; 
and  proceedings  by  tlie  innocent  party  will  be  necessary. 
Tlius  Olsliausen  in  Ids  Coniinentary  oq  the  Code*  observes  that 
adultery  being  punished  not  so  much  as  an  atiaek  against  the 
insliuitiun  of  marriage  as  a  material  injury  to  the  rights  of 
the  spouses  arising  fioiu  ninrital  faith,  the  consent  of  the  hus- 
band as  held  by  Binding,  Kessler  and  others  must  exclude  the 
penality  of  adultery,  and  that  a  person  who  panders  his  wife, 
cannot,  as  observed  by  Schwar-ze,  Liszt,  Meyer,  and  Rubo, 
complain  of  her  adultery. 

182.  Mere  evidence  of  consent  will  not  avoid  the  criminality 
of  an    act,  Avhen   it  is   criminal  without 

Mere  cwispnt  does  not  regard  to  the  consent  of  any  person,  even 
avoid  cnminality  of  ^^^^^  ^^^  ^^^  ^^  criminal  not  because  done 
an    act     which  must   be  .,,  .       r 

done     with     particular     Without  consent  oi  a   person,    but    done 
evidence  of  it.  without  certain    particular    evidence    of 

his  consent.  This  principle  is  limited, 
however,  to  the  cases  in  which  consent  will,  as  a  matter  of  law, 
neutralize  the  otherwise  criminal  quality  of  the  act  ;  and  where 
a  prosecution  was  founded  on  a  statute  imposing  a  penalty  on 
any  one  dealing  or  trafficking  with  a  slave  without  a  written 
ticket  or  permit  from  the  owner,  it  was  held  that  the  offence 
would  be  consummated,  although  the  trading  was  done  by  the 
slave  in  pursuance  of  the  instructions  of  the  owner,  and  in  his 
presence.'" 


and  without  authority,  When  the  desisting  comes  only  after  ft  definitive  judgment  by 
which  the  female  has  been  sentenced,  and  after  It  lia8  been  establitihed  by  sovereign 
authority  that  she  has  beDotne  f4tillty  of  adultery  ;  that  In  this  case,  the  husband  can  no 
more  by  pardoning  the  vpife  stop  the  prosecution  in  regard  to  the  accompliue  ;  that  he 
could  not  stop  th§  effects  of  the  Seiitehce  \vl)ich  should  have   oome  against  him. 

(tf)  Had  constrained  or   induced  her  to  prostitute  herself  or  had  instigated  or   favoured 
the  prostitution. 


»  Art.  357. 
«  Para.  172 
»  P.P.  t)43,  644. 


10  United  States  u.  Witbiel',  5   Dill,, 
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CHAPTER  X. 

Consent  as  a  Justification. 

183.     Consent  has  its  positive  operation  in  cases  in  which 

there  is  no  room  for  a  negative  operation. 

Consent  as  a  ground     rj.^      ^^  ^.j^g  ^^gg  of  offences,  of  which  the 

oi   exemption  irom  en-        i         '  ,.  ,     .  .  , .  i 

miual  liability.  absence    01  consent  is   not   an   essential 

component,  consent  often  operates  as  a 
ground  of  non-hability.  This  effect  of  it  is  not  restricted  to  any 
particular  class  of  offences.  The  Indian  Penal  Code  recognizes 
it  to  its  fullest  extent,  and  broadly  provides  as  a  general  rule 
that  nothing  is  an  offence  by  reason  of  any  harm  which  it  may 
cause  to  a  person  who  has  given  consent  to  suffer  that  harm  or 
to  take  the  risk  of  that  harm.  The  word  harm  is  used  in  the 
Indian  Penal  Code  in  a  most  comprehensive  sense,  and  therefore 
the  exemption  from  criminal  liability  on  the  ground  of  consent 
will  not  be  restricted  to  acts  caiising  physical  injury,  but  extend 
to  all  private  criminal  acts,  whether  they  affect  body,  mind, 
reputation  or  property.  To  illustrate  the  rule,  the  authors  of 
the  first  draft  of  the  Indian  Penal  Code  say  :  ^  "If  Z,  a  grown 
man,  in  possession  of  all  his  faculties,  directs  that  his  valuable 
furniture  shall  be  burned,  that  his  pictures  shall  be  cut  to  rags, 
that  his  fine  house  shall  be  pulled  down,  that  the  best  horses  in 
his  stable  shall  be  shot,  thut  his  plate  shall  be  thrown  into 
the  sea,  those  who  obey  his  orders,  however  capricious  those 
orders  may  be,  however  deeply  Z  may  afterwards  regret  that  he 
gave  them,  ought  not,  as  it  seems  to  us,  to  be  punished  for 
injuring  his  property.  Again,  if  Z  chooses  to  sell  his  teeth  to 
a  dentist,  and  permits  the  dentist  to  pull  them  out,  the  dentist 
ought  not  to  be  punished  for  injuring  Z's  person.  'SoifZ 
embraces  the  Mahomedan  religion,  and  consents  to  undergo  the 
painful  rite  which  is  the  initiation  into  that  religion,  those 
who  perform  the  rite  ought  not  to  be  punished  for  irijurino" 
Z's  person." 

Most  Legislatures  ignore  this  effect  of  consent  altogether,  and 
some  jurists  even  deny  it  in  express  words.  Thus  Breithaupt  in 
his  work  on  Volenti  non  fit  injuria,  comes  to  the  conclusion  that 
Die  Verletzung  des   Einwilligenden   im   Allgemeinen,  vom  rein 

1  Note  B  annexed  to  the  draft, 
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idssenscliaftlicJien  Standpunkt  cms  behandelt.  In  alien  den  FiJllen, 
iro  das  "  invito  la3so  "  nicht  das  einzige  ausschllessliche 
Deliktsiiierhnal  hildet,  wo  also  nicht  auf  Grand  der  ertheilten 
Ei^nrilligung  uberhaupt  das  Zustandehommzn  eines  Verbrechens 
verhindert  icird,  der  belreffenden  Handlung  nicM  den  CharaJcttr 
der  Rechtswidrigkeit  nimmt  imd  somit  die  Strafbarkeit  des 
Vtrletzenden  nicht  ausschliesst?  '"'^ 

Practically,  however,  effect  is  given  to  consent  as  a  ground 
of  non -liability  in  every  system  of  law,  and  the  practical 
conclusions  even  of  Breithaupt  are  much  the  same  as  those 
of  the  Indian  Legislature.  Thus  he  also  holds  surgical 
operations  to  be  free  from  criminal  liabilty,  though  on  the 
ground,  that  the  act  causing  the  injury  in  such  cases  is  done 
without  any  criminal  or  other  inimical  intent,  and  directly  for 
the  benefit  of  the  person  injured/  aground  that  will  justify  an 
operation  on  a  person  even  against  his  consent.  In  the  case 
of  slight  bodily  injuries  also,  he  admits  their  non-penality, 
though  in  an  indirect  way,  and  as  a  result  of  a  rule  of  procedure. 
Thus  speaking  of  the  question  of  the  effect  of  consent  on  the 
act  of  causing  them,  he  says  that  it  is  settled  well  diese  ein 
Antragsdelikt  ist,  und  man  sicherlich  annehmen  muss,  dass  die 
ertheilte  Einwilligung  einm  Verzicht  auf  die  Ausiibung  des 
Antragsrechts  enthdlt.  Ein  gegentheiliges  Resultat  iviirde  aller- 
dings  in  diesem  Falle  sehr  merlariirdig  sein.  WeUher  Richter 
iciirde  loohl  denjenigen  bestrafen,  der  einem  Anderen  mit  dsssni 
ausdriicldicher  Einirllliqimg  eine  krdftige  Ohrfeige  gegeben  hat, 
nachtr'dglich  aber  von  diesem  hierfilr  gerichtlich  belangt  ivird. 
Wemi  der  Gesetzgeber  bestiinmt,  dass  die  Verfolgung  einer  ivider 
Wdlen  zngefilgten  Korperverletzung  nicht  eintreten  darf,  auf 
deren  Bestrafung  Jemand  nach  der  Verletzung  Verzicht  geleistet 
hat,  so  ist  umsowenlger  nach  der  '  ratio  legis  '  eine  strafrechtliche 
Ahndwlg  denkbar,  ivenn  der  Betreffende  vor  der  Verletzung 
durch  Ertheilung  der  Einwilligung  seinen  Verzicht  auf  Bestraf- 
ung erkldrt  hat.  Hier  ist  also  die  Strqflosigkeit  nicht  in 
Anwendung  der  Regel   volenti   non  iit   iniuria   eine  Folge   der 


(a)  Tlie  injury  to  a  consenting  person  in  general,  if  dealt  witi  from  a.  purely 
scientific  point  of  view,  does  not  remove  from  tlie  act  in  question  its  character  of 
illegality,  and  accordingly  does  not  exclude  the  punidiment  of  the  injuring  person 
in  all  those  cases  whore  the  "  invito  laeso  "  does  not  form  the  one  exclusive  symp- 
tom of  tho  cleliot,  that  is  to  say  where  on  the  groucd  of  the  consent  which  has 
been  given,  tho  very  existence  of  the  oflenoo  is  not  altogether   presented. 


P.  36.  I  ^  r.  «3. 
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ElnirilUgung,   sondern  cles  in  letzterer  llegenden    Verzichtes  auf 
Aiisilhumj  des  Antragsrexhles.''''^ 


184.     Nor  is  it  difficult  to  explain  the  principle  underlying 

.  the   (3xemption    from     liability     on    the 

exempZfromlbiliy!     ground  of  the  positive  operation  of  con- 

sent.  In  explaining  that  principle,  the 
authors  of  the  Indian  Penal  Code  in  the  Note  B  annexed  to  their 
draft  of  the  Code  say  :  "  It  is  impossible  to  restrain  men  of 
mature  age  and  sound  understanding  from  destroying  their  own 
property,  their  own  health,  their  oAvn  comfort,  without  restrain- 
ing them  from  an  infinite  number  of  salutary  or  innocent  actions. 
It  is  by  no  means  true  that  men  always  judge  rightly  of  their 
own  interest.  But  it  is  true  that,  in  the  vast  majority  of  cases, 
they  judge  better  of  their  own  interest  than  any  lawgiver, 
or  any  tribunal,  which  must  necessarily  proceed  on  general 
jDrincipIes,  and  which  cannot  have  Avithin  its  contemplation  the 
circumstances  of  particular  cases  and  the  tempers  of  particular 
individuals,  can  judge  for  them.  It  is  difficult  to  conceive  any 
law  which  should  bo  effectual  to  prevent  men  from  wasting  their 
substance  on  the  most  chimerical  speculations,  and  yet  which 
should  not  prevent  the  construction  of  such  works  as  the  Duke  of 
Bridgewater's  canals.  It  is  difficult  to  conceive  any  law  which 
should  prevent  a  man  from  capriciously  destrojdng  his  pro- 
perty, and  yet  which  should  not  prevent  a  philosopher,  in  a 
course  of  chemical  experiments,  from  dissolving  a  diamond,  or 
an  artist  from  taking  ancient  pictures  to  pieces,  as  Sir  Josliua 
Reynolds  did,  in  order  to  learn  the  secret  of  the  colouring.  It 
is  difficult  to  conceive  any  law  which  should  prevent  a  man 
from  capriciously  injuring  his  own  health,  and  yet  which  should 
not  prevent  an  artisan  from  employing  himself  in  callings  which 
are  useful  and  indeed  necessary  to  society,  but  which  tend  to  imj^air 
the  constitutions  of  those  who  follow  them,  or  a  public- spirited 
physician  from  inoculating  himself  with  the  virus  of  a  dangerous 
disease.     It  is  chiefly,  we  conceive,  for  this  reason,  that  almost 

(i)  On  the  ground  thnt  this  is  an  ofPence  punishable  only  on  a  charge,  and  we  must 
certainly  suppose,  that  the  consent  which  has  been  given,  contains  a  renunciation  of  the 
exercise  of  the  right.  An  opposite  result  in  this  case  would  certainly  be  very 
remarkable.  What  Judge  would  punish  a  man  who  bad  given  another  a  sound  box  ou 
the  ear  with  his  consent,  but  who  was  subsequently  charged  by  that  other  for  it. 
If  the  legislator  ordains  that  there  may  not  tate  place  the  prosecution  of  a  bodily 
injury  committed  against  the  will  of  a  person,  the  punishment  of  which  has,  however, 
been  renounced  by  the  injured  after  the  injury,  thsn  a  penal  proseoation  according  to 
the  'ratio  legis  is  still  less  conceivable,  when  the  person  in  question  has  declared 
a  renunciation  of  the  punicliment  by  giving  consent  already  before  tbe  injury.  The 
immunity  froni  punishment  is  here  accordin^gly  not  on  account  of  the  rule  volenti  noii. 
fit  injuria,  and  therefore  a  oonsequonoe  of  consent,  but  nn  account  of  the  renunciation 
of  tlie  exorcise  of  the  right  of  bringing  a  charge  which  is  iavolvod  in  the  latter. 
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all  Governments  have  tlionght  it  sufficient  to  restrain  men  from 
harming  others,  and  have  left  them  at  liberty  to  harm  them- 
selves." 

185.  The     rule,   though   of  a    Avide  application,    is   sub- 

ject to  several  restrictions  and  exceptions, 
Kestnohon  of  the  rule     specially  in    regard    to   oiFences   against 
as   to     non-liabihty    on        ^  •'  y^  °         ,   i      ■     uo 

the  ground  of  consent.       person.    For  consent  to  justify  or  excuse 

the  commission  of  an  offence  affecting 
one's  person,  it  must  of  course  be  such  as  is  recognized  to  be 
adequate  for  the  purposes  of  the  criminal  law  generally,  thus 
having  all  those  objective  and  subjective  qualifications  which 
are  referred  to  in  S.  90  of  the  Indian  Penal  Code,  and  have 
been  explained  above  in  Chapters  VII  and  VIII,  without  which 
it  must  be  deemed  non-existent,  and  which  render  it  quite 
inoperative  in  cases  in  which  the  absence  of  consent  is  the 
gist  of  the  offence.  That,  however,  is  not  enough,  and  to 
render  it  a  ground  of  non-liability  for  other  offences,  it  should 
fulfil  such  other  requirements  also  as  may  be  determined  with 
a  view  to  secure  that  consent  is  given  after  full  deliberation, 
and  to  minimize  the  chances  of  the  abuse  of  the  liberty  allowed 
to  individuals  of  suffering  harm.  It  must  be  given,  generally 
speaking,  either  by  a  person  of  more  than  the  ordinary  maturity 
of  age  required  for  valid  consent,  or  for  the  benefit  of  the 
individual  affected.  These  restrictions  are  in  the  Indian  Penal 
Code  laid  down  in  SS.  87,  88  and  89,  which  deal  with  the  cases 
in  which  consent  is  held  to  justify  or  excuse  acts  that  would 
otherwise  be  criminal,  on  account  of  the  harm  caused,  or  intended 
or  known  as  likely,  to  be  caused  by  them.  S.  87  refers  to  general 
cases  of  harm,  while  S.  88  deals  with  acts  done  for  a  person's 
benefit,  and  S.  89  with  cases  in  which  the  person  to  whom  the 
harm  is  caused  or  contemplated  to  be  caused  is  unable  to  give 
consent  on  account  of  the  immaturity  of  intellect  or  the 
unsoundness  of  mind. 

186.  One   of  the   conditions  usually  imposed  is  that  the 

consent  to  the  act  should  be  given  by  a 
Restriction     of    the     person  thoroughly  able  to  understand  the 

exemption  irom  liability      f  ti    i     x  U.  f         -^      rn  •       i  -i-j. 

in  regard  to  the  a^e.  harm  likely  to  result  irom  it.     ims  ability 

is  not  the  same  in  every  case.     Where  the 

act  causing  harm  is  intended  to  do  good  to,  and  done  for   some 

benefit  of,   the  person  consenting  to  it,  any  unusual  caution  in 

respect  to  his  capacity  is  not  necessary.     However,  where   the 

harm  consented  to  is  gratuitous,  and  not  intended  or  known  by 

the  doer  to  be  likely  to  be  counterbalanced  by  any  good  or  benefit, 
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a  higher  degree  of  capacity  is  required  ;  and  this  is  particularly 
so  in  cases  where  the  harm  is  not  slight,  but  serious  and  such  as 
no  reasonable  person  ought  or  is  likely  to  consent  to.  It  is  on 
this  principle,  that  S.  87  of  the  Indian  Penal  Code,  which 
contemplates  the  case  of  harm  without  any  intention  of  doing 
good  or  causing  benefit,  expressly  provides  a  higher  age  than 
usual  for  the  giving  of  consent.  The  original  draft  of  that 
section  did  not  contain  any  such  special  provision,  but  provided 
for  the  consent  being  given  by  a  person  of  twelve  years  of 
age.  The  Committee  appointed  in  1854  for  the  consideration 
of  the  draft  of  the  Code,  which  recommended  the  enactment 
of  that  draft,  considered  that  a  person  of  that  age,  though 
competent  to  give  consent  in  ordinary  cases,  should  not  be 
competent  to  consent  to  suffer  or  to  take  the  risk  of  harm  which 
is  caused,  or  intended  to  be  caused,  or  known  to  be  likely  to  be 
caused,  by  an  act  done  otherwise  than  for  the  benefit  of  the 
person  consenting.  To  give  such  consent,  they  proposed 
that  the  person  should  be  above  eighteen  years  of  age,  which 
was  the  limit  adopted  in  the  final  draft  as  enacted. 

Consent  will  therefore  not  justify  an  act  causing  harm  under 
that  section,  when  the  person  consenting  to  the  harm  is  below 
eighteen  years  of  age.  Thus  even  a  private  boxing  match 
between  two  schoolboys  under  that  age  will  be  criminal,  The 
consent  of  the  master  of  the  school,  or  even  of  the  boy's  parents 
or  guardians  shall  not  excuse  the  match,  as  their  consent  can 
have  any  operation  under  Sec.  89,  only  when  the  boy  to  whom 
the  harm  is  caused  ,is  belcjw  twelve  j^ears  of  age,  and  the  harm  is 
for  his  benefit,  which  cannot  always  be  said  of  a  boxing  match. 

187.     No   consent   can,    however,    aflPect    certain   rights   of 

individuals.     What  these  rights  are  has 

Eestriction    of     the     ^-^^^  ^^^^^  definitely   determined,  but   it  is 

exemption  from  liability  ^     ,  .•^.   ,.        n  ^^     .        ,,     ,  ,, 

in  regard  to  the  nature     ^  general  characteristic  of  theirs,  that  they 
ot  the  harm  caused.  Cannot  be  affected  without  affecting   the 

interests  of  the  society.  They  are  ordi- 
narily called  inalienable,  as  they  cannot  be  parted  with  or 
thrown  away  by  the  individual  to  whom  they  pertain,  though 
correctly  speaking,  consent  does  not  involve  the  alienation  or 
a  transfer  of  any  right. 

Dr.  Wharton  enumerates  among  such  rights,  those  to  one's 
life,  liberty,  and  the  pursuit  of  happiness.  It  has  been  ex- 
plained above  in  S.  6  that  the  interests  of  the  society  are  affected 
by  the  harm  to  the  individual  generally  in  a  manner  only  too 
remote  for  its  recognition  by  law.     And  whatever  difference  of 
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opinion  there  may  be  in  regard  to  the  doctrine  of  the  inaliena- 
bility of  rights  to  one's  life  or  limb,  it  does  not  appear  to  have 
been  seriously  advocated  by  any  jurists  of  eminence,  that  the 
inalienability  can  extend  to  liberty  or  pursuit  of  happiness.* '''' 
The  doctrine  has,  however,  been  mnintained  with  the  greatest 
persistency  in  regard  to  life.  It  is  not  seldom  extended  to 
serious  injuries  to  one's  person  on  the  ground  that  society  has 
quite  as  much  interest  in  the  bodily  health  and  integrity  of  its 
members  as  in  their  lives. 

Some  jurists  deny  the  doctrine  of  the  inalienability  of  rights  in 
regard  even  to  one's  life  or  body.  Thus  Kessler  is"  an  eminent 
advocate  of  this  denial.  Certain  German  jurists  having 
maintained  that  doctrine  on  the  ground  that  such  rights  being 
Wesenshestimmtheiten  (the  essential  elements)  of  der  sittlkhen 
Fersonlichkeit  (moral  personality),  he  combats  it,  asking 
whether,  the  sittliche  PersbnliGliheit  mehr  dadurch  einbiisste, 
wenn  sJe  auf  den  Besitz  eines  Zahnes,  als  icenn  sie  auf  den 
ihres  Vermogens  verzichtef.*'''''  In  another  place  in  the  same 
work  ^  Kessler,  in  speaking  of  the  observation  that  the  volenti 
non  jit  injuria  is  not  applicable  in  the  case  of  bodily  injuries, 
terms  it  as  an  irrige  Voraussstzung  (wrong  supposition). 

The  question  has  been  considerably  discussed  by  other  jurists 
also.     Stiibel,  for  instance,  maintained  the  non-imputability  of 

(A)  Dr.  Wharton  exemplifies  the  inalienability  of  the  right  of  liberty  by  a  reference  to 
the  invalidity  of  the  agreements  by  a  person  for  absolutely  giving  up  the  exercise  of  his 
business  capacity.  This  invalidity  is,  however,  not  on  the  ground  that  liberty  is  an 
inalienable  right  to  the  injury  of  which  one's  consent  is  ineffective,  because  an  agreement 
not  to  do  business  in  particular  localities  will  also  be  liable  to  the  same  objection, 
and  Dr.  Wharton  himself  admits  that  an  agreement  of  that  sort  will  be  sustainable. 
It  is  even  doubtful  whether  an  agreement  to  give  up  a  certain  right  can  be 
considered  an  injury,  and  no  question  as  to  the  alleged  injury  can  arise 
while  the  person  making  the  agreement  is  willing  to  abide  by  it.  There  can 
be  a  question  of  the  violation  of  liberty  only  when  the  person  making  the 
agreement  wants  to  act  in  contravention  of  his  agreement,  and  at  that  time  there  will  be 
no  consent  of  his  to  any  injury  to  be  done  to  him ;  unless  of  course  consent  is  treated  as 
such  only  when  it  is  given  irrevocably.  There  is  no  ground,  however,  for  such  a  restriction 
of  the  term  consent,  and  the  invalidity  of  the  agreement  in  cases  in  which  it  is  invalid 
is  due  not  to  the  fact  of  the  consent  to  an  injury  afieeting  the  liberty  of  the  person 
consenting  being  inoperative,  but  to  the  requirements  of  the  public  policy  which  does  not 
approve  of  an  absolute  restriction  of  liberty  in  such  cases,  though  it  allows  of  a  partial 
restriction  thereof. 

As  an  instance  of  his  views.  Dr.  Wharton  observes  :  "  Should  it  appear  that  incarcera- 
tions ax'e  effected,  even  by  consent,  by  ecclesiastical  or  medical  authority,  of  persons 
vvho.se  liberty  is  thus  wrongfully  destroyed,  the  fact  of  consent  conld  not, if  the  doctrine 
here  advanced  be  correct,  be  used  as  a  defence,  when  such  party  seeks  release.  "°  He 
does  not  cite  any  authority  however  for  this  proposition,  and  it  appears  that  the 
absence  of  consent  is  the  very  essence  of  incarceration,  and  that  the-e  can  be  no 
incarceration  of  a  person  who  gives  his  consent  to  be  so  incarcerated.  If  the  consent 
is  not  to  incarceration,  there  can  of  course  be  no  question  as  to  the  ineffectiveness 
of  consent  on  tho  ground  of  the  inalienablity  cf  the  right  of  liberty. 

(c)  Loses  more  in  giving  up  the  possession  of  a  tooth  than  in  renouncing  that  of 
wealth. 

•1  I  Whart   Cr.  L..  160.  |  =   P.  95. 

1  Eess.  Einvv.,  4.  j  «  I  Whart.  Cr.  L.,  162. 
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suicigle  on  the  general  principle  of  volenti  non  fit  injuria.  Hepp 
argued  against  it.  There  was  a  difference  of  opinion  even  as  to 
whether  the  doctrine  of  the  inalienability  was  based  on  the  duties 
■v\'hich  a  man  owed  to  himself,  or  on  those  which  he  owed  to 
others.  The  latter  view  -was  generally  approved,  but  even  the 
soundness  of  that  was  assailed  on  the  ground  principally,  that  if 
it  were  established  that  society  had  a  right  to  the  preservation 
of  ones'  life  in  spite  of  himself,  it  must  follow  as  an  inevitable 
consequence  that  society  has  a  right  of  punishing  intemperance 
and  even  emigration ;  and  it  was  chiefly  that  ground  that 
weighed  -with  Boehmert  in  his  decision  against  the  penality  of 
suicide  and  homicide  by  consent. 

]88.     In  early  times,  indeed,  a  person  could  consent  to  any 
harm  to   himself.     His   hfe   and    liberty 
Harm  to    one's    life     like  his  money  and  his  clothes   were   all 
among  ancients.  his  own.     Murder  Avas  only  a  tort  which 

could  be  expiated  for  by  a  pecuniary  com- 
pensation to  the  heirs  of  the  deceased  ;  and  according  to  the 
Mahomeden  law,  the  consent  of  the  heirs  can  even  now  excuse 
the  extreme  penalty  in  spite  of  the  state.  In  some  nations  and 
in  some  cases,  suicide  was  even  honored  ;  while  in  others  though 
not  punished,  it  was  condemned.  Thus  in  Greece,  in  was  not 
made  a  punishable  offeuce,  but  declared  to  be  a  bad  act. 
Plato  and  Pythagoras  pronounced  against  it,  and  Calcante 
opposed  the  cremation  of  the  body  of  Ajas  to  save  the  holy 
fire  being  profaned  by  the  remains  of  a  suicide ;  burial  being 
assigned  to  such  persons  as  a  dishonorable  mode  of  disposing  of 
the  dead.'  In  the  early  days  of  Roman  and  German  civilization 
also,  a  person  could  consent  to  the  infliction  of  death  on 
himself,  and  killing  a  person  at  his  request  was  no  offence. 

It  was  not  punished  even  during  the  time  of  the  Republic 
among  Romans.  Montesquieu  in  his  Spirit  of  Laws  says'  il  n^y 
avait  pas  de  lot  qui  punit  ceux  qui  se  tuaient  eux-memes.  Cette., 
chez  les  historiens,  est  toujours  prise  en  bonne  part  et  on  ne  voit 
jamais  de  punition  pour  ceux  qui  Vont  fait'^.y^  The  Roman 
law,  reflecting  the  principles  of  Stoic  philosophy  considered 
suicide  as  an  act  of  strength  and  virtue,  si  in  impatientid  doloris, 
aut  icedio  vita^,  aut  morbo,  aut  furore,  aut  jmdore,  morimaluit. 

(d)  Tbei'e  was  do  law  among  them  for  the  punishment  of  those  who  killed  themselros. 
This  act  was  always  taken  in  good  part^by  historians,  and  one  never  seea  those  who 
have  done  it  punished. 

7  Carr.  Prog.,  Art.  S.  1152  (n).  |  s  Book  xxix,  Ch.,  9. 
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It  is  sometimes  considered  that  suicide  was  an  offence  under 
the  Emperors,  being  punished  with  forfeiture  of  goods  ;  but  it 
appears  that  even  then  forfeiture  was  aUowed  only  in  cases  in 
which  a  person  being  charged  with  some  offence  punishable 
with  forfeiture  of  goods  attempted  to  avoid  the  forfeiture  by 
suicide.  ®  It  was  in  such  a  case  not  the  suicide  that  was 
punished,  as  the  offence  which  preceded  it.  It  was  on  this  very 
ground  that  the  heirs  of  the  person  committing  suicide  were 
allowed  to  avoid  the  forfeiture  by  showing  that  he  was 
innocent  of  the  preceding  oflfence  he  was  charged  with.  It  may 
thus  be  affirmed  that  the  suicide  quantunqiie  appositamente 
commesso  per  nuocere  ad  altri,  non  punivasi  neppure  dai 
Romani ;  poiche  altro  essi  non  facevano  se  non  impsdire  che  il 
danno  agognato  dal  suicida  si  consumasse. ""'  *^^ 

189.     The  influence  of  the   Christian   and  the  Mahomedan 
religions   encouraged  the  notion  of  the 

Influence  of  Church  sanctity  of  the  human  life.  They  both 
and  btate  on   harm    to      ,         i  ,    ,i     ,  )     t^  ,        o   ^  • 

one's  life.  taught  that  a  man  s  liie   was  out   or  ins 

control,  and,  as  it  were,  exclusively  of 
and  for  God.  The  church  resuming  the  Jewish  traditions 
which  deprived  of  sepulture  the  remains  of  those  who  committed 
suicide,  forbade  the  celebration  of  mass  over  them,  and  their 
burial  with  a  religious  pomp.  The  Christian  religion  made  its 
effect  felt  not  only  in  the  manners  of  the  people,  but  also  in 
their  laws.  Under  its  influence,  secular  legislation  added  tem- 
poral penalties  to  the  religious,  the  forfeiture  of  the  property 
left  by  the  suicide  to  the  denial  of  burial  to  his  remains.  These 
penalties  applied  to  all,  excepting  only  those  who  laid  hand  on 
themselves  while  mad  or  even  sujets  a  des  egarements  d' esprit ; 
and  forfeiture  was  sometimes  restricted  to  those  who  did  that 
to  avoid  the  shame  of  a  condemnation.  The  Canonical  law 
considered  suicide  not  only  as  a  crime  but  as  a  homicide, 
est  vere  homicida  et  reus  homicidii  cum  se  interjiciendo  inno- 
centem  hominem  interfecerit. 

This  attitude  of  the  Church  materially  restricted  the  pOAver 
and  the  practice  of  consenting  to  one's  death.  The  increasing 
importance  of  the  State  and  its  public  character  helped  to 
strengthen  the  same  conclusion,   by  subordinating  human   life 

(e)  though  committed  with  the  object  of  injuring  another,  was  not  punished  even 
among  the  Rom  ana,  because  they  did  nothing  but  prevent  the  oousummation  of  the 
loss  aimed  at  by  suicide. 

»  Carr,  Prog.,  Art.  1  d07  (n).  |  lo  Hommel.,  127. 
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to  the  State.  Stoics  argued  against  that  view,  but  it  was 
accepted  even  in  the  Justinian  Code.  "It  is,"  says  Locke 
in  his  Essay  on  Civil  Government,"  ''  out  of  a  man's  power 
so  to  submit  himself  to  another  as  to  give  him  a  liberty 
to  destroy  him  ;  Cod  and  Nature  never  allowing  a  man 
so  to  abandon  himself  as  to  neglect  his  own  preservation, 
and  since  he  cannot  take  away  his  own  life,  neither  can  he  give 
power  to  another  to  take  it."'^^  "  Nobody,"  he  says  in  another 
place,  "  can  give  more  power  than  he  has  himself,  and  he  that 
cannot  take  away  his  own  life,  cannot  give  another  power  over 

A  person's  life  is  thus  now  generally  regarded  as  belonging 
to  the  State,  and  even  those  who  deny  the  doctrine  of  the 
inalienability  of  rights  altogether,  admit  that  a  person's  life 
ought  to  be  preserved  in  spite  of  the  person  himself.  It  is 
repeatedly  laid  down  by  judges"  as  well  as  text-writers  that  a 
man  cannot  consent  to  the  taking  away  of  his  own  life.  His  life 
is  not  his  to  take  or  give  away.  It  would  be  criminal  in  him  to 
take  it,  and  equally  criminal  in  any  one  else  who  should 
deprive  him  of  it  with  his  consent.  Cooley  in  his  work  on  Torts, 
after  observing  that,  says  :  "  "  The  person  who,  in  a  duel,  kills 
another,  is  not  suffered  to  plead  the  previous  arrangements  and 
the  voluntary  exposure  to  death  by  agreement,  as  any  excuse 
whatever.  The  life  of  an  individual  is  guarded  in  the  interest 
of  the  State  and  not  in  the  interest  of  the  individual  alone." 

190.     Suicide  was  punished  in  France  before  the  Revolution 
in   1789,    which,   however,    abolished  it 
Immunity  of  suicide     entirely,   and  proclaimed    the    principle 
from  punishment.  of  absolute  human  liberty,  and  of  the  in- 

difference of  suicide  before  justice  and 
society.  The  present  French,  Austrian,  Cerman,  and  Italian 
Penal  Codes  are  all  silent  as  to  the  punishment  of  suicide  ; 
and  it  is  urged  in  favour  of  the  immunity  from  punishment  of 
suicide,  that  the  injury  resulting  from  it  to  the  person  killed 
can  neither  be  estimated  nor  taken  into  account  ;  that  the 
injury  to  the  survivor  is  generally  small ;  that  it  produces  no 
alarm  ;  and  that  it  cannot  be  repeated. 

Francesco  Carrara   maintains  that   the  imputabilita   politica 
of  suicide   as  a  special  delit   should  not   only  be  admitted  but 


"  p.  347.  I          "    MoCue    V.   Klein,   60    Tex.,     IW. 

i«  Oh.  IV,  S.  28.  I             WiUey  v.  Carpenter,  15  L.K.  A.,  85G. 
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maintained  ;  as  no  one  can  deny  that  homicide,  even  though 
committed  by  oneself,  is  a  thing  fruitful  oi  danno  politico,  si  per 
la  pei'dita  che  incontra  la  societa  di  quel  oittadino,  si  per  il  mal 
esempio  che  induce ;  otide  e  a  femersi  per  la  natura  imitatrice 
deir-uomo,  che  il  propricidio  si  ripeta  e  si  renda  frequente,  con 
grave  sospetto  e  dolor e  delle  famiglie  e  detrimento  della  prospe- 
rita  nazionale}'^  ^^'' 

There  are  other  jurists  and  lawyers  also,  who  see  in  the 
suicide  an  act  socially  and  morally  punishable,  gui  prive  la 
collectivite  d^un  de  ses  memhres,  et,  par  la  contagion  de 
Vexample,  se  repercute  dans  tout  le  milieu  social}'^  Grray,  C.  J., 
in  delivering  the  opinion  of  the  Supreme  Court  of  Massa- 
chusetts in  Gom.  V.  Mink,^''  even  said  that  "  self-destruction  is 
doubtless  a  crime  of  awful  turpitude  ;  it  is  considered  in  the  eye 
of  the  law  of  equal  heinousness  with  the  murder  of  one  by 
another."  The  weight  of  opinion  is,  however,  in  favour  of  the 
immunity  of  suicide  from  punishment. 

191.     The  immunity  of  suicide  from  punishment  has   some- 
times been  based  on  the  ground  that  there 
Suicide  not  an  offence,     can  be  no  Crime  unl CSS  there  is  an  iniury 

""late  '^in'ur*  to^'an"  *°  ^  ^'^^ht,  and  a  person  has  no  rights  ovei- 
rights.  himself,  and  therefore  killing  oneself  does 

not  violate  any  right.  Thus  E.  Garraud 
observes  that  the  man  who  commits  suicide  does  not  violate 
aucun  rapport  juridique,  ni  avec  lui-meme  puisque  tout  rapport 
suppose  deux  termes,  iii  avec  la  societe  vis-a-vis  de  laquelle  il 
ria  'pas  Vohligation  de  vivre}^ 

If  this  were  correct,  however,  a  person  committing  suicide 
with  a  view  to  avoid  miUtary  service  would  certainly  be  punish- 
able, at  least  in  sj^stems  of  law  in  which  a  person  causing  hurt 
to  oneself  with  that  object  is  punished,  as  in  such  a  case  there 
is  clearly  found  la  lesione  del  diritto  della  patria,  e  delle  suc- 
cessive reclute.^"^ 


(/)  Political  damage,  as  well  through  the  loss  of  that  citizen,  encountered  by  society,  as 
through  the  bad  example  set  by  it ;  whenoe  it  is  to  be  feared  owing  to  the  imitative 
nature  of  man  that  suicide  may  repeat  and  render  itself  frequent,  causing  grave  suspicion 
and  grief  to  the  families  and  detriment  to  national  prospei'ity. 

(jf)  the  injury  to  the  right  of  the  country,  and  of  the  recruits  who  are  taken  as  the 
next  in  order. 

1=  Carr.  Prog.,  Art.  1152.  I  "  123  Mass,  422. 

»ii  IV  Gar.  Dr.  Pen.,  313.  ^^  jy  Gar.  Dr.  Pen.,  313. 
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Francesco  Carrara  considers  that  the  irapnnity  of  suicide  is 
not  sufficiently  accounted  for  by  the  theory  of  the  non-violation 
of  rights,  specially  as  all  good  legislations  do  not  admit  the 
penality  of  suicide  even  where  it  tends  to  injure  any  rights  ;  that 
the  soldier  who  tired  of  fighting  in  lieu  of  mutilating  attempts  to 
kill  himself,  is  not  punished  for  the  attempted  suicide  .... 
though  he  thereby  offends  precisely  against  the  same  rights  as  he 
would  have  injured  by  mutilating  himself;  and  the  modern  schools 
and  legislations  are  generally  agreed  on  the  absolute  immunity 
from  punishment  of  suicide  even  when  it  appears  to  be  committed 
with  a  view  to  injure  the  rights  of  third  persons,  or  in  those 
special  conditions  in  which  bodily  injury  to  oneself  is  undoubtedly 
punishable.^"  The  basis  of  exemption,  according  to  him,  is 
I'ather  the  absence  of  an  intention  to  injure  any  rights,  the 
absence  of  a  criminal  intention  or  what  is  known  as  dolus.  He 
thus  observes  that  it  can  be  said  that  he  who  kills  himself  non 
ha  Vanimo  di  nuocere  ad  altri,  od  eludere  un  diritto  altrui :  il 
fallito  non  si  uccide  per  defraudare  i  credttori,  ma  per  sottrarsi 
al  disonore  che  lo  minacda.  Laddove  il  soldato  che  si  mutila, 
evidentemente  intende  a  defraudare  la  legge,  e  nuocere  cosi  alia 
patria  che  ha  diritto  al  suo  serviglo  militare,  ed  alia  successiva 
recluta  costretta  a  servire  in  sua  vece  ;  mirando  cosi  procacciarsi 
un  vivere  ozioso  ed  inerte  a  dispetto  della  legge.^^  **^ 

]92.     The  immunity  of  suicide  from  punishment  is  some- 
times based  on  the   presumption  of  its  author 

Suicide  not  pun-  committing  the  act  in  a  state  of  madness 
isnable  as  indicative      , /.  ^      "o    •   •  1     •  n     t    1  i  ; 

of  unsoundness  of     (furore) .     Suicide  is  generally  held  to  argue 

mind  at  the  time     either  insanity,  or  a   mind   so    distracted  by 

of  its  commission.       misfortune,    disease,  or   unhappiness,  as    to 

make  the  offender  an    object  rather  of  pity 

than    of    punishment.      E.    Garraud,    for    instance,    says :  ^* 

Vextreme   di^culte  de   savoir   si   la  resolution  du  suicide  a  ete 

ou  non  execut^e  dans  la  plenitude  de  sesfacultes  mentales   nous 

parait  concluante  dans   le  sens  de  I'impossibilite  d'etablir  une 

repression  du  suicide.     Gelui  qui  attente  a  sa  vie   n'a  pas,    en 

effet,  le  p)lus  souvent,  cette  liberie  d'esprit  et  cette  maitrise  de  soi- 

(II)  Has  not  the  intention  of  injuring  another,  or  evading  the  right  of  another :  the 
bankrupt  does  not  kill  himself  to  defraud  the  creditors,  but  to  save  himself  from  the 
dishonor  which  threatens  him.  Whereas  the  soldier  who  mutilates  himself,  evidently 
intends  to  defraud  the  law,  and  so  to  injure  the  country,  which  has  a  right  to  his  military 
service,  and  the  successive  recruit  forced  to  serve  in  his  place,  intending  thus  to  procure 
for  himself  an  idle  and  inert  life  in  spite  of  the  law. 


20  Carr.  Piog.,  Art.  1407.  1  "  Oarr.  Prog.,  Art.  1407. 

"'  IV.  Gar.  Dr.  Pea.,  314. 
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meme  qui  sont  les  conditions  de  VimputahiliU  penale.  Quel  que 
soil  le  motif  qui  Va  determine  au  suicide,  sHl  se  tue^  e'est 
toujours  puree  que  sa  raison  a  ete  plus  faible  que  son  mal  moral 
ou  physique.^'^ 

Francesco  Carrara^',  however,  dissents  from  this  view. 
Ferrao,  the  great  Portuguese  Jurist,  has  argued  strongly  against 
it  in  his  work  on  the  theory  of  Penal  Law,^*  pointing  out  that  the 
instinct  of  self-preservation  is  to  be  found  even  in  animals,  that 
brutes  do  not  commit  suicide,  that  among  savage  tribes  suicide 
is  unknown,  that  statistics  show  that  suicide  is  most  rare  among 
minors  and  old  men,  and  that,  therefore,  suicide  is  not  a  conse- 
quence of  the  defect  of  reason,  but,  on  the  other  hand,  an 
effect  of  reason  which  grows  and  progresses  with  it  ;  that 
the  life  of  a  brute  is  constituted  only  of  a  physical  force, 
and  it  is  not  possible  that  a  force  should  act  against 
itself ;  that  the  life  of  man  is  constituted  of  two  distinct  forces, 
namely,  the  spiritual  and  the  physical,  which  usually  act,  help- 
ing each  other,  but  that  in  certain  contingencies  there  grows  up 
an  antagonism  between  them,  when  the  spiritual  force  acts  to 
the  destruction  of  the  corporal  force,  and  the  greater  the  power 
acquired  by  spiritual  force,  the  more  frequent  is  the  suicide. 

193.  A  more  real  ground  for  the  immunity  from  punish- 
ment  of  suicide  is  that  a  dead  person 
isbio^  suicide  "^  ^  ^^^'  cannot  be  adequately  punished  "with  ad- 
vantage. The  suicide  itself,  which  the 
law  would  otherwise  punish  with  its  utmost  rigour,  puts  the 
oflFender  beyond  the  reach  of  the  infliction  of  all  punishment. 
M.  Bertauld  in  his  Cours  de  Code  PenaP^  observes  that  the  man 
who  disposes  of  his  life  se  derobe  a  la  repression.  R.  Garraud 
in  his  treatise  on  French  Penal  Law  observes  that  the  cause  of 
the  impunity  of  the  suicide  is  suicide  itself.  La  mort  empeche 
tout  proces.^'^ 

Livingston  excluded  suicide  altogether  from  his  Code,  and  in 
defence  of  thatin  his  Introductory  report  said:  "Suicide  can  never 

(t)  The  extreme  difBculty  of  kiwwing  if  the  resolution  of  the  person  committing  the 
suicide  has  been  executed  in  the  fulness  of  his  mental  faculties  or  not,  appears  to  ns  to  be 
conclusiye  in  the  sense  of  impunity  of  establishing  a  repression  of  suicide.  He  who 
injures  his  own  life  has  not,  in  fact,  most  often  that  liberty  of  spirit  and  that  mastery 
over  himself  which  are  the  conditions  of  penal  impntobility.  Whatever  may  be  the  motire 
which  has  determined  him  to  suicide,  if  he  kills  himself,  it  is  always  because  his  reason 
has  been  more  weak  than  his  morals  or  his  body  bad 

"3  Car.  Prog.,  Art.  1407.  1  "  P.  370. 

^*  Vn.  41.  2  0  IV,  314. 
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be  punished  but  by  making  the  penalty  (whether  it  be  forfeiture 
or  disgrace)  fall  exclusively  upon  the  innocent.  The  English 
mangle  the  remains  of  the  dead.  The  inanimate  body  feels 
neither  the  ignominy  nor  pain.  As  a  natural  result,  the  mind 
of  the  innocent  survivor  alone  is  lacerated  by  useless  and  savage 
butchery,  and  the  disgrace  of  the  execution  is  felt  exclusively 
by  him.  The  father,  by  a  rash  act  of  self-destruction,  deprives 
his  family  of  the  support  he  ought  to  afford  them  ;  and  tbe  law 
completes  the  work  of  ruin,  by  harrowing  up  their  feelings  ; 
covering  them  with  disgrace  ;  and  depriving  them  by  forfeiture 
of  their  means  of  subsistence.  Vengeance  is  unknoAvn  to  our 
law ;  it  cannot,  therefore,  pursue  the  living  offender,  much 
less,  with  impotent  rage  should  it  pounce,  like  a  vulture,  on  the 
body  of  the  dead,  to  avenge  a  crime  which  the  offender  can 
never  repeat,  and  which  certainly  holds  out  no  lure  for  imita- 
tion ;  the  innocent,  we  have  assumed,  should  never  be 
involved  in  the  punishment  inflicted  on  the  guilty.  But  here, 
not  only  the  innocent,  but  those  most  injured  by  the  crime, 
are  exclusively  the  sufferers  by  the  punishment.  We  have 
established  as  a  maxim,  that  the  sole  end  of  punishment  is  to 
prevent  the  commisson  of  crimes;  the  only  means  of  effecting 
this  in  the  present  case,  must  be  by  the  force  of  example;  but 
what  punishment  can  be  devised  to  deter  him,  whose  very  crime 
consists  in  the  infliction  uf)on  himself  of  the  greatest  penalty  your 
law  can  denounce  ?  Unless,  therefore,  you  use  the  hold  which 
natural  affection  gives  you  on  his  feelings,  and  restrain  him  by 
the  fear  of  the  disgrace  and  ruin  with  which  you  threaten 
his  family,  your  law  has  no  effective  sanction ;  but  humanity 
forbids  this."  Most  of  the  modern  laws  have  generally  repu- 
diated confiscation  which  to  reach  the  guilty  punishes  his  family. 
Nor  do  present  manners  tolerate  penalties  which  unable  to 
reach  the  guilty  were  inflicted  only  on  dead  bodies.  La 
punition  ne  pourrait  done  etre,  en  definitive,  qu'une  fletrissure 
publique ;  mats  quel  serait  Veffet  de  ce  blame  depourvu  de 
sanction,  de  cette  infliction  morale  prononcee  sur  une  tombe,^'"^'' 

Ferrao  observing  that  this  is  not  consistent  with  the  prin- 
ciple on  which  rewards  are  given  for  the  dead,  says  that 
you  decree   glory  for  a  soldier  who  encounters  death  assailing 

(j)  The  punishment  could   be  definitely  only  a  public  stigma  ;  but  what  will  be  the 
effect  of  this  blame  deprived  of  sanction,  of  this  moral  iniliotion  pronounced  oyer  a  tomb. 

"  III  Adoph.  and  H^lie,  477. 
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the  trenches  of  the  enemy,  and  if  you  decree  that  glory  and 
grant  medals  to  his  corpse  to  encourage  others  to  imitate  him,  you 
ought  also  to  decree  infamy  against  the  suicide  to  prevent  others 
from  following  his  example  and  causing  such  damage  to  the 
society.^'  E.  Garraud,^'  "  on  the  other  hand,  observes  that  even 
if  this  may  stop  a  few  suicides,  how  many  others  would  be  pro- 
voked by  des  reeherches  indiscretes,  by  the  publication  of  enquiries 
which  necessarily  must  result  from  it,  on  account  of  the  force  of 
imitation  or  the  contagion  of  example.  In  expressing  his  doubts 
about  the  efficacy  of  the  punishment  of  suicide,  he  says  :  Gelui 
que  ne  peuvent  arreter  ni  Vhorreur  de  la  mort,  ni  les  liens  les 
plus  chers  de  la  nature^  ni  les  craintes  dhme  eternite  malheureuse 
ne  saurait  etre  retenu  par  des  lois  gui  n' atteindront  que  son 
cadavre  ou  sa  memoire.  Dira-t-on  que  s'il  meprisait  c?5  lois 
pour  lui-mSme,  il  les  redoulerait,  du  moins,  pour  sa  famille,  sur 
laquelle  rejaillirait  Vignominie  de  la  condamnation  1  '*^ 

Mellio  in  his  'Institutions  of  the  Criminal  Law  of  Lusitania  ' 
says  :  ^"  Hoc,  delictum  impune  est,  vel  quia  auctor  potestati 
humanae  jam  non  suhditur,  vel  quia  quem  proprias  vitae,  uxoris 
et  coguatorum  amor  ah  eo  parando  non  deterret,  minus  deterrere 
potest  poena  post  mortem  inflicta.  Francesco  Carrara  also  ob- 
serving that  the  sole  consideration  of  political  convenience  is  a 
sufficient  consideration  for  excluding  suicide  from  the  category 
of  offences,  says  :  '^  La  impotenza  di  irrogare  contra  il  cada- 
ver e  una  pena  che  non  abbia  del  harbaro  o  delVingiusto :  la 
commiserazione  verso  la  famiglia  gia  trojjjjo  afftitta  e  avvilita  : 
la  inutilita  di  rafforzare  con  la  esemplarita  di  una  pena 
Vamore  della  propria  vita  bastantemente  radicato  in  noi  dalla 
natura ;  sono  considf-razioni  che  a  tutta  ragione  psrsuasero 
molti  legislatori  contempnranei  a  jMssare  sotto  silenzio  cotesto 
fatto ;  e  conseguentemente  a  non  elevarlo  alia  condizione  di 
delitto:''^ 

(Ji)  He  -whom  neither  the  horror  of  death,  nor  the  dearest  ties  of  nature,  not 
the  fear  of  an  unhappy  eternity  ooald  not  prevent,  -would  not  be  restrained  by  the  laws 
which  reach  only  his  corpse  or  his  memory.  One  will  say,  that  if  he  scorns  the  laws 
for  himself  he  would  fear  them  at  least  for  his  family,  over  which  the  iguominy  of  the 
condemnation  would  reflect  itself. 

(I)  The  inability  of  inflicting  on  a  dead  body  a  penalty  which  would  not  be  barbarous  or 
unjust;  the  sympathy  with  the  family  already  too  much  afSicted  (ir  humbled  ;  the  use - 
leasnessof  enforcing  the  love  of  one's  life  by  means  of  penalty  as  an  example,  sufficiently 
implanted  in  us  by  nature  ;  are  considerations  which  in  all  reason  have  persuaded  several 
contemporary  legislators  to  pass  over  this  act  under  silence  ;  and  cousequently  not  to 
elevate  it  to  the  condition  of  a  delict. 


2  8  VII.  Theory  Penal  Law,   46.  I  so  Tit  I.,  S.  23. 

2  0  IV.  Gar.  Dr.  Pen.,  314.  |  "  Carr.  Prog.,  Art.  1155. 
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194.     By  the  common  law   of  England,    suicide  was   con- 
sidered a  crime  against  the  laws   of  God 
iJ""'''^^    '"•  ^"^^'^^      and  man,  for  which  the  lands  and  chattels 

of  the  person  committing  it  were  forfeited 
to  the  king  ;  his  body  was  denied  all  Christian  rites,  and  allowed 
only  an  ignominious  burial  in  the  highway  with  a  stake  driven 
through  ;  and  he  was  deemed  a  murderer  of  himself,  and  a  felon, 
felo  de  se.  The  forfeiture  was  abolished  along  with  that  for 
other  felonies  by  the  Forfeiture  Act,  1870  ;  section  I  of  which 
provided,  that  "  no  confession,  verdict,  inquest,  conviction,  or 
judgment  of  or  for  any  treason  or  felony,  or  felo  de  se  shall 
cause  any  attainder  or  corruption  of  blood,  or  any  forfeiture  or 
escheat."  In  regard  to  the  burial  also,  the  Interments  {felo 
de  se)  Act,  1882,  provides,  that  "  it  shall  not  be  lawful  for  any 
coroner  or  other  officer  having  authority  to  hold  inquests  to 
issue  any  warrant  or  other  process  directing  the  interment  of 
the  remains  of  persons  against  whom  a  finding  of  felo  de  se 
shall  be  had  in  any  public  highway,  or  with  any  stake  being 
driven  through  the  body  of  such  person,"  but  that  he  would 
be  interred  where  he  would  have  been  interred  if  the  verdict  of 
felo  de  se  had  not  been  found  against  him.  That  Act  did  not, 
however,  authorize  the  performing  of  any  of  the  rites  of  Chris- 
tian burial  on  the  interment  of  the  remains  of  any  such  person, 
and  is  not  to  be  taken  to  alter  the  law  or  usage  relating  to 
the  burial  of  such  persons.  The  only  penalty  now  attending 
the  offence  of  felo  de  se  is  thus  a  denial  of  the  right  of 
Christian  burial.  Forfeiture  of  goods  not  being  allowed  in  the 
United  States,  suicide  is  practically  not  punishable  there,  yet 
its  criminality  is  recognized  whenever  the  question  has  a 
bearing  collaterally  ;  as,  for  example,  when  one  who  in  attempt- 
ing to  kill  himself,  accidentally  kills  another,  is  held  guilty  of 
criminal  homicide. 


195.     While   suicide   was    deemed   a   heinous   offence,    an 

Penality 
of  suicide. 


„  attempt    to    commit   it    was     sometimes 

(IZldl.  ^  ^^*  punished  even  as  voluntary  homicide  ; 
punitur  tamen  perinde  ac  si  delictum 
consummasset.  With  a  change  in  the  views  about  suicide,  its 
attempt  also  ceased  to  be  punishable.  As  a  general  principle, 
an  attempt  to  do  what  is  not  an  offence  cannot  be  deemed  an 
offence.  It  is  thus  no  longer  punishable  in  France,  Germany, 
Italy  and  some  other  countries. 

The  chief  objection  against  its  penality  is  that  a  threat  of  it 
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si  aggiungeva  un  nuovo  motivo  di  uccidersi  a  colui  che  gia  tanti 
ne  aveva  da  aver  tentato  la  propria  strage?^  ^'"' 

It  is  sometimes  attempted  to  punish  an  attempt  to  commit 
suicide  as  that  to  commit  homicide,  suicide  being  deemed 
a  species  of  homicide.  Pessina  went  even  to  the  length  of 
requiring  that  the  attempt  at  suicide  should  be  punished  with 
the  same  severity  also.  Boehmert,  Francesco  Carrara  and  others 
consider  that  view  as  fundamentally  wrong,  on  the  ground  that 
suicide  is  not  comprised  in  the  genus  homicide.  Besides  in 
countries  where,  as  in  Prance,  an  attempt  is  generally  liable  to 
the  same  punishment  as  is  fixed  for  the  principal  offence,  the 
result  of  treating  an  attempt  at  suicide  as  an  attempt  of  murder 
may  be  to  condemn  to  death  the  person  who  had  in  vain 
attempted  to  kill  himself  ;  and  thus  the  executioner  would  in 
compliance  with  law  do  the  act  which  he  had  attempted  against 
law  unsuccessfully.^ 

In  England,  an  attempt  to  commit  suicide  is  not  deemed 
an  attempt  to  commit  murder,  but  only  a  misdemeanor  triable 
at  Quarter  sessions.^*  In  Reg.  v.  Doody,^'  the  prisoner  was 
indicted  for  unlawfully  attempting  to  commit  suicide,  and 
Wightman,  J.,  told  the  jury  that  ''  the  offence  charged  consti- 
tuted, beyond  all  doubt,  a  misdemeanor  at  common  law." 
The  rule  appears  to  be  the  same  generally  in  the  United  States. 
Thus  Dr.  Bishop  says  -.^  "  If  one  attempts  to  commit  self- 
murder  and  fails,  is  he  indictable  f')r  misdemeanor  as  though 
the  attempt  were  on  a  third  person  ?  There  would  seem  to  be 
no  ground  for  distinguishing  the  two  cases,  or  distinguishing 
the  common  law  of  England  and  of  our  States  on  this  question. 
And  by  the  common  law  as  administered  in  England,  this  is  an 
indictable  misdemeanor." 

The  New  York  Penal  Code  provides"  that  a  person  who  with 
intent  to  take  his  own  life,  commits  upon  himself  any  act  which 
is  dangerous  to  human  life,  or  which,  if  committed  upon  or 
towards  another  person  and  followed  by  death  as  a  consequence, 
would  render  the  perpetrator  chargeable  with  homicide,  is 
guilty  of  attempting  suicide   ;  which    will  be    a  felony  punish- 

(m)  Would  add  a  new  motive  to  kill  oneself  for  him  who  had  already  had  so  many 
aa  to  haye  attempted  his  own  destruction. 


52  Carr.  Prog.,  Art.  1155. 

S5  Carr.  Prog.,  Art.  1155  (n). 

3*  Keg.  V.  Burgess,  9  Cox  C.  C,  247. 


3=  0  Cox  CO.,  463. 
3»  II  Bish.  Or.  L.,  083. 
"  S.S.  174,  178. 
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able  by  imprisonment  for  two  years,  or  by  a  fine  not  e::Sceed- 
ing  one  tliousiind  dollars,  or  both.  It  has  generally  been  beld 
tbat  in  the  absence  of  a  special  statutory  provision,  where 
suicide  is  not  a  crime^  an  attempt  to  commit  suicide  cannot  be  a 
Clime;  and  that  a  provision  for  the  punishment  of  an  attempt^ 
does  not  make  suicide  itself  a  criminal  offence."^  But  in  soniei 
of  the  States,  it  has  been  held  to  be  punishable  even  in  the  ab- 
sence of  a  statutory  pi-ovision.  Thus  in  Massachusetts,'' it  was 
held  to  be  an  ofl'ence,  on  the  ground  that  suicide  though  not 
technically  a  felony,  "being  unlaAvful  and  criminal  as  malum  in 
se,  any  attempt  to  commit  it  is  likewise  unlawful  and  criminal." 

196.     As  a  rule,  suicide  not  being  punishable,   its  abetment 
,  also  is  not  punishable  on   mere  general 

of  Se^  ""'  principles.  Nor  is  there  any  special  pro- 
vision for  the  punishment  of  the  abetment 
in  the  Gerraanj  French,  and  Austrian  Penal  Codes,  As  Et 
result  of  this,  those  who  have  instigated  one  to  the  suicide, 
those  who  have  aided  or  assisted  him  in  the  acts  of  prepara- 
tion for  it,  those  who  have  given  instructions  to  commit  it 
or  furnished  means  for  its  execution,  for  example,  the  annsj 
the  poison,  are  all  free  fi'om  punishment.  This  immunity 
is,  however,  generally  disapproved.  The  abetment,  in  this 
ease,  is  worse  than  the  principal  offence,  and  has  none  of  its 
excuse.  II.  Garraud  in  his  Trait e  Du  Droit  Penal  Fraiicdi^*" 
observes  that  this  participation  is  art  act  socially  arid 
morally  reprehensible,  qui  ne  pent  s'exjjliquer,  comme  Vdcte  dU 
suicide^  par  un  egarement  di' esprit,  tin  trouble  de  I  intelligence i 
So  that  the  legislature,  Continues  R.  Garraud,  even  if  unwill- 
ing to  make  suicide  an  offence,  has  the  right  and  the  duty  of 
punishing  under  the  special  designation  of  "participation  in 
the  suicide  of  another  "  those  Avho  should  provoke  any  one  to 
commit  suicide  or  co-operate  in  it.  In  the  Hungarian  Penal 
Code,  and  in  the  Penal  Code  of  the  Pays  Bais,  there  are  special 
piovisions  for  the  punishment  of  an  abetment  of  suicide.  The 
Spanish  Penal  Code  "  expressly  provides  for  the  punishment 
of  a  j)erson  helping  an  individual  to  commit  suicide. 

The  Italian  Penal  Code''^  specially  provides  for  the  punish- 
ment of  a  person  who  should  have  persuaded  (determina) 
another  to  commit  suicide,  or  given  him  assistance  in  eommit- 


Vide  narrow  r.  Family  Fund  Soc, 
116  N.  y.,  537. 

Meachaiu  r.  New  York  Benevolent 
Assoc,  130  N.  y.,  237. 

49. 


a"  Com.  r.  Dennis,  105  Mass.,  1R2. 
Conn.  V.  Mink,  123  Mass..  422. 
*"  IV.  315. 
"i  S.  335. 
*2  S.  370, 
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ting   it,  provided,    of  course,   that  the  suicide   is  committed. 
Francesco  Carrara  in  justifying  the  punishment  of  tlie  abetment 
of  suicide  by  participation  says :  E  cib  iiercM  sehbene  to   non 
ahbia  diritti  sojjra  me  stesso,  e  net  fattu  di   uccidermi  non   si 
possa  ravvisare^  quanta  a  me,  la  violuzione  di  un   diritto,  pure 
bisogna  bene  in   me   riconoscere   un   diritto  sopra  cjli  altri,  per 
il   quale  essi  sono   tenuti   a  rispettare   la   mia  vita,   ed  a   non 
procacciare  che  la  medesivia  sia  violentemente  troncata,  fosse 
anche  per  la  stessa  mia  mano.     Chi  volontariamente  coopera  per 
qualsivoglia  modo  alia  morte  di  un  uomo,  viola  senza  dubbio  il 
dovere  giuridico   chs  egli   ha  di   rispettare  la   vita  altrui,  e  di 
astenersi  da   qualunque   atto   che   possa    menomarla.     JVe     da 
cotesto  dovere  giuridico  lo  scioglie  il  consensu  della  vittima;  par- 
che  e  inattendibile,  cadendo  sovra  eosa  della     quale   essa    non    ^ 
libera  dispositrice.     Ne  vi  e   ragione  gluridica  per  dirlo  sciolto 
da  tale  dovere  per  la  mera   accidentalita    niateriaie  che   lo  stru- 
mento    del  quale  egli  si  vals3  a  procacciare  la  morte   altrui  fosse 
piuttosto  la  mano  della  stessa  vittima  anziche  la  propria,  o  quelln 
di   un  terzo.     La  imputnhUitd  dello  strumento  non  e  condizione 
necsssaria  alia  imjmtatilita  del  moiore  della  strumento,     Che  ia 
jjer  uccidere  altri  mi  valga  di  scelleroio  sicaiio,  o  di  un  pazzo,  o 
di  unfandnllo,  odi  tin  animnle,odi  wi  ordigno  meccanico,  o  della 
mano  del  mio  stesso  nemico,  torna  all'    istesso.    lo    ho      roluto 
Valtrui   morte;  V  ho  volntacngionare  con  un  atto  esterno  da    me 
diretto  a  quel  fine  :  la  ho    effettivamente  cagionata  can  tale  atto. 
Sono  dunque     responsabile  di    una   volontaria     violazione    di 
diritto.      Per   eliminare   da  me  codesta  responsabilita  (sia  nella 
uccisione,  sia  ml  danneggi'imento  del  corpo  altrid')  non  vi  e  che 
nna  formula possibile:  voglio  dire  quellache  renda  ginridicamente 
operatioo  di  cessazione  di  diritto  il  consenso  del  'paziente.    Ma 
eotesta  formula  e   inaccettabile   in  faccia   ai  principii  fonda- 
mentali  del  diritto  naturale  ''^  ''^ 


( I )  This  IS  because  though  I  haye  no  riphts  over  myself,  and  in  the  act  of  killin"- 
myself  there  eannot  be  found,  in  regard  to  mjself,  tlie  violation  of  a  right,  yet  it  is  -very 
i>eaessary  to  reuognixe  iK  me  a  right  over  others,  by  which  they  are  bound  to  re- 
spect my  life,  and  not  to  procure  that  the  same  may  be  cut  «fE  violently,  even  though  it 
may  be  by  my  own  hand.  Ele  wlio  co-operates  in  -whatever  manner  in  the'  death  of  a 
man,  without  doubt  violates  the  jaridieal  dnty  which  ho  has  to  respect  the  life  of  an- 
other, and  to  abstain  from  every  act  which  can  dimim»h  it.  Nor  does  the  consent  of 
the  victim  absolve  him  from  that  juridical  duty,  because  it  is  immaterial,  bearing-  as  it  does 
on  a  thing  -ivhich  he  is  not  free  to  dispose  of,  Nor  is  there  a  jiiriilical  reason  for  savin"- 
that  he  is  absolved  from  such  duty  by  the  mere  mateiial  accident  that  the  instru- 
ment of  -whiah  he  wants  to  make  use  in  procuring  the  death  of  another  is  rather  the  hand 
of  the  victim  himself,  than  his  own  or  that  of  a  third  person.  The  imputaMJty  of  the 
instrument  is  not  a  necessary  condition  of  tl-.e  impniability  of  the  person  nsing  the  in- 
Bti-umeut.That  to  kill  auotlier  I  make  use  of  a  twoundreJ,  assassin,  or  of  a  madman,  or  of  a 

-»''  Cavr.  Prog.,  Art.  1408. 
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197.     In  the  English  law,  the  common  law  rule  that  an 
accessory  before  the   fact   could    not   be 

in  EnglTsh  law.^  '"'''''^'     punished   unless   the  principal  was  first 

tried  and  convicted,  stood  often  in  the 
way  of  the  punishment  of  an  abettor  of  suicide,  except  when  he 
could  be  treated  as  a  principal  in  the  second  degree.  Thus  in 
jRey.  V.  Biissell,**  and  in  Big.  v.  Leddington,*^  the  abetment  by 
procuring  the  poison  and  by  instigation  was  respectively  held  not 
to  be  cognizable  by  the  courts  as  the  principal  was  not  triable, 
and  an  acquittal  was  recorded.  Generally  it  was  held,  how- 
ever, tliat  if  one  persuaded  another  to  kill  himself,  the  adviser 
would  be  guilty  of  murder  ;  and  if  a  person  took  poison  himself 
by  the  persuasion  of  another,  though  in  the  absence  of  the 
persuader,  yet  it  would  be  a  killing  by  the  persuader  ;  and  he 
a  principal  in  it,  though  absent  at  the  taking  of  the  poison.*" 
The  common  law  rule  has,  however,  now  been  generally 
repealed,  and  an  abettor  of  suicide  will  not  escape  punishment 
on  account  of  it.  It  has  been  said :  '^  If  the  murder  of  one's 
self  is  felonjr,  the  accessory  is  equally  guilty  as  if  he  had 
aided  and  abetted  in  the  murder  of  A  by  B,  and  I  apprehend 
that  if  a  man  murders  himself,  and  one  stands  by,  aiding  in 
and  abetting  the  death,  he  is  as  guilty  as  if  he  had  conducted 
himself  i^  the  same  manner  where  A  murders  B." 

In  the  United  States,  Dr.  Bishop  says  :""  though  a  dead  man 
cannot  practically  be  punished,  there  may  be  collateral  con- 
sequences, whether  the  mui'der  is  of  one's  self  or  another.  If, 
under  the  common  law  as  it  was  administered  in  England 
when  this  country  was  settled,  one  advises  another  to  kill  him- 
self, and  he  does  it  in  the  pi-esence  of  the  adviser,  the  latter 
becomes  guiky  of  murder,  probably  as  principal  of  the  second 
degree,  but  at  all  events  as  principal.  And  it  is  the  same  in 
our  States.  As  suicide  is  felony,  not  misdemeanor,  if  it  is 
committed  in  the  adviser's  absence,  the  latter  at  the  common 
law  goes  free  of  punishment  ;  because  the  principal,  being  dead, 
cannot  be  first  convicted.     In  reason,  on  a    question    probably 

child,  or  of  an  animal,  or  of  a  mcchanica  coiitiii'aiice,  or  of  the  hand  of  my  own  enemy, 
comes  all  to  the  tame.  I  have  wished  the  death  of  another  ;  I  have  caused  it  by  sm. 
external  act  directed  by  me  to  that  end  :  1  have  effectively  oaased  such  act.  I  am,  there- 
fore, responsible  for  the  voluntary  violation  of  a  right.  For  to  eliminate  the  said  responsi- 
bility from  me  {whether  of  homicide  or  of  bodily  injury  to  another),  there  is  no  possible 
formula — I  wish  to  say— one,  wliich  renders  the  consent  of  the  passive  subject  juridically 
operative  of  the  cessation  of  the  right.  Suoh  a  formula  oannol  bo  acceptable,  however, 
in  the  face  of  the  fundamental  principles  of  natural  law. 

*♦  9  C.  &  P.,  en  ^n),  I  •' "  III  Tiuss.  Or.,  5. 

*5  9C.  &  P.,  70.  I  'Ml  llish.  Cr.  L.,  US3. 
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not  decided,  the  statutes  which  widely  prevail  among  us,  mak- 
ing the  accessory  before  the  fact  in  felony  a  principal  felon, 
should,  in  the  States  wherein  they  have  been  enacted,  be  held 
to  work  a  reversal  of  this  doctrine,  subjecting  the  instigator  in 
these  cases  to  punishment,"  The  New  York  Penfil  Code  thus 
provides,  that  a  person  who  wilfully,  in  a,ny  manner  advises, 
encourages,  abets,  or  assists  another  person  in  taking  the 
latter's  life  is  gnilty  of  manslaughter  in  the  first  degree,  and 
if  only  in  attempting  to  tak§  the  latter's  life,  he  is  guilty  of  a 
felony,*^ 

Ar^d  so  ffir  is  the  principle  carried,  that  in  Com.  y.  Boicen,^" 
the  ahetiTient  of  suicide,  committed  even  by  adnsing  a  felon 
already  condemned  to  death  was  held  to  be  an  offence.  Parker, 
C.  J.,  in  charging  the  jury  on  that  point,  said  :  "The  com- 
munity have  an  interest  in  the  public  execution  of  criminals  ; 
find  to  take  such  an  one  out  of  the  reach  of  the  law  is  no  trivial 
offence.  Further,  there  is  no  period  of  human  life  Avhich  is 
jiot  precious  as  a  season  of  repentance,  The  culprit,  thouo-h 
under  sentence  of  death,  is  cheered  by  hope  to  the  last  inomeufc 
of  his  existence.  And  you  are  not  to  consider  the  atrocity  of 
this  offence  in  the  least  degree  diminished  by  the  consideration 
that  justice  was  thirsting  for  its  sacrifice,  and  that  but  a  small 
portion  of  Jewett's  earthly  existence  could  in  aqy  §vent  remain 
to  him," 

It  has  been  attemj^ted  to  treat  suicide  as  homicide  in  a  few 
other  cases  also,  as  in  the  case  of  an  attempt,  but  suicide 
though  wicked  and  injurious  to  society  is  not  to  be  compared 
with  or  deemed  to  fall  within  it,  though  the  attempt  to  commit 
suicide  may  be  punished  as  an  offence  sui  generis. 

198.     The   Iijdifvn    Penal  Code  provides   expressly   for  the 

punishment  of    fin    attempt   to    commit 

Attempt    and    abet-     gj^ig^g  ^s  well  as   for  au  abetment    of  it. 

meiitofsuiciae  m  India,        ,,  '    .  j?   ^.i,      ^     .      i     j?^       p    ,,    ■ 

The  authors  oi  the  first  draft  of  the 
Indian  Penal  Code  pritposed  even  to  make  it  a  culpable 
homicide  by  consent  to  voluntarily  induce  a  person  to  put 
hinaself  to  death,  and  the  provision  Avas  omitted  finally,  only 
because  it  was  considered  as  likely  to  lead  to  difficulties  by 
fiffording   pretext   for  false    charge^.'^'     The    Code,   however, 

(B)  Campbell,  in  commeuting on  the  provisioa  ob'prvecl,  ^^  "  th&,t   notliiiig'   was   more 
commoix  than  for  native  women  of  all  ages  to  throw  themselves  into  wells  on   the  inere.st 
momontaiy  impulse  of  p.isaion,  exuited  generally   by  the     most   trifling  causes,    such  as 
________  _.  ^^    _  Uasf.,  350. 

50  Indian  Xiayf  ComTtiissioners'  Fjrst  Eeport,  Tara.  2G0, 
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does  not  justify  the  voluntary  causing  of  death  in  any  case  on 
the  ground  of  consent, 

199.     The  abetment   of  suicide   is   sometimes    confounded 
with   homicide    by     consent.       This     is 
Confusion  of  abetment     ^ften  due  to  the  &ct  that  it  is  frequently 
ot  suicide  with  liomicide       T_a.      i.,       i,  •         ■      -j'-j       1 

Df  consenting  person.         difhcult  to  determme  in  mdividual  cases 

^vhether  there  is  only  an  abetment  of 
suicide,  or  homicide  by  consent  ;  and  in  some  cases,  the  two 
acts  are  so  close  to  each  other  that  it  is  indeed  impossible  to 
determine  the  exact  line  between  them  with  certainty.  This 
difficulty  however  is  not  a  sufficient  reason  for  confounding 
jjcts  essentially  and  juridically  different  from  each  other.  ^ 

In  France,  Adolphe  and  Helie  in  their  work  on  the  theory 
of  Code  Penal  ^  say :  Est-il  vrai,  en  premi3r  lieu,  qu'il 
n-y  ait  de  suicide  vroprement  dit  que  lorsqu'une  personns 
se  donne  elle-meme  la  mort  ?  Est-il  vrai  que  cet  acte  doive 
perdre  cette  qualijiaation,  aussitot  que  la  mort  fart  dhine 
autre  main  que  la  sieitne  f  .  Cette  asssriion,  qui  repose 
uniqueinent  sur  Vetymologie  da  mot,  ne  parait  pas  exacts: 
e'est  la  volonte  qui  fait  le  suicide,  et  noii  pas  facte  ma- 
teriel de  se  donner  la  mort.  Vhomme  qin  de  son  propre  mou^' 
vement  se  precipite  a  la  houche  dhin  canon,  ou  qui  sans  necessiti 
court  au-devant  des  holies  ennemies,  cet  homme  m  sera-t-il  pas 
suicide  ?  Qu  importe  que  vous  tetiiez  vous-meme  Varme  qui 
va  vous  detruire,  ou  que  cette  arme  parte  par  Veffet  dhme 
machine  que  vous  aurez  preparer?  Aura-t-elle  vn  caractere 
different  pares  que  vous  aurez  depose    Varme   entre   les  mains 

an  unexpected  reprimand,  a  thwarted  wUh,  the  colic,  &o.,,and  those  who  arc  aflflioted  by 
Biioh  female  folly,  are  as  its  alleged  instigators,  too  often  harassed  most  unjustly  by  tlie 
police,  for  fat-il  consequences  produced  by  che  deceased  alone.  "  And  referiing  to  that, 
the  Commissioners  observed,  "  We  are  inclined  to  think  that  the  explanation  by  which 
ipduoing.-i  person  voluntarily  to  put  himself  to  death  is  declared  to  be  voluntary  culpable 
Ifomicide  by  pousent,  would  give  an  openint;  to  a  great  deal  of  vexation  aud 
oppression  in  the  manuey  suggested  by  Mr.  Campbell.  The  word  '  inducing'  is  so  compie- 
hensive  that  it  would  afEord  ample  verge  and  scope  to  malice  and  corruption  to  work 
safely  in  getting  up  pretended  charges  against  innooent  persons  founded  on  circumstances 
in  their  domestic  hisloiy  which  may  be  plausibly  distorted,  and  in  causing  distressing 
inquiries  thereupon  into  family  matters.  We  are  led  to  conclude  that  it  will  be  better  to 
omit  the  explanation.  Cognizanco  would  then  be  taken  only  of  such  cases  of  proposed 
inducement  to  suicide  as  clearly  amount  to  mui'der.  There  may,  indeed,  arise  cases  in 
which  it  would  be  improper  to  treat  the  person  who  had  induce. I  another  to  commit 
suicide  as  guilty  of  murder,  although  th'i  ciruumstaucos  of  the  case  might  be  clearly 
within  the  definition,  and  the  purpose  might  be  evident  ;  a',  for  example,  where  the  high- 
born native  of  India  induces  the  females  of  his  family  to  take  poison  in  order  to  save 
themaelvei  from  pollution  in  an  expected  as'ault  of  a  licentious  soldiery,  but  such  are 
Citsas  to  which— we  agree  with  Sir  J.  Awdi-y— the  prerogative  of  mercy  would  properly 
apply." 

1  Ereithaupt,  44.  |         ^  HI,  462. 
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dhine  personne  ignorante,  nusui  aveugh  et  devouee  que  cstte 
machine  ?  N^est-ce  pas  voire  volonte,  sinon  voire  main,  qui  en 
fressera  la  detente  ?  Eh  quoi  !  un  homine  aura  arme  le  bras 
d'un  serviteur  decoue,  il  aura  imperieusemeni ,  exiged'tine  aveu- 
yle  amitie  la  ■preparation  d'un  poison,  lui  seul  enjin  aura  medite 
ta  propre  mort  ei  en  aurafaii  Us  appr^ts,  ses  instances  n'auront 
vaincu  qii'aveG  peine  la  resistance  qu'on  lui  opposaii,  et  Van 
voudi  ait,  pour  apprkier  ceite  action,  faire  abstraction  et  de  san 
concours  et  de  ses  efforts,  et  ne  voir  que  le  fait  d'un  autre  dans 
facte  dont  il  a  lui-meme  ordonne  la  perpetration !  Non,  la 
main  etranghre  dont  il  s'est  seroi,  quelque  criminelle  qu^ait  etd 
son  aide,  n'a  plus  ite  quun  iiistrument,  xim  arme  dont  il  a 
dirige  les  coups;  l' attentat  ns  p3ut  changer  de  mture,  pares 
(jtCil  a  change  de  mode  d" execution  ;  son  caractere  n'est  pas  dans 
la  forms  e^tcrieure  de  la  mort,  mais  dans  la  volonte  qui 
Vimpose  ;  des  qu'elle  est  le  resultat  de  Vordre  de  la  personne 
homicidee,  elle  constUue  un  veritable  suicide.  '"'  The  fallacy 
iinderlying  this  is  explained  by  Breithauj^t  who  jjoints  out; 
that  there  can  be  no  Avill  to  cause  the  death  in  an  enn-ine 
used  as  a  means  of  causing  it,  while  it  must  necessarily  exist 
in  him  Avho  kills  one  with  his  consent  ;  and  that  the  hand  of 
the  person  who  kills  another  with  his  consent  must  be  more 
than  a  tool  directed  by  that  other,  being  directed  rather  by  the 
will  of  the  former,  and  that  therefore  the  act  causing  the 
death  must  be  ascribed  rather  to  him  than  to  the  persoti 
killed.^ 


(h{)  Is  it  true  that  there  is  suicide,  in  the  proper  sense  of  the  word,  only  when  a 
person  has  caused  his  own  death?  Is  it  true  th;it  this  act  ou^ht  to  lose  that  desii^nation, 
directly  the  death  proceeds  from  a  hand  other  than  his  own  ?  This  asf ertion,  which  rests- 
Only  <in  the  etymology  of  the  word,  does  not  appear  exact  :  it  is  the  will  which  makes 
the  suicide,  and  not  the  physical  act  of  causing  death  to  oneself.  The  man  whoof 
his  own  accord  precipitates  himself  before  the  cannon's  mouth,  or  who  without  necessity 
runs  in  front  of  the  enemy's  b.illa,  will  he  nut  he  a  suicide  ?  What  does  it  matter  that 
you  yourself  held  the  weapon  which  was  going  to  doslroy  yon,  or  that  that  weapon  was 
directed  by  the  force  of  a  machine  which  you  had  prepared  ?  Will  i  t  have  a  different 
character,  because  you  have  placed  the  weapon  in  the  hands  of  an  ignorant  pei  son,  as 
blind  and  devoted  as  that  machine  ?  Is  it  not  your  will,  if  not  your  hand,  which  will 
press  the  trigger  of  it  ?  Eh  what,  a.  man  should  have  armed  the  hand  of  a  devoted 
servant,  he  should  have  imperiously  required  of  a  blind  friendship  the  preparation  of  a 
poison,  ho  alone  should  have  finally  meditated  his  own  death,  and  should  have  made  tlie 
preparations  for  it,  his  entreaties  having  with  difficulty  overcome  the  resistance  which 
one  opposeil  to  him,  and  one  would  wish  to  appreciate  this  action,  to  make  abstraction 
of  his  agreement  and  of  his  efforts,  and  see  only  the  act  of  anothei'  in  the  action  of  which 
he  has  himself  ordered  the  perpetration.  No,  the  hand  of  the  other,  by  which  he  is 
served,  though  it  has  been  criminal  in  aiding  him,  has  been  no  more  th.an  an  instrument, 
an  arm  of  which  he  has  directed  the  blows ;  the  asianlt  cannot  change  the  nature, 
Ijecause  it  has  changed  the  mode,  of  execution  ;  its  character  is  not  in  the  e.^terior  form 
of  the  death,  but  in  the  will  which  imposes  it ;  and  as  it  is  the  result  of  tlie  order  of 
the  person  killed,  it  constitutes  a  veritable  suicide. 


'  Brcithanpl,  41. 
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So  far  is  the  confusion  carried  in  England,  that  if  two  persons 
ag'ree  to  commit  suicide  together,  and  only  one  dies,  the  survivor 
is  held  guilty  of  murder.     In  Rex  v.  Dt/sov*  the  prisoner  had 
cohabited    Avith  the  deceased  for  several  months  previous  to  her 
death,  and  she  was  with  child  by  him.      I3eing  penniless  and  in 
a  state  of  extreme  distress,  they  both  went  into  a  boat  to  drown 
themselves.     There  was  some  doubt  as  to  whether  he  fell  into 
the  water  intentionally  or  accidentally  ;  but  he  struggled  back 
to  the  boat,  when  he  found  that  she  had  gone  into  water,  and  in 
spite  of  his  effort-;  to  save  her,  she    was    drowned  ;  and   the 
judges,  on   reference,    observed    that    "if  the    deceased   threw 
herself  into  the  water  by  the  encouragement  of  the  prisoner,  and 
because  she  thought  he  had  set  lier  the  example,  in   pursuance 
of  their   previous   agreement,    he  was  a  principal  in  the  second 
degree,  and   was    guilty    of  murder."     This    observation   was 
followed  in  Beg.  v.  Alison,^  in  which  also  the  prisoner  and  the 
deceased    had    been    living   as    man   and    Avife,    and  being  in 
great     distress,     agreed     to     poison    themselves,     and     took 
laudanum,  and  she  alone  died.     Patteson,    J,,   held,    "that  if 
two   persons   mutually   agree    to  commit  suicide  together,  and 
the  means   employed  to  produce  death  ordy  tal^e  ettect  on  one. 
the  survivor  will,  in  point  of  law,  be  guilty   of  the  murder  of 
the  one  who  died."     In  lie/j.  v.  Jessop^^  the  prisoner  and  the 
deceased  purcliased  laudanum  separately,  but   took   it   jointly, 
the   prisoner    having   taken   it   first.     Field,  J.,     said:   "  It  is 
contrary  to  the  law  of  the  land  to  commit  suicide,    and   if  two 
persons  meet  together  and  agree  so  to  do,  and  one  of  them  dies, 
it  is  murder  in  the  other." 

200.     This  confusion  of  abetment  of  suicide    with   homicide 

by  consent  appears  to  be  clearly  an  error. 

.   Abetment  of  suicide     ^^^  ^^ie  English  cases  referred  to  in  the 

IS  really     distinct    fmm  -,.  »     .         rn      i        1  -.i  • 

homicide  bj  consent.  preceduig  section  fell  clearly    w^ithin  the 

category  of  the  former,  as  the  act  causing 
the  death  in  them  was  the  act  of  the  deceased  himself  and  not 
of  his  associate  in  crime.  In  European  countries,  and  especially 
in  France,  they  are  usually  treated  as  constituting  abetment; 
and  homicide  by  consent  is  restricted  to  cases  in  which 
the  act  of  the  associate  causes  the  death.  R.  Garraud,  for  in- 
stance, observes  that  if  two  persons  wishing  to  die  together  have 
sought  for  death  in  a  double  suicide,  there  are  in  reality  two 
suicides  and  not  two  homicides.  If  then  le  projet  de  s'enkver 
la  vie  venait  a  n^etre  execute  que  quant  a  I'une  des  persunnes  qui 

*Kusa.  &  E.,  523.  |  =  8  0.  d  P.,  418.  ' 

0  16  Cox  0.  C,  SOi. 


392  ABETMENT  OF  SUtCIDE  DIStlXCT  FROM  HOMICIDEi        [S.  200 

ava'ientformi  cs  projet,  V autre  ayanf  manque  son  coup,  on  ne 
pourrait  poursuicre  celle-ci,  puisqiielle  n'aurait  commis  qu'une 
tentative  de  suicide.  ' 

in  Italy,  Frtmcesco  Cixrtara  refers  to  tlie  case  of  two  lovei'S 
wlio  determine  to  kill  themselves  by  means  of  poison  of 
asphyxia  caiised  by  carbon,  and  jointly  prepar'e  the  poisonous 
cup  or  the  fatal  room.  Both  voluntarily  drink  the  contents 
of  the  cup  or  shut  themselves  up  in  the  mephitic  atmosphere, 
but  the  woman  alone  dies,  and  the  man  is  saved.-  Voi  potrete 
obiettare  a  questo  iionio  la  partecipazione  all^altnii  suicidio,  ma 
non  potrete  vial  vbiettargli  di  essera  aut.ore  di  omicidio.  La 
donna  rolontnrlamente  prese  il  nappo  di  suci  mano  e  trangugib 
la  pozione  micidiale  :  la  donna  vo/ontariamsnte  si  corica  nell ' 
atmnsfera  mefitica.  IJ am  o  I*  altro  atto  esso.  fece,  cdnsopsvole 
deir  efetto  a  cui  correfa  inconlro,  e  per  fine  di  idrre  la  vita  at 
suo  Ciirpo.  Tutta  intera  la  sua  persolialita  concorse  all''  atto ; 
I'anima  die  delib'-rh  e  volte  ;  il  corpo  che  esegui  l^atto  consumativo 
della  stragei  Essa  e  Vautrice  delta  propria  uccisicne,  Vamante 
non  c  che  un  partecipe  o  pzr  i^reparazione  o  per  consiglio.  *'"' 

In  German}^  Wiichter  says*  that  Der  einen  EimriUigenderl 
Todtcnde  nicht  bhs  Gehilfe  bei  eiiier  That  de^  Eiirwitlujendea, 
Pondera  Urheher  der  Todtung  eiiiev  Dritten  istS°^  Breithaupt  in 
his  work  on  Volenti  Hon  fit  injuria^''  explains  very  clearly  the 
distinction  bet^veeh  abetment  of  suicide  alid  homicide  bv  ctjn- 
sent.  He  says :  Derjenigc,  irctcher  einen  Selbstmord  begeht,  isf 
gelbststcindig  bei  der  Vem/chturtg  seines  Ddseing  thdtig.  Diese: 
sdbdstandige  Ttu'itiykdt  icird  auch  in  dem  Falte  nicht  aufjehohsn, 
v:o  ein  Anderer  dem  Selhstmorder  zu  seinsr  That  BeihiJfe  leistet. 
Es  uird  also  dadureh  da.'^s  der  Getddtete  ein-in  Anderen  seine 
Selbdtodtunq  vorbereiten,  sich  bei  ihrer  Ausfiihfwvj  itnterstillzcn^ 
etc,  Idsst,  an  dem  Kriteriumdes  Selbstmordes  nichtsgecindert.  Der 
eingentliche  Thdter  ist  uudbleibt  trier  der  Vertetzte,  der  Getddtete ; 

(«)  Yon  can  charge  thig  man  with  pavtrcip&ting  in  .another's  suicide,  but  you! 
can  never  charge  him  with  being  the  author  of  a  liomicide.  The  woman  voluntarily  toofc 
the  cup  in  her  hand,  and  sn-aMoVed  the  deadly  drink.  The  woman  voluntarily  shut 
herself  up  in  the  mephitic  atniosphere.  She  did  both  tbe  acts,  conscioua  of  the 
effects  she  pursued,  ami  in  order  to  set  free  the  life  from  her  body.  All  throughout^ 
her  own  personality  concurred  in  the  aot  :  the  rtind  which  deliberated  and  wished : 
the  body  whicli  executed  the  act  consDTnm.ative  of  death.  Sliie  is  the  author  of  her  own 
death,  the  lover  is  only  a  participator  either  by  preparation  or  by  advice. 

(o)    he   who  kills  a  consenting  person  is  not  merely  an  abettor  in  the   act  of  the  oon- 
Benting  person,  but  the  cause  of  the  killing  of  a  third  party. 

'  IV  Gar  Dr.  Pen..  320.  I  9  Lehrhuch,    186.(Ed,  1S8K) 
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erliefert  bios,  wle  Mittermaier  ''  mtreffend  ausfuhrf,  den  Beweis 
dafiiv,  dass  sein  Wille,  sich  das  Leben  zu  nehmen  hiszum  letzten 
Augenbllch  beharrlich  blieb.  Bei  der  Tddttmg  mit  Einidlligung 
dagegen  will  der  Getodtete  allerdingsgleiGhfaUs  die  Herbeifuhrung 
des  vrletzenden  Erfolges,  dieser  Wille  aber  bethdtlgt  sich  nicht 
durch  Selbsthantllung;-  er  itilrde  nimmermehr  die  Katastrophe 
herbeifiihren  koiineu,  wenn  nicht  ein  zweiter  Wille  vorhanden 
gewessn  irdre,  welcher  selbststdndig  verletzend  geioirkt  hatte; 
einzig  und  allein  der  Wide  deS  Tijdienden  hat  thatsdchlich  dm 
Tod  bswirkt }'"''' 

201.     Homicide  by   consent,    on    the   other  hand,  is  a  real 

TT     .  .J    ,  ^     homicide.    The  person  killed  by  it  indeed 

Homicide  liy  coiisent  t   -i.    i  •      n      ^i      1     .  n       .1  ^ 

is  real  homicide.  solicits  nis  death,  but  he  takes    a   purely 

passive  part ;  the  author  of  the   act,    the 

principal  doer  being  only  he    who  causes  the  death.     His    act 

falls  clearly  within  the  definition  of  murder,  and  consent  does 

not  appear  to  be  recognized  as  a  complete  justification  of  it  in 

any  system  of  law.  Dr.  Wharton,  in  his  work  on  Criminal  Law, 

observes,'^  that  consent  in  such  cases  is  no  bar  to  punishment, 

is  an  axiom   acknowledged  by  all  schools  of  jurisprudence,  and 

rests ^on  the  maxim,  jus   publicum  prioatorum  voLuatate  mutari 

nequit.  '■'-'' 

It  is  a  general  principle  of  the  English  law,  that  he  who 
kills  another  upon  his  desire  or  command  is,  in  the  judgment 
of  the  law,  as  niuch  a  murderei'  as  if  he  did  it  merelv  of 
his  own  head."  The  English  Criminal  Code  Bill  of  1879 
thus  proposed  to  er)act  broadly,  and  the  Canada  Criminal  Code 

(o  0)  He  who  commits  suicide  is  personally  active  in  the  destruction  of  his  existence. 
This  personal  activity  is  not  removed  even  in  the  case  where  another  helps  the  person 
committing  suicide  in  the  act.  Nothing  is,  therefore,  changed  in  the  criterion  of  suicide 
by  the  fact,  that  the  killed  person  allows  another  to  prepare  or  assist  him  in  the  execu- 
tion of  the  act.  The  aotaal  doei'  is  and  remains  here  the  iajared  or  killed  person  ;  he 
merely  gives  a  proof,  as  Mittermaier  correctly  remarks,  that  hi^  will  to  take  his  life  has 
remained  persistent  till  the  end.  On  the  other  hand  in  the  case  of  homicide  by  consent, 
the  killed  person  certainly  likewise  (wills)  the  causing  of  the  injurious  effect  ;  this  will 
does  not,  however,  realise  itself  by  an  act  of  his  own;  he  would  never  have  been  able  to 
cause  the  catastrophe,  if  a  second  Will  had  not  been  present,  which  has  independently 
ooted  in  an  injurious  manner ;  the  will  of  the  killing  person  alone  has  here  actually 
aaused  the  death. 

(C)  In  illustration  of  this,  Reference  is  of  ten  made  to  the  case  oi  Smith  v.  Com^^ , 
in  which  a  person  had  agreed  not  to  bring  a  writ  of  error  in  a  criminal  case  of  high 
degree,  and  Tilghman,  C.  J.,  said  :  "  what  consideration  can  a  man  have  received, 
adequate  to  imprisonment  at  hard  labour  for  life.  It  is  but  going  one  step  further  to 
make  an  agreement  to  be  hanged.  I  presume  no  one  would  he  hardy  enough  to  ask 
the  court  to  enforce  such  an  agreement,  yet  the  principle  U,  in  both  oases  the  same.'' 


11  IXG.  A;  43S. 

^^  1.428. 
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has  actually  enacted,  fch^t  no  one  lias  a  right  to  consent  to  the 
infliction  of  death  upon  himself ;  and  if  such  consent  is  given, 
it  shall  have  no  effect  upon  the  criminal  responsibility  of  any 
person  by  whom  the  death  of  the  consenting  person  is  caused. 

In  German}^,  the  abetment  of  suicide  is  not  punishable,  but 
the  Penal  Code  expressly  provides  a  lower  punishment  for 
homicide  on  request,''  which  may  substantially  be  considered 
as  homicide  by  consent.  There  is  no  special  provision  for  such 
homicide  in  the  French  and  the  Italian  Penal  codes,  but, 
notwithstanding  some  difference  of  opinion,  it  may  now  be 
considered  as  settled  that  homicide  by  consent  is  pimishable 
there  as  murder. 

The  Court  of  Cassation  in  France  has  repeatedly  judged  in 
favor  of  the  penality  of  homicide  by  consent  on  the  double 
ground  that  consent  is  not  mentioned  among  the  excuses  of 
homicide,  and  homicide  is  a  delict  of  public  action  in  which 
the  remission  by  the  injured  person  does  not  help  the  offender.-'^ 
It  observed  in  its  arret  dated  the  Ifith  E'ovember  1827,  that 
Vadion  pour  la  quelle  une  psrsonne  donne  volontairement  la 
mart  a  autrui,  constitue  un  homicide  volontaire  un  meurtre,  et 
non  un  suicide,  on  un  acte  de  ,complicite  de  suicide.  ^^^ 

R.  Garraad  says  :  ^^  la  difference  entre  la  cuJpabilite  sociale  de 
celui  qui  jyarficipe  a  un  suicide  et  de  celui  qui  commet  un  homicide 
pour  rendre  service  a  un  ami,  est  evidente,  parce  que' lie  resulte 
de  la  nature  meme  des  chases.  Ge  nest  pas  la  volonie  seule  qui 
fait  le  suicide^  pas  plus  que  ce  n''est  la  volonie  seule  qui  fait 
le  meurtre.  Le  crime  se  constitue,  ici  comme  aitleurs,  de  la 
volonte  et  du  fait  \  et  ki.^  aux  yeux  de  la  loi  morale,  Vhomme 
qui  se  tue  est  aussi  coupable  que  celui  qui  se-  fait  tuer  par  un 
autre,  il  n'en  est  pas  mdns  vrai  que  le  tiers  qui  a  donne  la  mart 
nest  pas  le  complice  d'un  suicide,  mnis  Vauteur  d'un  homicide 
volontaire,  puisqu'il  a  realise  en  lui-meme  et  par  lui-meme  les 
deux  elhmnts  qui  constitu3nt  le  crime,  le  fait  de  I'homicide  et 
la  vohmfe  de  tuer}'''''' 

(p)  The  act  by  which  a  person  vclnntarily  causes  death  to  another  constitutes  volun- 
tary homicide — murder,  and  not  suicide  or  an  act  of  complicity  in  suicide. 

(pj>)  The  difierenoe  betweeu  the  social  culpability  of  him  who  participates  in  suicide 
and  of  him  who  commits  homicide  in  order  to  render  a  service  to  a  friend  is  evident, 
because  it  results  from  the  very  nature  of  tbe  thing.  It  is  not  the  will  alone  which 
constitutes  suicide,  no  more  tbau  it  is  the  will  alone  which  constitutes  murder.  The 
crime  consists  in  this  case  as  in  other  cases  of  the  will  and  of  the  act  ;  and  if  in  the 
eyes  of  the  moral  law,  the  man  who  kills  himself  is   as   guiUy   as   he   who   gets   himself 

1=  S.  216.  I  16  Carr.  Prog.,  Art.  1155.  (n). 
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Francesco  Carrara  speaking  of  homicide  by  consent  says/^  it  is 
true  homicide,  and  legitimately  punished  as  such,  non  gia 
{come  erronea-nente  duse  il  Friihwald)  percM  cada  sotto  il 
tiiolo  di  correita  in  omicidio  :  ma  perche  direttamente  cade  sotto 
il  titolo  -di  omioidio,  come  esattamente  avvertirono  Herhst  ed 
Geffter.  Lo  uceisore  del  consenziente  e  il  vero  e  proprio  autore 
delta  iiccisione,  ed  autore  volontario,  a  dijferenza  di  chi  aiuta  al 
suicidio  altrui  ;  il  quale  non  fa  che  degli  atti  prepamiorii.  Nel 
primo  cmo  lo  estinto  era  ml  fatto  criminoso  un  mero  soggetto 
passivo :  nel  secondo  caso  era  un  vero  soggetto  attivo  primario 
■delV  azione  micidiah,  'i' 

202.     So  far  is  the  principle  carried,  that  even  a  person  who 

.  killed  another  in  an  affair,  in   which  he 

treS,:r"of   holieS:     contemplated     and     attempted    his    own 

b)  consent  as  iiiiirdei-.        death,  was  held  to  be  guilty  of  murder. 

The  Court  of  Cassation  in  its  arret, 
dated  the  16th  November  18S7,  in  support  of  the  convic- 
tion said  :  que  Taction  par  laquelle  une  personne  donne 
volontairemsnt  la  mort  a  antrui  constitue  un  homicide  ou  un. 
meurtre,  et  ?ion  un  suicide  ou  vn  acts  de  compUcite  de  suicide ; 
qu2  h  meurtre  n'pst  excusable  que  dans  les  cas  prevus  par  les  art. 
821  et  322  du  Cod^  Penal ;  que  Vhomicide  ne  cesse  d'etre  con- 
sider e  comme  un  crime  on  un  delit  que  lorsquHl  a  ete  le  resultat 
du  Gommandemtnt  de  la  hi  et  de  Vautoriti  Ugitirm,  ou  de  la 
necessite  actuelle  de  la  legitime  defense  de  soi-mema  ou  d'au- 
trui  ;  qu'il  iu.porte  pfu  que  la  mort  ait  ete  donnee  du  consmte- 
ment,  par  provocation,  ou  par  Vordre  de  la  personne  homicidee, 
puisque  ce  consmtement,  cMe  provocation  ou  cet  ordre  n3 
constituent  ni  un  fait  d'excuse  aux  termss  d^s  articles  precites 
ni  une  circonstancf-  exclusine  de  la  criminalite  ds  Taction  aux 
termes  des  articles  321  et  327  du  Godd  Penal ;  que  les  lois  qui 
protegcni  la  vie  des  homm^s  sont  d'' ordre  public;  que  les  crimes 
ef  delits  contre   les  p^rsonms    ne   blessmt  pas    monis    Vinteret 


killed  by  another,  it  ie  not  less  true  of  him  who  causes  the  death  of  another  that  he  is 
not  accessory  to  suioide,  but  the  author  of  voluntary  homicide,  since  he  has  realised 
in  himself  and  through  himself  the  two  elements  which  constitute  the  crime  the  act  o£ 
homicide  and  the  will  of  Icilling. 

(q)  Not  indeed,  as  Friihwald  erroneously  says,  because  it  falls  under  the  title  of  com- 
plicity in  homicide,  but  because  it  falls  directly  under  the  title  of  homicide,  as  stated 
exactly  by  Herbst  and  Geiiter.  The  pei-son  killing  a  consenting  person  is  the  true  and 
personal  author  of  the  homicide,  an3  a  voluntary  author,  different  from  him  who  has 
helped  in  the  suicide  of  another  and  who  only  does  preparatory  acts.  In  the  first  case 
the  deceased  was  a  mere  passive  subject  in  the  criminal  act,  in  the  second  case  lie 
was  a  real  active  primary  subject  of  the  murderous  act. 


1'  Carr.  Trog  Art.,  1157.,  (n). 
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general  de  la  societe  que  la  svrete  indivlduelle  des  citoyens,  et 
qii'aucuii.e  volonte  purticuliere  7ie  saurait  ahsoudre  et  rendre 
licite  le  fait  que  les  lots  ont  declare  punissable,  sa}is  autrcs 
conditions  ni  reserves  que  celle$  quelles  ont  ecc pressement 
etablies  '«"■' 

The  effect  of  this  is  that  consent  is  quite  ignored  as  it  is  not 
statutorily  recognized  as  an  excuse,  on  the  ground  that  an 
agreement  embodying  it  must  be  considered  as  tainted  with 
immorality.  This  view,  however,  has  been  objected  to,  Adolphe 
and  Helie  being  strong  advocates  against  it.  In  their  work  on 
the  theory  of  Code  Penal,^"  they  point  out  that  the  consent  of 
the  person  killed  is  not  claimed  to  be  an  excuse  of  homicide, 
but  to  be  an  essential  condition  affecting  that  offence,  an  essen- 
tial constituent  of  homicide,  and  say ;  Vous  voulez  efacer,  pour 
ninsidire,  et  reputer  nonecrite,  comme  vous  le  feriez  cl'une  clause 
illegale,  Vune  des  ciroonstances  essentielles  de  e.ette  action!  Mais 
comment  apprecier  la  moralite  d\in  fait  si  vous  le  divisez  ?  com- 
ment le  juqer,  si  vous  refwicz  de  prsndre  en  consideration  I'un  ou 
r autre  de  ces  elements^  ici  V action  materielle  tout  eniiere,  la  les 
causes  qui  font  provoqueil  L^acte  que  vous  jugerez  ne  sera  plus 
qii'une  jiction;  vous  durez  les  apparcnces  d'un  crime,  mais  ces 
apparenccs  seront  m^nsongeres.'-^^ 

As  to  the  taint  of  immorality,  the  learned  authors  further 
observe  that  consent  is  not  ignored  on  account  of  immorality  i?i 
cases  of  indecent  assault,  that  the  immorality  of  an  act  ought 
not  to  be  confounded   with  the    criminal  will  of  its  doer,  and 

(r)  That  the  act  by  which  a  person  voluntarily  causes  the  death  of  another  constitutes 
homicide  or  murder,  and  not  suicide  or  an  act  of  complicity  in  suicide  ;  that  murder 
is  excusable  only  in  the  cases  provided  for  by  Arts.  321  and  3i2  of  the  Code  Penal, 
that  homicide  ceases  to  be  considered  as  a  crime  or  a  delit  only  when  it  has  been  the 
result  of  a  command  of  law  and  of  legitimate  authority,  or  of  tire  actual  necessity  of  the 
legitimate  defence  of  oneself  or  another ;  that  it  matters  little  that  death  has  been  caused 
by  consent,  by  provocation,  or  by  the  order  of  the  person  killed,  since  this  consent,  this 
provocation  or  this  order  does  not  constitute  an  act  of  excuse  in  the  terms  of  the  Articles 
quoted  above,  not  as  a  circum<itaQce  exclusive  of  the  criminality  of  the  act  in  the 
terms  of  Articles  321  and  327  of  the  Code  Pi^nal  ;  that  the  laws  which  protect  the  life 
of  men  are  of  a  public  order  ;  that  the  crimes  and  delits  against  individuals  no  less 
injure  the  general  interest  of  society  than  the  individual  security  of  the  citizens ; 
and  that  no  particular  wish  would  ab-.olve  and  render  lawful  the  act  which  laws  have 
declared  punishable,  without  othei'  oonditions  or  reserves  than  those  which  they  have 
expressly  established. 

(s)  Tou  wish  to  efface,  as  it  were,  and  hold  as  not  written,  as  you  would  an  illegal 
clause,  one  of  the  essential  circumstances  of  this  act.  But  how  appreciate  the  morality 
of  an  act  if  you  divide  it  ?  How  judge  of  it,  if  you  refuse  to  take  into  consideration 
one  or  the  other  of  these  elements,  here  the  act  physicxl  all  entire,  there  the  causes 
whith  have  provoked  it  ?  The  act  you  will  judge  of  will  be  no  more  than  a  fiotion ;  you 
will  liave  the  appearances  of  a  crime,  but  tliese  appearances  will  be  false. 


18  m.  Adolph.  &  Htiic,  479.  |  "c  nr.  js7 
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that  a  fact  which  destroys  the  criminality  of  an  act  cannot  be 
ignored  from  consideration  in  determining  its  penality.  L' accuse, 
they  observe  in  another  place,  de  viol  qui  s  excuse  en  disant  qu'il 
avait  seduit  la  viciime,  duit-il  moins  etre  entendu  1  Le  faussaire 
qui  excipe  de  In  nullite  qui,  a  son  insu,  eafache  Vacte  faUifie. 
7iest-il  pas  ndtnis  a  prouver  cette  nullite  qui,  en  rendant  le  pre- 
judice impossible,  ote  au  crime  Vua  de  ses  elements  ?  ^^^'' 

One  ground  urged  against  the  conviction  for  murder  in  these 
cases  was  that  there  would  not  have  been  any  crime  if  the  sur- 
vivor had  succeeded  in  killing  himself  as  he  had  proposed, 
and  a  crime  could  not  result  from  the  chance  Avhich  had 
spared  his  life.  The  Court  of  Cassation  overruled  that  con- 
tention on  the  ground  that  in  case  of  the  offender's  own  death, 
justice  would  remain  inactive  only  as  his  dead  body  could 
not  be  punished  ;  but  le  fait  rCen  reste  pas  moins  avec  la  qua- 
lifiration  qui  lui  appartient,  et,  s^il  a  survecu,  la  justice  est  saisie.'-'^^ 
In  ail  arret,  dated  the  23rd  June  1838,  the  court,  with  reference 
to  that  contention,  further  said  :  que  la  criminalite  de  Vacle 
resultait,  indipendnmmmt  de  toute  circonstance  posterieure  a 
sa  perpetration,  du  concours  de  la  volonte  howicide  et  du  Jait 
qui  en  a  ete  la  consequence',  que  la  mart  de  Vinculpc  n'aurait 
eu  cVautre  effet  que  de  prevenir  ou  d'arreter  la  poursuite 
de  cet  acte,  sans  le  depouiller  de  son  caractere  criminel ; 
qiCon  nest  pus  mitux  fonde  a  pretendre  qu\m  attentat  sur  une 
tierce  person.ne,  sui<  i  d'une  tentative  de  suicide,  fun  con- 
sent, et  m?me  provoque  par  la  victime,  Vautre  effictue  par 
le  nieurtritr,  ne  presente  d'autre  caractere  que  celui  d'un  double 
suicide  ;  qu'il  ny  a  de  suicide  que  dans  le  sacrijics  qu\>n  fait 
de  sa  propre  vie  et  que  ce  sacrifice  m  donne  pas  le  droit  de 
disposer  de  la  vie  d^uutrui.  ^^  '''^" 

(t)  Should  the  per.-'on  accused  of  rape  be  heard  less  if  he  excuses  himself  hy  saying  that 
he  had  Reduced  the  victim  ?  Is  a  forger  who  pleads  the  nuUity,  whioh  unknown  to  him 
taints  the  forged  deed,  not  allowed  to  prove  this  nullity,  whicli  by  rendering  the  harm 
impossible,  takes  away  from  the  crime  one  of  its  elements  ? 

(a)  The  act  does  not  remain  less  under  the  designation  which  appertains  to  it,  and  if 
he  survives,  justice  takes  hold  of  him. 

('•)  That  the  criminality  of  the  act  resulting  independently  of  every  circumstance 
subsequent  to  its  peipetration,  from  the  co  operation  of  the  homicidal  will  and  of  the  act 
which  has  been  the  consfjqneuoe  of  it,  that  the  death  of  the  accused  could  have  no  effect 
other  than  that  of  preventing  or  stopping  the  prosecution  of  this  action,  without  depriv- 
ing it  of  its  criminal  character  ;  that  there  is  no  more  ground  for  contending  that  an 
assault  on  a  tliird  person,  followed  by  an  attempt  of  suicide,  the  one  consented  to  and 
even  provoked  by  the  victim,  the  other  effected  by  the  murderer,  do  not  pre<-.ent  any 
chai-acter  other  than  that  of  a  double  mui-der  ;  that  there  is  no  sviicide  except  ia  the 
sacrifice  which  one  makes  of  his  own  life,  and  that  this  sacrifice  does  not  give  him  the 
right  of  di-.piising  of  the  liib  of  another. 

2'  III  Adolpli.  &  m\ie.  524.  1  ="  III  Adolph.  &  H!?lie.,4Sl. 
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It  is  generally  urged,  however,  that  whatever  might  be 
the  gravity  of  the  act,  it  was  committed  without  violence  and 
without  wickedness,  that  the  doer  of  the  act  had  in  causing 
death  not  wished  to  injure  any  one,  that  he  had  believed 
himself  to  be  rendering  service,  and  had  acted  only  on  the 
solicitations  and  entreaties  of  the  deceased ;  that  for  murder  it 
was  necessary  that  there  should  be  a  criminal  intention  and 
a  criminal  will,  that  the  intention  or  will  to  kill  was  not 
necessarily  always  criminal,  that  there  were  several  cases  in 
which  the  intention  or  will  to  kill  was  not  criminal,  and  that 
for  the  criminality  of  the  intention  or  will  it  was  necessary  that 
it  should  be  to  injure  some  one  by  causing  his  death. 

In  support  of  this  ^iew  it  is  said  that  the  soldier  who  fires  and 
kills  a  person  under  the  order  of  a  proper  authority,  and  the 
citizen  who  kills  an  assailant  in  self-defence,  have  the  intention 
and  tlie  will  to  kill,  and  yet  the  homicide  in  both  cases  is  held 
to  be  free  of  all  criminality.  This  will  revet  ensuite  des  nuances 
differentes  qui  impriment  aux  faits  qu'elle  commet  des  degres  divers 
dans  Vechelle  de  la  criminalite.  Ainsi  celui  qui  a  loJifftemps  pre- 
pare Vhomicide  qiCil  consomme,  celui  qui  ne  Vaccomplit  que  dans 
V inspiration  d\me  passion  perverse  mats  instantanee,  celui  qui 
fi'en  a  puisi  la  pensee  que  dans  les  coups  ou  les  bhssicres  graves  qui 
ont  provoque  sa  coUre,  ces  trois  agents  ont  egalement  eu  la  volonte 
de  tuer^  et  cependant  cette  volonte  differe  de  Vun  a  Vautre. 
Gomhien  les  circonstances  oii  elle  s'est  produite  lui  impriment  un 
caractere  distinct  !  Quelle  barriere  infranchissable  separe  les 
actes  qui  Font  manifestee !  ^'  '"^ 

Adolphe  and  Helie  in  another  place  in  their  work  on  the 
theory  of  Code  Penal  observe-  that  it  is  not  sufficient  for  the 
crime  of  murder  or  of  assassination,  that  the  will  of  killing 
has  been  in  the  contemplation  of  the  doer,  for  this  will  is  not 
essentially  criminal;  but  that  it  is  necessary  that  it  should 
have  been  born  of  wickedness  and  the  desire  of  causing 
injury,  and  that  the  commission  of  a  crime  should  have  been 
contemplated.     They  go  on  to  say:  or   cette  volonte   criminelle 

(w)  Finally  assnmes  different  shades  whiuh  imprint  on  acts  committed  by  it  different 
degrees  of  the  soale  of  criminality.  Thus,  he  who  hai  for  a  long  time  prepared  for  the 
homicide  which  he  consummates,  he  who  accomplishes  it  only  on  the  inspiration  of  a 
perverse  but  instantaaeous  passion,  he  who  has  taken  the  idea  of  it  only  from  the  blows 
Or  serious  wounds  whioh  have  excited  his  anger,  these  three  agents  have  equally  had  the 
will  of  killing,  though  this  will  differs  in  each  case  from  the  other.  How  much  do  these 
circumstances  whence  it  is  produced  impress  it  with  a  distinct  character  !  What  an 
insurmountable  barrier  separates  the  acts  by  whioh  it  has  been  manifested. 

«'  in.  Adolph.  &  IMieSSl. 
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exlste-t-elle  qudnd  une  convention  lie  V agent  et  la  victime  1  quand 
celui-la  tiagit  que  sur  Vordre  de  celle-ci  1  quand  les  deux  volontes 
SB  reunissent  et  concoiirent  dans  la  perpetration  de  l' homicide  ?  II 
est  evident  que  ce  fait  modifie  entierement  la  criminalite  de  V action  : 
elle  ne  prend  plus  sa  source  dans  la  violence,  dans  la  cupidite, 
dans  les  plus  odieiises  passions  ;  c'est  une  fausse  pitie,  c^est  uu 
devouement  mal  entendu  qui  V inspire.  L'agent piiise  son  interetnon 
plus  dans  la  satisfaction  de  ses  desirs  personnels,  mais  dans  Vinteret 
de  la  satisfaction  de  la  victime  :  il  est  visible  que  son  action  differe 
de  V assassinat  comme  la  f aide  lourde  da  dol,  commele  prejuge  du 
crime,  comma  l^ignorancs  grossiere  d'une  volonte  coupable.  11 
a  voidu  la  mart  de  la  victime  2Jarce  qii'eHe  la  voulait  elle-meme  il 
a  prete  son  bras  a  V execution  de  Vhomicide parce  qidelle  implorait 
son  aide ;  mais  il  n'en  avait  pas  concu  la  peiisee  avant  son  impul- 
sion, il  ne  V avait  point  meditee  en  secret ;  aucun  intcret^  aucune 
passion  ne  Vanimait ;  la  resolution  etait  immorale  sans  doute, 
mais  elle  n'ecait  pas  crimineJle  dans  le  sens  de  la  loi  jjenale  ;  il 
avait  la  volonte  de  tuer,  mais  il  n' avait  pas  la pensie  qu" il  put 
nuire  en  otant  la  vie  a  celui  qui  voulait  mourir  ;  son  action  est 
coupable,  la  conscience  la  rcprouve,  la  societepeut  la  punir,  mais 
c'est  avec  une  autre  qualification  que  celle  du  mewdre  ou  de 
r assassinate^  '^^ 

Speaking  of  a  person  connnitting  homicide  by  consent,  they 
observe :  Faut-il,  dans  I'horreur  que  son  acte  nous  inspire, 
I'isoler  du  concours  qui  lui  a  etc  donne,  pour  en  faire  un  crime 
a  parf?  Faut-il  faire  abstraction  de  cette  volonte  dont  elle  s'est 
faite  V instrument,  de  cette  influence  qu^elle  subissait,  pour  n'aper- 
cevvir  que  sa  seule  action,  distincte  et  separee  des  causes  qui  I'ont 
produite  f  En  un  mot,  cet  acte  n'est-il  a  son  eyard  qu\in  acte  de 
complicitc  de  suicide;  et,  sHlfaut  le  punir,  est-ce  seidement  comme 

(x)  Kow  does  this  criminul  vill  exist  wlien  a  convention  binds  the  doer  and  the 
victim  ?  When  does  the  former  aot  only  on  the  order  of  the  latter  ?  When  do  the 
two  -wills  unite  and  cooperate  in  the  perpetration  of  the  homicide  ?  It  is  evident  that  this 
act  modifies  entirely  the  criminality  of  the  action  :  it  does  not  any  more  have  its  source 
in  violence,  in  cupidity,  in  the  most  odious  passions  ;  it  is  a  false  pity,  it  is  a  misunderstood 
devotedness  which  inspires  it.  The  doer  does  notderive  his  interest  anymore  from  the 
satisfaction  of  his  pei-sonal  desire,  but  from  the  interest  of  the  victim's  satisfaction  :  it 
is  clear  that  his  action  differs  from  assassination  as  a  gross  blunder  from  malice,  as 
prejudice  from  crime,  as  gross  ignorance  from  a  guilty  will.  He  has  wished  the  death 
of  the  victim  because  the  victim  himself  wished  it,  he  has  lent  his  hand  to  the  execution 
of  the  homicide  because  the  victim  implored  his  aid  ;  but  he  had  not  conceived  the  idea 
of  it  befoie  its  being  suggested  by  the  victim,  he  had  not  meditated  it  in  secret ;  no 
interest,  no  passion,  no  animation  ;  the  resolution  was  immoral  without  doubt,  but  it  was 
not  criminal  in  the  sense  of  the  penal  law;  he  had  the  will  to  kill,  but  he  had  not  the 
will  to  do  an  injury  in  taking  away  the  life  of  him  who  wished  to  die  ;  his  action  is 
guilty,  conscience  reproves  him,  society  can  punish  him,  but  under  a  designation  other 
than  that  of  murder  or  assassination. 

'  a  3  XII  Adolph.  k  Helie,  486.  ' 
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line  faute  grave,  une  liaute  imprudence,,  une  impiritie  grossiere  ? 
Ou  Men  doit-on,  en  effacant  les  circonstances  qui  Ventourent  et  le 
modi/lent,  le  considerer  comme  un  crime  complet  par  lui-meme, 
comme  un  homicide  volontaire  et  delihere  ?  ^'  '^* 

R.  Garraud  says  ^^  that  it  is  sufficient  to  constitute  murder 
that  V agent  ait  eu  la  volonte  de  tuer ;  but  there  is  a  distinction 
between  an  intention  of  killing  and  a  motive  of  homicide,  and 
the  French  penal  law  does  not  take  motives  into  account.  It 
considers  him  as  a  murderer,  as  he  had  the  homicidal  will, 
without  pre-occupying, itself  with  knowing  quel  but  il  a  cherche 
et  dans  quelle  intention  il  a  agi.  '■'^ 

203.     Even  those  who  maintain,  that  suicide  is  not  murder, 

do  not  deny  the  penality  of  homicide   by 

General  consensus  as     consent.     Thus  Adolphe  and    Helie    ex- 

to  penality  of  homicide  j    disclaim  all  intention  of  mitigating 

the   penality   of  homicide  committed  on 

the  demand    of  a  person,  and  say  :  Loin  de  Id,  notre  pensee  est 

que   ces   deux   aotes    revhlent  une  honteuse  immoralite,  que  non- 

seidement  ils   outragent   la   morale,    mats   menacent   la   societS 

elle-meme,  et  que  la  societe  pent  les  punir,  car  elle  a  la  mission 

de  veiller  d  la  securite  individuelle   des   dtoyens   et   de  proteger 

leur  viememe  contre  leur  propre  volonte. ^^^"^ 

In  discussing  the  question  of  the  penality  of  homicide  by 
consent,  Francesco  Carrara  in  his  Programtna  Del  Gorso  di  Diritto 
Criminale,  says^^  Pretendere  che  la  uccisione  del  cons&nziente  non 
possa  incriminarsi  perche  chi  lo  uccise  credette  difargli  un  bene- 
Jizio,  innanzi  tutto  converte  una  iperbole fantasticain  unarealta. 
Ed  oltre  a  do  partirebbe  da  un  principio  che  non  pud  senza 
pericolo  ammettersi  come  precederite  nella  materia  penale.     Colui 

(y)  Is  it  neoessai'y  iu  the  horror  with  whioh  his  aot  iaspirea  us,  to  separate  it  from  the 
CO  operatioa  whioh  has  been  given  to  it,  in  order  to  make  a  crime  of  it  in  itself  p  To 
separate  it  from  this  will  of  which  it  has  made  itself  the  instrument,  from  this  influence 
to  which  it  has  submitted,  in  order  to  perceive  only  his  act,  diatiuct  and  separate  from 
causes  which  have  produced  it  f  In  a  word,  is  not  this  aot  iu  regard  to  him  only  an  aot 
of  complicity  in  suicide ;  and  if  it  is  necessary  to  punish  it,  is  it  only  as  a  grave  fault,  a 
great  imprudence,  a  gross  unskilfuluess?  Or  else  one  ought,  effacing  the  circumstan 
which  surround  and  modify,  to  consider  it  as  a  crime  complete  in  itself,  as  a  voluntary 
and  deliberate  homicide. 

(a)  What  end  he  has  bad  in  view,  and  with  what  intention  he  has  acted. 

(o)  Far  from  that,  our  thought  is  that  these  two  acts  reveal  a  shameful  immorality, 
that  they  not  only  outrage  morals,  but  menace  society  itself,  and  that  society  can  punish 
them,  for  it  has  the  mission  of  watching  over  the  individual  security  of  citizens  and  of 
protecting  their  lives  even  against  their  wiU. 

1"  III  Adolp.  &  H^ie  483.  I      si  III  Adolph.  &  H^ie,  481.  ' 
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che  ha  ruhato  al  vicino  la  came  in  un  venerdi,  pub  dire  io  lo  feci 
per  impedirgli  di  peccare.  Colui  che  ha  adulterato  con  la  donna 
del  vicino  inutilmente  desideroso  di  prole,  pub  dire  io  lo  feci  per 
procacciargli  la  consolazione  di  un  figHo.  Sotto  cento  facce 
potrebhe  riprodursi  cotestafaUace  dottrina  se  si  ammettexse  come 
ragione  d'impimitd  il  prelesto  di  aver  voluto  recare  un  bene 
alValtruomo  mediante  la  lesione  dei  suoi  diritti.  {aa) 

German  Jurists  have  advocated  the  penality  of  homicide  by 
consent  on  the  ground,  that  it  is  an  offence  against  the  public, 
as  well  as  against  the  private  individual,  and  consent  cannot 
affect  it  in  its  former  aspect.  Lion  thus  observes  : — DadieTotung 
mit  in  der  Verletzung  des  PrivatwUlens,  zugleich  aber  in  der 
des  allgemeinen  Willens  sich  ah  Verbrechen  darstellt,  ist  bei  der 
Todtung  mit  Einwilligung  nur  jenes  konkrete  Verbrechen  nicht 
vorhanden.  33  ^a)  Breithaiipt  in  expressing  his  approval  of  that 
observation,  remarks  that  the  word  concrete  can  refer  only  to 
the  violation  of  the  subjective  will.  In  his  work  on  Volenti 
non  fit  injuria^*'  he  explains  the  grounds  of  the  penality  of  ho- 
micide by  consent,  and  says  : — "  He  who  kills  another  with  his 
consent  undeniably  violates  the  order  of  law.  There  is  certainly 
no  offence  in  this  case  so  far  as  the  private  will  of  the  killed 
person  is  considered  ;  and  the  maxFm  Volenti  non  jit  injuria 
is  therefore  applicable  to  that  extent ;  but  it  must  nut  be 
inter|)reted  so  as  to  signify  that  the  killing  of  a  consenting 
person  contains  no  violation  whatever  of  a  right,  and 
signifies  only  that  so  far  as  the  consenting  person  is  concerned 
there  is  no  injury,  or  the  act  of  homicide  is  not  illegal.  The 
state  has  in  regard  to  public  offences  (Rechtsverbrechen),  and 
especially  in  the  case  of  homicide,  an  absolute  right  to  place  its 
will  above  the  private  will.  It  has  the  right  to  declare  itself 
injured  or  endangered  even  when  the  individual  consenting 
(Rechtssubjekt),    who     is     directly     deprived     of    an    interest 

(aa)  To  claim  that  tte  killing  of  a  consenting  person  cannot  be  charged  with  criminality 
as  he  who  kills  him  believes  to  have  done  good  to  him,  is  rather  to  convert  a  fantastia 
hyperbole  into  a  reality.  Moreover,  it  would  be  starting  from  a  principle,  which 
cannot  be  admitted  in  penal  matters  without  danger.  He  who  has  stolen  meat  from  a 
neighbour  on  a  Friday  can  say  "  I  did  it  to  prevent  him  from  committing  a  sin."  He 
who  commits  adultery  with  the  wife  of  a  neighbour  who  has  desired  in  vain  to  have  issue, 
can  say  "  I  did  it  to  procure  for  him  the  consolation  of  having  a  child."  This  fallacious 
doctrine  can  reproduce  itself  in  a  hundred  forms,  if  the  pretext  of  having  worked  to  do 
good  fo  another  person  by  means  of  an  injury  to  his  rights  is  admitted  as  a  reason  for 
impunity. 

(6)  As  homicide  appears  as  an  offence,  both  in  the  injury  to  the  private,  as  well  as  at 
the  snme  time  to  the  public  will,  so  is  there  wanting  in  homicide  by  consent  only  the 
former  concrete  offence. 

=  '  I  Lion,  G-.  A„  412,  |         3*  p_  43^ 
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(Rechtsgiit),  has  declared  Iiimself  to  be  agreeable  to  it.  The 
law  of  a  country  cannot  permit  to  its  citizens,  that  they  should, 
by  mutual  consent,  take  each  other's  lives,  quite  according  to 
their  own  free  will,  and  thereby  endanger  the  integrity  of  the 
State.  It,  therefore,  justly  threatens  homicide  by  consent  with 
punishment.  For,  if  ttiere  were  absolute  immunity  from  punisli- 
nient  for  that  offence,  there  might  finally  take  place  such  a 
diminution  of  useful  citizens,  that  a  favourable  development  of 
the  State  would  l)e  impossible.  It  follows,  therefore,  that 
the  will  of  the  killed  person  alone  cannot  be  decisive 
with  regard  to  the  criminality  of  the  act,  as  we  have  at  the 
same  time  to  deal  with  interests  which  are  removed  from  his 
one-sided  and  exclusive  power  of  disposal  {Verfilgungsgeivalt), 
and  that  as  the  will  of  the  killed  person  can  give  no  absolute 
authority  to  kill,  so  the  act  can  in  no  case  remain  entirely  free 
from  punishment." 

204.     The  question  of  the   penality  of  homicide  by  consent 
^^      .  .    ,    .       has  arisen    sometimes  in  cases  of  duelling 

.fS-.lZ^Tr  '"  also.  In  the  Enghsh  law,  deliberate 
a  duel  IS  murder.  i      ,t  •  p  t       ^  ■      vi        n  i 

duelling,  it  death  ensues,  is,  like  all  homi- 
cide by  consent,  deemed  murder.  It  has  been  alleged,  on  the 
one  hand,  that  there  ought  to  be  much  less  objection  to  treat 
such  duels  as  murder  than  the  cases  of  killing  a  person  at  his 
request,  as  the  former  are  generally  founded  in  deep  revenge. 
"  And  though  a  person  should  bo  drawn  into  a  duel,  not 
on  a  motive  so  cruel,  but  merely  upon  the  punctilio  of 
Avhat  the  swordsmen  falsely  call  honour,  that  will  not  excuse 
him.  For  he  who  deliberately  seeks  •  the  blood  of  another  in  ,a 
private  quarrel,  acts  in  defiance  of  all  laws,  human  and  divine, 
whatever  his  motive  may  be."  ^^  And  in  any  case  in  a  duel  the 
will  of  the  offender  is  a  guilty  will,  it  foule  aux  pieds  la  justice  dont 
elle  dedairjne  les  reparations,  la  soniete  dont  eUe  trouble  Vordre  et 
la  paix,  la  vie  humaine  qu'elle  sacrijis  avec  legerete  a  ses  passions. 

It  may  however  be  contended,  on  the  other  hand,  that  in  a 
duel  there  is  usually  no  intent  to  actually  kill  the  advei'sary, 
but  only  to  do  an  act  which  may  lead  to  the  death  of  the 
other  party  as  well  as  of  oneself.  And  though  it  is  an 
evil  of  duelling,  that  it  "  entrusts  the  punishment  of  injuries 
to  the  chance  of  combat,  or  the  coolness  of  premeditation, 
and  exposes  the  person  who  has  suffered  an  injury  to  the 
additional  and  greater  evil  of  becoming  a  murderer,  or 
being   murdered;"    and    a  point    of  the   duellist's    offence   is 

"   Eus  Cr.  Evid.,  7iO. 
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that  he  takes  up  justice  m  his  own  hands,  that  he  attempts  to 
place  individual  justice  over  public  justice,  and  private  vengeance 
in  lieu  of  punishment  by  constituted  authority.  This  will 
though  guilty,  this  culpability  though  grave,  does  not  amount 
to  murder.  Both  the  parties  take  an  equal  risk,  and  though 
the  motive  may  not  be  sufficient  to  justify  homicide,  yet  it 
may  well  mitigate  that  offence.  Indeed,  the  criminality  of  the 
duellist  appears  to  be  essentially  distinct  from  that  of  an  assas- 
sin, both  in  regard  to  the  moral  gravity  of  the  act  and  its 
mateiial  consequences.  There  is  no  general  alarm  created  by 
the  death,  which,  so  far  as  that  goes,  may  be  deemed  as  a  sort  of 
suicide  ;  as  no  one  need  be  afraid  of  it  unless  he  agree 
to  fight. 

These  considerations,  however,  are  not  considered  sufficient 
in  England  to  exclude  homicide  in  a  duel  from  the  category  of 
murder.  So  far  is  the  rule  carried,  that  in  Reg.  v.  Cuddy,^" 
it  was  held  by  Williams,  J.,  that  wdiere  two  persons  went 
out  to  fight  a  duel,  and  death  ensued,  all  persons  who  were 
jDresent  encouraging  and  promoting  the  death  were  guilty  of 
murder.  So  also  in  Beg.  v.  Young,^^  the  indictment  was  for 
murder,  and  Vaughan,  B.,  said:  ''When  upon  a  previous 
arrangement,  and  after  there  had  been  time  for  the  blood  to 
cool,  two  persons  meet  with  deadly  weapons,  and  one  of  them 
is  killed,  the  party  who  occasions  the  death  is  guilty  of 
murder,  and  the  seconds  also  are  equally  guilty."  After 
observing  that  neither  of  the  prisoners  had  acted  as  a  second,  he 
continued ;  "if,  however,  either  of  them  sustained  the  principal 
by  his  advice  or  presence;  or  if  you  think  he  went  down 
for  the  purpose  of  encouraging  and  forwarding  the  unlawful 
conflict,  although  he  did  not  say  or  do  any  thing,  yet  if  lie 
was  present  and  was  assisting,  and  encouraging  at  the  moment 
when  the  pistol  was  fired,  he  would  be  guilty  of  the  offence 
charged  in  the  indictment." 

The  provision  of  the  Canada  Criminal  Code,  declaring  that 
consent  will  not  excuse  homicide,  adds  an  illustration  to  the 
effect  that  if  A  and  B  agree  to  fight  a  duel  together  Avith 
deadly  weapons,  and  either  is  killed  in  the  duel,  his  consent 
will  make  no  difference  as  to  the  criminal  responsibility  of  the 
other. 
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The  Code  Penal  being  silent  as  to  duels,  the  Court  of 
Cassation  in  France  now  takes  the  same  view  as  is  taken 
by  courts  in  England.  In  an  arret  dated  the  22nd  December 
3887,  it  even  held  that  the  homicide  committed  and  the  wounds 
inflicted  in  a  duel  could  be  imputed  not  only  to  the  combatants 
themselves  as  principal  authors,  but  also  to  the  witnesses  of  the 
duel  as  accomplices. 

It  was  sometimes  contended,  and  in  prior  cases  even 
held,  that  homicide  in  a  duel  was  not  punishable  in  France,  but 
this  was  only  on  the  ground  that  the  Code  Penal  did  not  con- 
template such  homicide,  and  rightly  so  as  the  punishment 
provided  for  assassination  or  even  murder  in  the  Code  was  too 
heavy  for  a  duel.  This  is  chiefly  on  the  ground  of  the 
character  of  the  will  inducing  to  a  duel,  and  the  mutual 
convention  which  takes  place  between  the  parties  before  the 
homicide  is  committed.  The  will  is  no  doubt  generally  of 
killing,  but  not  with  any  evil  motive,  not  necessarily  even  for 
gain,  cupidity  or  revenge.  Chez  le  duelliste,  la  volonte  de  tuer 
n^est  qu' accidentelle  et  secondaire,  soiivent  meme  elle  n'existe  pa^; 
ce  qu'il  demande,  ce  qu'il  veut,  c'est  de  laver  son  honneur  souilU 
ou  de  le  maintenir  intact?^  '"^ 

The  convention  is  not  claimed  to  operate  as  a  general 
excuse,  but  merely  to  negative  that  absence  of  the  consent 
of  the  person  killed  which  is  an  essential  part  of  the 
criminal  intention  Avhich  alone  can  constitute  the  offence  of 
homicide.  Adolphe  and  Helie  in  their  work  on  the  theory 
of  Code  Penal  say  :  ^^  Cette  convention  n'est  ni  une  excuse,  ni 
un  contrat  ;  elle  n'est  qu'une  circonstance  intrinshque  du  fait ; 
elle  en  fait  partie,  elle  le  inodijie,  elle  le  caractSrise.  II  est 
impossible  d'en  faire  abstraction  datis  I' appreciation  du  duel, 
car  on  prononcerait  alors,  nan  plus  siir  le  fait  lui-meme,  mais 
sur  une  fiction,  non  plus  sur  la  criminality  re'elle  de  V agent, 
mais  sur  sa  criminalite  supposee.  La  convention  doit  Hre 
appreciee,  non  comme  une  obligation  qui  lie  les  parties,  sous  ce 
rapport  elle  est  illicite  et  nulle  ;  non  comme  une  excuse  qui 
attenue  le  crime,  car  Vexcuse  le  modifie  et  le  laisse  subsister  ; 
mais  comme  une  circonstance  substantielle  du  fait,  circonstance 

(c)  With  the  duellist,  the  will  of  killing  ia  only  accidental  and  secondary,  often  it  does 
not  even  exist ;  what  he  asks,  what  he  wishes  is  to  wash  his  soiled  honour,  or  to  maintain 
it  intact. 
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qui  en  change  radicalenient  la  natiire,  et  qui  suppose  necessaire- 
ment  V  absence  du  dot  etde  la  perfidie  qui  le  constituent. (^^) 

The  treatment  of  homicide  in  a  duel  as  an  assassination  is 
justified  in  two  arrets  dated  the  22nd  June  1837  and  the  16th 
December  18  j  7  respectively,  mainly  on  the  ground  that  the 
convention  to  fight  is,  like  the  consent  on  which  it  is  based, 
contrary  to  good  manners  and  public  order,  and  therefore  null, 
and  what  is  null  cannot  produce  any  effect.  Those  who 
advocate  the  contrary,  argue,  however,  that  il  ne  s'agit  pas 
d* apprecier  le  caractere  moral  de  la  convention,  mats  de  decider 
s'il  faut /aire  abstraction  de  ce  fait,  effacer  cette  circonstance  et 
punir  I'acte  du  duel  ajjres  l^  avoir  ainsi  modi  fie. {") 

205.     Homicide  by  consent  has  been  made  expressly  punish- 
able in  India  as  ordinary  culpable  homi- 
Homicjde  by  consent     ^-^^^.o  jhe  authors  of  the  first  draft  of  the 
punishanle  in  India,  t     t        t-.         ,   r-t    ^  •  i 

Indian  renal  Code  assigned  quite  a  new 
reason  for  the  ineffectiveness  of  consent  in  regard  to  the  criminal 
liability  resulting  from  an  intentional  causing  of  death.  They  say : 
"  The  thing  prohibited  is  not,  like  the  destruction  of  property, 
or  like  the  mutilation  of  the  person,  a  thing  which  is  sometimes 
pernicious,  sometimes  innocent,  sometimes  highly  useful.  It  is 
alw^ays,  and  under  all  circumstances,  a  thing  wMch  a  wise  law- 
giver would  desire  to  prevent,  if  it  were  only  for  the  purpose  of 
making  human  life  more  sacred  to  the  multitude.  We  cannot 
prohibit  men  from  destroying  the  most  valuable  effects,  or  from 
disfiguring  the  person  of  one  who  has  given  his  unextorted  and 
intelligent  consent  to  such  destruction  or  such  disfiguration, 
without  prohibiting  at  the  same  time  gainful  speculations, 
innocent  luxuries,  manly  exercises,  healing  operations.  But  by 
prohibiting  a   man   from  intentionally  causing   the  death  of 

(d)  This  convention  is  neither  an  excuse  for  it,  nor  a  contract  ;  it  is  only  an  intrinsic 
circumstance  of  the  act ;  it  makes  a  part  of  the  act,  it  modifies  it,  it  characterises  it.  It  is 
impossible  to  maise  a  separation  of  it  in  the  appreciation  of  the  duel,  for  one  would 
then  pronounce,  no  more  on  the  act  itself,  but  on  a  fiction,  no  more  on  the  real 
criminality  of  the  doer,  but  on  his  supposed  criminality.  The  convention  ought  to  be 
appreciated,  not  as  an  obligation  which  binds  the  parties,  in  which  relation  it  is  illicit  and 
null  ;  not  aa  an  excuse  which  mitigates  the  crime,  for  the  excuse  modifies  it  and  allows  it 
to  exist ;  but  as  a  substantial  circumstance  of  the  act,  a  eircumstanoe  which  changes 
radically  the  natuie  of  it,  and  which  supposes  necesearily  the  absence  of  dol  and 
perfidy  which  constitute  it. 

(e)  It  is  not  a  question  of  appreciating  the  moral  character  of  the  convention,  but  of 
deciding  if  it  is  necessary  to  make  abstraction  of  that  act,  to  efface  that  circumstance 
and  to  punish  the  act  of  dueling  after  having  thus  modified  it. 

*«  I.  P.  C,  S.  300,  Excep.  5. 
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another,  we  prohibit  nothino-  which  we  think  it  desirable  to 
tolerate.'"^ 

The  general  theory  at  present  is,  that  an  act  causing  or 
likely  to  cause  serious  harm  may  be  justified  by  consent,  only 
if  tlie  act  is  known  or  believed  to  be  for  the  benefit  of  the  per- 
son consenting  to  the  harm.  Under  no  circumstances,  there- 
fore, can  consent  be  allowed  to  excuse  the  commission  of  any 
act  intended  to  cause  death,  the  harm  of  the  highest  description, 
as  no  good  to  a  person  can  ex  hypothesi  weigh  against  sach 
harm.  No  consent  can,  therefore,  excuse  an  act  intended  to 
cause  death  even  to  the  person  consenting. 

206.     It  is  different,  however,  with  acts  which  are  not  intend- 
Effect  ofconsentonacts     ^d  to  cause  one's  death.     Even  if  known 
merely    known     to   be     to  be  likely  to  causB  death,  they  may  be 
likely   to     cause   one's     lawful  when  done  for  the  benefit  of  the 
^  person  consenting.     S.  88  of  the  Indian 

Penal  Code  thus  broadly  lays  down,  that  nothing,  Avhich  is 
not  intended  to  cause  death,  is  an  offence  by  reason  of  any 
hai-m  which  it  may  cause,  or  be  intended  by  the  doer  to  cause, 
or  be  known  by  the  doer  to  be  likely  to  cause,  to  any  person  for 
whose  benefit  it  is  done  in  good  faith,  and  who  has  given  a 
consent  to  suffer  that  harm,  or  to  take  the  risk  of  that 
harm. 

The  harm  contemplated  by  this  section  may  be  death,  and 
the  section  thus  includes  acts  known  to  be  likely  to  cause  death, 
and  such  acts  will  not  be  penal  if  done  for  the  benefit  of  the 
consenting  person.  This  is  rendered  still  clearer  by  the  illustra- 
tion attached  to  the  section,  which  provides  directly  for  an  act, 
known,  but  not  intended,  to  cause  death.  It  runs,  that  "  A, 
a  surgeon,  knowing  that  a  particular  operation  is  likely  to  cause 
the  death  of  Z,  who  suffers  under  a  painful  complaint,  but  not 
intending  to  cause  Z's  (ieath,  and  intending,  in  good  faith, 
Z's  benefit,  performs  the  operation  on  Z,  with  Z's  consent.  A 
has  ccftnmitted  no  offence."  Tliere  Is  no  restriction  here  even  as 
to  the  nature  or  extent  of  the  benefit  for  which  an  act  known  to 
be  likely  to  cause  death  may  be  done,  except  that  the  benefit 
must  not  be  a  merely  pecuniary  one.*^  If  the  benefit  is  a  physical 
one,  the  law  will  not  measure  and  contrast  the  extent  of  it 
with  that  of  the  harm  involved  in  the  likelihood  of  the  death. 

*i  Note  B  annexed  to  the  first  draft      |  *2  L  P.  C,  Expl.  S.  92. 
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It  will  leave  that  to  the  discretion  of  the  person  afFected  himself, 
because,  as  a  general  rule,  he  will  be  able  to  judge  better  of 
it  than  any  legislature,  which  can  necessarily  proceed  only  on 
general  principles.  Consent  to  an  act  even  known  to  be  likely 
to  cause  death  will,  however,  not  be  a  justification  fur  the  act, 
if  it  is  not  for  the  benefit  of  the  person  who  consents  to  it  and 
whose  death  it  is  known  to  be  likely  to  cause." 

This  principle  is  recognised  outside  India  also.  In  McCue 
V.  Klein,'^*  "Willie,  C.  J.,  in  delivering  the  opinion  of  the  court 
said  :  "  Admitting  that  the  allegations  show  that  deceased  had, 
at  the  time  he  consented  to  drink  such  an  excessive  quantity  of 
spirits,  sufiicient  consciousness  to  know  the  injury  it  was  likely 
to  cause  him,  still  the  act  of  the  defendants  cannot  be  excused 
because  he  consented  to  an  experiment  which  might  end  in  his 
death,  or  at  least  in  doing  him  great  bodily  harm.  .  .  The 
deceased  gave  assent  to  an  assault  to  be  effected  by  taking  into 
his  stomach  poison  in  such  a  quantity  as  would  probably  deprive 
him  of  life.  It  was  administered  to  him  perhaps  in  sport,  but 
no  one  has  a  right  to  trifle  with  human  life  in  such  a  manner  ; 
as  well  might  they  have  wagered  that  they  could  fire  a  pistol 
at  his  person  and  not  injure  him.  His  consent  to  such  a  trial 
would  not  huve  excused  the  battery  or  murder  that  might  have 
followed." 

207.     In  general  a  distinction  is  not  made  in  the  English 
criminal  law  between  the  cases  in  which  a 

Knowledge  of   likeli-     j^an  causes  an  effect  designedly,  and  the 
hood  of  an  etiect  distm-  •„       i  •  1,  i,  •.  %         -,1 

guished  from    intention     cases  m  which  he  causes  it  merely  with  a 

to  cause  that  effect.  knowledge  that  he  IS  hkely  to  cause  it.    If, 

for  example,  he   sets  fire  to  a  house  in  a 

town  at  night,  with  no  other  object  than  that  of  facilitating  a 

theft,  but  being  perfectly  aware  that  he  is  likely  to  cause  people 

to  be  burned  in  their  beds,  and  thus  causes  the  loss  of  life,  they 

propose  to  punish  him  as  a  murderer.     The   authors  of  the 

Indian  Penal  Code  also  have  generally  followed  that  principle. 

But  it  appeared  to  them  that  there  were  cases   in  which  it  was 

absolutely  necessary  to  make  a  distinction,   and   that  the    case 

of  justification  by  consent  Avas   one  of  them.     In   support   of 

their  view,  they  said  in  their  note  B  :  "It  is  often  the    wisest 

thing  that  a  man  can  do  to  expose  his  life  to  great  hazard.     It 

is  often  the  greatest  ser\'ice  that  can  be   rendered   to  him  to  do 

what  may  very  probably  cause  his  death.     He  may    labour 

*3  I.  p.  0.,  S.  87.  I         **  60  Tox.,  108. 
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under  a  cruel  and  wasting  malady  which  is  certain  to  shorten 
his  life,  and  which  renders  his  life,  while  it  lasts,  useless  to 
others  and  a  torment  to  himself.  Suppose  that  under  these 
circumstances  he,  undeceived,  gives  his  free  and  intelligent  con- 
sent to  take  the  risk  of  an  operation  wliich  in  a  large  proportion 
of  cases  has  proved  fatal,  but  which  is  the  only  method  by 
which  his  disease  can  possibly  be  cured,  and  which,  if  it  succeeds, 
will  restore  him  to  health  and  vigour.  We  do  not  conceive 
that  it  would  be  expedient  to  punish  the  surgeon  who  should 
perform  the  operation,  though  by  performing  it  he  might  cause 
death,  not  intending  to  cause  death,  but  knowing  himself  to  be 
likely  to  cause  it.  Again  ;  if  a  person  attacked  by  a  wild  beast 
should  call  out  to  his  friends  to  fire,  though  with  imminent 
hazard  to  himself,  and  they  were  to  obey  the  call,  we  do  not 
conceive  that  it  would  be  expedient  to  punish  them,  though 
they  might  by  firing  cause  his  death,  and  though  when  they 
fired  they  knew  themselves  to  be  likely  to  cause  his  death." 

208.     Causing  hurt  to  oneself  is,  as   a  general   rule,  not 
_     ,.        .  .        punishable.    In  some  cases,  it  is  specially 

hun'to  oneseff.  '^"'"^  ^^!^*^  punishable,  but  this  is  only  when 
it  involves  an  injury  to  the  rights  of 
some  other  person.  Thus,  the  New  York  Penal  Code  provides, 
that  ''  a  person  who,  with  design  to  disable  himself  from 
performing  a  legal  duty,  existing  or  anticipated,  inflicts  upon 
himself  an  injury,  whereby  he  is  so  disabled  is  guilty  of  a 
felony  ;"  *"  and  that  "  a  person  who  inflicts  upon  himself  an 
injury  such  as  if  inflicted  upon  another  would  constitute 
maiming,  with  intent  to  avail  himself  of  such  injury,  in  order 
to  excite  sympathy,  or  to  obtain  alms,  or  any  charitable  relief, 
is  guilty  of  a  felony."  *^ 

R.  Garraud  says  that  like  suicide,  mutilation  exercised  over 
oneself  is  not  punishable  ;  and  that  it  ought  to  be  punished 
only  when  it  has  been  practised  as  a  means  of  withdrawing 
oneself  from  public  service.  It  is  on  this  very  ground,  that  in 
the  laws  relating  to  the  recruitment  of  the  army,  there  is 
generally  a  special  provision  made  for  the  punishment  of  young 
soldiers  who  mutilate  themselves  so  as  to  become  unfit  for 
military  service.  Thus  Francesco  Carrara  in  his  Programma 
del  Oorso  di  Diritto  Gnminale  says  :  *'  La  lesione  di  se  stesso 
nun  ^  di  rec/ola  punibile  tranne  quando  la  medesima  si  rivoJga  a 
ledere  i  diritti  altnii,  e  sia  per  cotesto  punto  di  vista  specialmente 

*  5  a  207.  I  *6S.  308.  I      *'  Art.  M08  (u). 
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conteniplafa  come  delitto  sui  generis  dalla  lepge  vegliante.  (/J 
Similarly,  §  142  of  the  German  Penal  Code  provides  punish- 
ment for  every  person  Wer  sich  vorsatzHch  durch  Selhstver- 
stummelung  oder  aufondere  Weise  zur  JjJrfiillung  der  Welirpflicht 
untauglich  macht  oder  durch  einen  Anderen  untauglich  machen 
Idsst.  ((/)  And  in  cases  in  which  the  injury  to  oneself  is  not  an 
offence,  an  abetment  of  that  injury  by  another  is  also  not  an 
offence.  *^ 

209.  There  is  a  greater  conflict  of  opinion   as  to  the  effect  of 

consent  on  the  voluntary  causing  of  hurt 

Voluntary  causing  of     ^o   another.     It  is    sometimes  considered 

hurt      to     another     as        ,       ,  ,,  ■   i     i  1  t       rxr-n 

affected  by  his  consent,     to  be  generally  punishable.     InWjlley-v. 

Carpenter,  '"'  Thompson,  J.,  in  delivering 
the  opinion  of  the  Supreme  Court  of  Vermont  even  said,  that  "  if 
the  consent  of  a  person  to  a  moderate  assault  and  battery  upon 
him  were  a  justification,  we  see  no  reason  Avhy  consent  to  one 
so  great  as  to  take  his  life  would  not  also  be  a  justification." 

This  is  the  view  generally  taken  in  France  and  Italy. 
Thus  R.  Garraud  says  that  the  mutilation  practised  on  a  person 
with  his  consent  is  included  in  the  provisions  for  the  punish- 
ment of  injuries  to  persons,  and  that  this  is  in  accordance  with 
the  general  principles  of  law,  as  the  consent  of  the  person  to 
whom  hurt  is  caused  does  not  avoid  the  intrinsic  criminality  of 
the  delict  of  causing  hurt  ;  and  the  person  causing  it  would  in 
vain  invoke  in  his  defence  the  maxim  vole7iti  non  fit  injuria.  Ge 
n'' est  pas  dam  V inter et  seul  des  particuliers  que  la  societe  pnnit ; 
elle  reprirne  les  attentats  contre  les  perso?ines,  parceque  ces  atten- 
tats atteitjnent  la  rollectivite  elle-meme,  et  nul  ne  peut  autoriser 
a  violer  en  sa  personne  les  lois  qui  interessent  I'ordre  public.  He 
continues  that  if  the  consent  of  the  injured  party  does  not 
destroy  the  criminality  of  the  act,  it  no  more  effaces  the  cul- 
pability of  the  doer,  for  the  culpability  results  only  from  the  will 
of  committing  an  action  of  w^hich  one  knows  or  can  know  the 
criminal  character.^"  Similarly  Francesco  Carrara  observes  that 
La  lesione  del  consenziente  e  sernpre  una  lesione  personale,  la  quale 

(/)  The  injary  to  one'^elf  is,  as  a  rule,  DOt  punishable,  except  \vhen  it  is  directed  to 
injure  the  rights  of  others,  and  if  it  be  from  that  point  of  view  specially  contemplated  as 
an  independent  delict  by  the  law  in  force. 

(g)  Who  intentionally  by  solf-mutilition  or  in  some  other  way,  makes  himself  uniit  fo 
the  fulfilment  of  conscriptional  duty,  or  allows  another  to  make  him  so. 


=■5  Carr.  Prog.,  XW8  (u).  |  *"  15  L.  A.,  853. 

5  0  IV.  Gar.  Dr.  Pen.,  357. 
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di  regola  deve  punirsi ;  franne  che,  per  h  regole  generali 
delta  imputazione,  possa  questa  eliminarsi  per  vera  mancanza 
di  dolo.  ^  (A) 

In  Germany,  Halschner,  Liszt,  Oppenhof,  Hepp,  Geyer, 
Riidorf,  and  Breithaupt  maintain  that  consent  does  not  oper- 
ate to  remove  the  criminality  of  acts  causing  bodily  injuries, 
and  that  such  acts  are  criminal,  even  when  done  with  the  con- 
sent of  the  injured  person.  Breithaupt,  in  his  work  on  Volenti 
non  jit  injuria,^ "  thus  says  :  '•'(Homicide)  if  viewed  externally, 
i.e.,  according  to  its  effect,  is  nothing  but  an  intensified  bodily 
injury.  If  the  State  has  the  right  to  punish  the  former,  we 
must  admit  its  right  to  punish  the  latter  which 
is  merely  to  be  looked  upon  as  a  stage  {Stadium)  of  the 
former.  Even  if  viewed  from  the  same  economical  point  of 
view,  which  we  have  laid  stress  on  in  the  case  of  homicide  by 
consent,  the  State  cannot  permit  that  its  citizens  should  mu- 
tually deprive  each  other  of  their  bodily  integrity  according  to 
their  own  free  will.  If  the  state  requires  for  its  existence  the 
lives  of  its  citizens,  so  must  it  also  consider  it  necessary  that 
they  should  live  in  such  a  manner  that  their  bodily  health 
may  permit  them  to  go  about  their  business,  to  fulfil  their 
duties  towards  their  fellow-creatures  and  the  State,  in  order 
thereby  to  remain  useful  members  of  society.  For  just  as  it 
is  imjDossible  for  the  State  to  exist  without  citizens,  so  is  this 
existence  equally  impossible  if  the  citizens  indeed  live,  but  for 
example  only  do  so  in  a  crippled  or  impotent  manner  ;  and 
therefore  the  legislator  cannot  in  an  unlimited  fashion  permit 
bodily  injury  with  consent  If  this  were  the  case  there  miglit 
arise  a  want  of  people  suitable  for  military  service,  wliich 
would  be  highly  important,  and  a  great  deal  of  miscliief  might 
also  be  caused  by  the  free  practice  of  quacks.  The  State 
therefore  justly  wishes  to  prevent  the  appearance  of  such  a  state 
ofatfairs  endangering  the  pubhc  safety  ;  and  it  cannot  therefore 
take  into  consideration  whether  tliis  appearance  is  due  to  the 
consent  of  the  directly  injured  party  in  such  a  case,  or  not. 
The  generally  injurious  effect  is  the  same  in  both  the  cases, 
and  in  both  cases  the  State  has  the  right  to  look  upon  it  as  an 
infringement  of  the  law."  He  makes  no  distinction  between 
severe  and    slight    bodily    injuries,    and    goes    on    to  observe: 

[h.)  The  injury  to  a  consenting  person  13  always  a  personal  injury,  which,  as  a  rule 
ouglic  to  be  punished  ;  eiicept  when  the  general  rule  of  imputabillty  can  exclude  the 
punishment  on  account  of  the  real  want  of  dolus. 

»  Carr.  Prog.,  Art.  1108  (n).       i      1  a  P.  88. 
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"According  to  these  points  whicli  have  been  generally  develop- 
ed, the  State  cannot  on  principle  make  any  difference  whether 
there  is  a  severe  bodily  injury  or  a  slight  one.  For  first  of  all, 
in  many  cases  it  is  difficult  to  decide  at  the  very  outset, 
whether  an  injury  which  has  Just  taken  place  is  slight  or 
severe,  as  a  decision  on  the  point  can  frequently  he  given  only 
after,  the  completion  of  the  healing  process  ;  !ind  secondly  it  is 
possible  that  a  person  to  whom  a  slight  bodily  injury  has  been 
caused  may  be  just  as  incapable  under  certain  circumstances  of 
fulfilling  his  civic  or  State  duties  respectively  as  one  who  has 
suffered  a  severe  bodily  injury." 

The  Reichsgericht  also  takes  the  same  view,  and  in  its 
judgment  dated  the  15th  November  1880  held  that  die  Korper- 
verleizung  mit  Einwilligung  prinzipaliter  zu  strafen  sei,  und 
zwar  ohne  Unterschied,  oh  sie  Idcht  oder  schwer  ist,  und  dass 
die  entgegengesetste  Ansicht  unrichtig  ist.  (a) 

Apart  even  from  the  doctrine  of  the  inalienability  of  rights, 
it  appears,  however,  to  be  clear  that  the  effects  of  slight  or 
ordinary  hurt  can  hardly  go  beyond  the  person  injured,  while 
grievous  hurt  may  often  prevent  him  from  working  for  and 
discharging  his  duties  to  society.  As  a  general  rule,  a  person 
is  therefore  held  incompetent  to  consent  to  such  injury  as  will 
directly  interfere  with  his  discharge  of  his  duties  to  the  State, 
or  as  is  so  severe  that  it  must  interfere  with  them.  Thus 
Stephen  in  his  Digest  of  Criminal  Law  ^  lays  down  that  one 
has  a  right  to  consent  to  the  infliction  upon  himself  of  bodily 
harm  not  amounting  to  a  "  maim,"  which  for  the  purposes  of 
this  rule  is  '•  bodily  harm  whereby  a  man  is  deprived  of  the 
use  of  any  member  of  his  body  or  of  any  sense  which  he  can  use 
in  fighting,  or  by  the  loss  of  which  he  is  generally  and 
permanently  weakened." 

This  distinction  was  recognized  even  in  the  English  Common 
Law,  in  which  mayhem  was  always  considered  an  in- 
dictable ofifence.  Thus  Lord  Coke,  observing  that  the  life 
and  members  of  every  subject  are  under  the  safeguard  and 
protection  of  the  King,  referred  to  a  case,  in  w^hich  "  one 
Wright,  a  young,   strong,   and  lustic  rogue,  to  make  himself 

(i)  Bodily  injury  with  consent  la  to  be  punished  on  principle,  and  indeed 
■without  any  difference  as  to  whether  it  be  slight  or  severe,  and  that  the  opposite  view  is 
incorrect.  / 

'  Art.,  227. 
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impotent,  thereby  to  have  the  more  colour  to  hegge,  or  to  be 
reheved  without  putting  himself  to  any  labour,  caused  his 
companion  to  strike  off  his  left  hand,  and  both  of  them  were 
indicted,  fined  and  ransomed  therefor."  ^  So  East  in  his 
Treatise  on  the  Pleas  of  the  Crown,  says  ■*:  "  The  statutes  of 
H.  4.  H.  8,  and  Car.  2  are  evidently  directed  to  the  maimino- 
of  others  ;  but  a  person  who  even  maims  himself,  or  procures 
another  to  maim  him,  that  he  may  have  more  colour  to  beg  ; 
or  disables  himself  to  prevent  being  pressed  for  a  soldier ;  is 
subject  to  fine  and  imprisonment  at  common  law  ;  and  so  is 
the  party  by  whom  it  was^ected  at  the  other's  desire."  So  also 
Dr.  Bishop  says  ^  :  "It  being  the  gist  of  the  crime  in  mayhem 
that  the  injured  person  is  rendered  less  able  in  fightinir,  one 
may  not  innocently  maim  himself ;  therefore,  if  at  his  request 
another  maims  him,  both  are  guilty." 

On  the  other  hand,  Binding,  Wachter,  Schwartze,  Ortmann, 
Zimmermann  consider  that  even  the  severest  bodily  injuries 
will  be  excused  if  caused  with  the  consent  of  the  injured 
person.  Olshausen  has  also  taken  that  view  in  his  Commentary 
on  the  German  Penal  Code.  Commenting  on  §  223  dealino- 
with  the  offence  of  causing  hurt,  he  says  ^  that  the  force  of  the 
maxim  volenti  non  fit  injuria  is  indeed  gerade  bei  Kdrperver- 
Itzgen  sehr  bsstritten,  allein  iciiJirend  die  Natur  geiinsser 
Delilde  der  Anirendung  iener  Regel  geradezu  iciderstrebt, 
lasst  solches  von  der  Korperver  Istzung  sich  nicht  sage?!. ;  ijn 
Gegentheil  ist  die  vbllige  Versajung  Hirer  Antcsndbarlceit  avf 
aVe  Korperverltzgen  entsclmden  dem  aUgemeinen  Rechtsb'e- 
icusstsein  zuicider,  so  weriig  dieses  freilich  billiqt,  dass  auch 
schioere  Korperverltzgen  (§§  224 — 225j  in  Folge  ertheilter 
Einicilligung  des  Verletzlen  straflos  bleihen.  Zimachst  i4 
hervorzuheben,  dass  die  Bestimmungen  der  §§  223  f.  nur  im  In- 
teresse  des  unmittelbar  betrofenen  Individuums  gegeben  sind, 
loie  daraus  hervorgeht,  dass  nur  die  Korperverletzung  eines 
Anderen  best  raft  tvird ;  die  Vorschrift  des  (§  142)  wonar-h 
ausnahmsiceise  die  Selbstuerstiimmehmg  strafbar  ist,  bestdtiqt 
lediglich  die  Regel.  Bei  dieser  Sachlage  Jcann  bei  dem  Schweigm 
des  Gesetzes  ilber  die  Strqfbarlceit  einer  mit  Einwilliqung  des 
Verletzten  erfolgenden  Korperverletzung  konsequenter  Weise 
nur  angenommen  werden,  dass  Basselbe  bei  vorliegender  Einicilli- 
gung  die    Bechtswidrigkeit   filr    aiisgeschlossen    eraehte.     Dazu 


3  Co.  Litfc.,  127n.  I  '    I.  140. 

4  p.  390.  "  1'.  80-t. 
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treten    einige    Spezialhestimmvngen  des   StGB.,  vor  alien    der 
bereits  cit.    §  142,  Nmh  dessen  Abs.  2  dis  Korpsrverlefzung  einss 
Andtren  sogar  bei  vorliegenihm  Verlangen  desselben  hestraft  ivird, 
aber  unter  Umstanden,die  solchesim  staatlichen  Interesse ausnahw.s- 
icsise  erforde?'n;  es  lolrd   hier  aber    nicht,  wis  im  §  Si  6    bei  der 
Todtung  auf  Verlangen,  der  mildeste  Fall  der  Todtung  eines  Ein- 
ivilliganden   unter  eine  privilegirte  Strafnndrohung  gestellt^  son- 
dern  offenbar  der — nach  Ansicht  des  Gesetzgsbers — alleineine  Be- 
strafung  erheischende  Fall  uberhaupt  kriminalisirt .  Wenn  ferner 
§  2 1 6  bei  den  Tddtungsverbrechen  in  dem  Verlangen  des  Getodteten 
den  Grund  filr   eine  bedeutende  Strafmilderung  sieht,  so   vnirde 
die  viillige    Ignorirung  des  Verlangens  bei  der  Korperverletzung 
damit  loenig  harmoniren,  endlich  wiirde  bei  der  entgegenstehenden 
Ansicht  die  schwere  Kor perverletzung  eines  Einwilligenden  nach 
den^^  224/.  bedeutend hdrter  zu  best", aftnseinals der — -dieschiver- 
sten,in  'Jodiungsabsicht  vorgenommenen,  Fdlle  der  Korperverletz- 
ung   einschliessende — Versueh  der  Tortung  aus  §  216,/a//s    der 
Versmh  dieses    Vergehens  uberhaupt  strafbar  uy'cre.     Man  hat 
deshalb  durch  die   Einvnlligung  des  Verletzten  den     Ausschluss 
der  Rechtsimdrigkeit  in  alien  Fallen   der  Korperverltzgen   des 
Absr.hn.    17     anzunehmen   und    sind    daher    bei    vorliegender 
Etniuilligung   aucJi  die  gef'dhrliche  und  die  schivere   I\drperver- 
letzungen  fur  strajios  zu  erachten.Q')  The  correctness  of  thiscon- 
stiuctiori  of  the  German  Code  is  denied  by  a  number  of  jurists. 


( /')  very  rmach  disputed  in  the  case  of  bodily  injuries,  but  whereas  tbe  nature  of  certain 
crlmei  is  directly  opposed  to  tiie  application  of  tliis  rule,  the  cases  of  bodily  injury  do 
not  allow  the  same  to  be  snid  of  them,  It  would,  on  the  contrary,  be  directly 
opposed  to  the  general  spii-it  of  law,  if  we  wished  to  completely  deny  its  applicability  in 
oases  of  bodily  injury,  although  the  law  does  not  allow  that  severe  bodily  injuries  should 
remain  unpunished  even  after  consent  has  been  given  by  the  iinjured  party.  We  must 
first  of  all  lay  stress  on  the  fact  that  the  provisions  of  §  233  have  been  promulgated 
in  the  direct  interest  of  the  immedintely  concerned  individual,  as  will  also  be  seen  from 
the  fact  that  only  the  bodily  injury  to  another  is  punishable  ;  the  provisions  of  §  I4i 
which  exceptionally  make  self -mutilation  punishable  merely  go  to  prove  the  rule 
Owing  to  this  state  of  afEairs,  we  may  consequently  infer  that  in  case  of  the  law  being 
silent  concerning  the  penality  of  an  act  committed  with  the  consent  of  the  injured  party, 
the  law  will  consider  the  illegality  of  the  act  as  excluded  if  oonsent  be  really  present. 
There  are,  besides  a  few  special  provisions  in  the  Penal  Code  :  first  of  all  §  142 
already  mentioned,  according  to  which  bodily  injury  to  another  even  at  his  request 
shall  be  punishable,  but  under  circumstances  which  are  exceptionally  required  in  the 
interest  of  the  State.  In  this  connection  however,  the  only  case  which  requires  punish- 
ment has  been  made  criminal,  and  not  as  in  §  216  in  the  case  of  killing  ou  request, 
where  the  mildest  form  of  the  killing  of  a  oousenting  party  has  been  made  liable  to  a 
special  punishment.  When  furthermore  §  216  finds  in  the  request  of  the  killed  person  a 
ground  for  a  material  mitigation  of  punishmient,  it  would  but  little  harmonize  with  this, 
if  we  wished  to  enti''ely  ignore  the  force  of  the  reque^t  in  the  case  of  bodily  injuries. 
Finally  in  the  case  of  an  opposite  opinion,  the  bodily  injury  to  a  oousenting  person  ac- 
cording to  §  524,  would  have  to  be  punished  much  more  severely  than  the  attempt  in 
§216,  including  the  severest  cases  of  bodily  injury  committed  with  an  intention  to  kill,  in 
case  the  attempt  of  this  offence  were  punishable  at  all.  Theexclusion  ofillogality  is,  there- 
fore, to  be  inferred  in  all  the  cases  of  bodily  injury  under  P  art   17  (dealing  with   offences 


414  EFFECT  OF  CONSENT  ON  VOLUNTARY  CAUSING  OP  HURT.  [S.  209. 

Breithaupt  in  lais  work  on  Volenti  non  fit  injuria  thus  says;" 
"  class  die  Korperverletzung  mil  Einwilligung  auf  Grund  der 
§§  223/(/.  ehsnso  zuhestrafen  ist,  als  wenn  die EinwHligung nicht 
ertheilt  ware.  Es  ist  daher  unzulcissig,  von  §  21 6  auf  §  225  zu 
schliessen,  ivie  es  Binding,  Zimmermann,  Ortmann,  Kronecker 
u.  A.  thun.  Auch  der  Vergleich  mit  §  142  hsrechtigt  in  keiner 
Weise  zu  einer  dsr  unsrigen  entgegengesetzten  Auffassung.  Da- 
durch,  dassder  Gesetzgeber  im  §  l4'2  ausdrilGklich  die  Korperver- 
letzung mit  EinwHligung  iinter  Strafe  stellt,  will  er  nicht,  icie 
Zimmermann,  Ortmann,  Binding  u.  A.  mzhr,  die  Korperverlet- 
zung mit  Eimcilligung  ausnahmswsiss  bestrafen,  w'dhrend  er 
sie  sonst  straflos  wissen  loill  (a)  Referring  to  a  speech  of 
Herr  Laskar  in  a  debate  in  the  Reichstag  in  its  sitting  of  the 
4fch  April  1870,  Breithaupt  infers  that  ^  der  Gesetzgeber 
zwischen  Korperverletzung  im  Allegemeinen  und  Korperverlet- 
zung mit  Einwilligung  nicht  nur  nicht  unterschieden  hat,  sondern 
dass  er  auch  diese  Unterscheidung  nicht  machen  wollte ;  es 
muss  demnach,  da  femer  die  Einwilligung  in  unserem  St.  G. 
B.  kein  allgemeiner  Mild erungsgr und  ist,  die  Korperverletzung 
mit  der  poena  ordinaria  ganz  nach  den  Bedimmungen  des 
XVII.  Abschnitts  bestraft  werden  ;  denn  es  kommt  nur  darauf 
an,  dass  der  im  Gesetz  als  nothwendig  bezeichnste  Thatbestand 
vorhanden  ist,  und  dieses  ist  der  Fall,  da  Korperverletzung 
Korperverletzung  bleibt,  auch  wenn  der  Verletzte  seine  Einioilli- 
gung  dazu  gegeben  hat."  {b) 

In  Italy  also  Giulio  Crivellari  in  his  Concetti  Fondamentali 
Di  Diritto  Penale,  speaking  of  the  criminality  of  grave  injuries 
caused  to  a  person  with  his  consent,  says®:  Si  risponde  che  questi 

causing  bodily  injurynf  there  be  oonaeat,  and  dangerous  and  severe  bodily   injuries   are 
also  to  be  considered  free  from  punishment  in  the  case  of  its  presence. 

(a)  That  bodily  injury  withoonaent  is  to  be  punished  on  the  ground  of  223  and  the  follow- 
ing paras,  just  as  if  consent  had  not  been  given.  It  is  therefore  incorrect  to  draw  any 
conclusion  from  §  21.6  regarding  the  constrnction  of  §  225,  as  Binding,  Zimmermann,  Ort- 
mann, Kronecker  and  others  have  done.  Nor  does  a  comparison  with  §  142  in  any  way 
justify  us  in  talsing  the  opposite  view.  The  legislator  by  providing  expressly  for  the 
punishment  of  bodily  injury  with  consent  in  §  142  does  not  wish  to  pui^ish  it  in  this  case 
exceptionally,  and  to  leave  it  free  in  other  oases  as  Zimmermann,  Ortmann,  Binding  and 
others  argue. 

(J)  That  the  legislator  has  not  only  not  distinguished  between  bodily  injury  in  general 
and  bodily  injury  with  consent,  but  that  he  did  not  wish  to  do  so.  Now  as  consent  is  no 
general  ground  of  mitigation  according  to  our  Penal  Code,  bodily  injury  with  consent 
must  therefore  be  punished  with  the  ordinary  punishment  according  to  the  provisions  of 
Part  XVII,  for  the  question  is  whether  there  exists  the  corpus  delicti  described  as  neces- 
sary by  the  law,  and  this  is  the  case,  for  bodily  injui-y  remains  bodily  injury  even 
when  the  injured  person  has  consented  to  it. 

^  P.  46  I  8  p.  5,  1  "  Art.  1423 
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atti  debhono  andare  impuniti  per  Vinnocenza  del  fine  che 
esclude  il  dolo  ;  onde  hisogna  eliininare  ogni  idea  di  crimi- 
nosita  da  un  atto  posto  in  essere  alio  scopo  legittimo  di 
liherare  una  creatura  umana  da  un'  affezione  viorhosa  o  da 
una  deformita  0  da  un  pericolo  nella  salute.  Etanto  e  do  vero 
{si  soggiunge),  che  ogni  qitalvolta  si  configura  nella  lesione 
consentita  unfine  doloso  si  procede  senz'esitazione  a  riconoscerne 
la  politica  imputabilita.  Parmi  siano  piu  nelvero  isostenitori 
delNmputahilita  di  codeste  lesioni,  perche  non  troverebbesi  una 
ragione  per  non  imputarle,  quando  e  imputabile  Von-icidio  del 
consenziente.  In  temadi  lesioni  per  sonali  il  dolo  pud  dirsi  insito 
"■  in  re  ipsa^\  Allorche  si  muiila,  si  deturpa  nella  faccia  una 
donzella  col  consenso  di  lei  che  vuole  in  tal  guisa  soddisfare  alle 
gelose  esigenze  del  suo  amante^  o  quando  §i  evira,  sia  pure  col 
consenso  della  vittima,  sia  pure  per  recare  un  vantaggio  economico 
al  paziente,  per  questo  fatto  il  paziente  rimane  imperfetto,  la 
donzella  diventa  deforme,  e  tutto  cib  Vagente  lo  sa,  lo  conosce,  lo 
vede.  Il  legislatore  ne  pud  nh  deve  toUerare  lo  sconcio  gravissi- 
mo,  che,  specie  neWevirazione,  h  contrario  ad  un  precetto 
naturale  d'ordine  supremo.  (*) 

In  Germany  also,  Merkel,  Schaper  and  some  other  jurists 
hold  a  middle  opinion,  namely,  that  consent  excludes  penality, 
but  only  in  the  case  of  slight  injuries. 

210.     The  same   view   has  been   adopted  in   India  also,  and 

appears  to  be  sound,  at  least  from  a  practical 
In  Indian  Crimi-  ^^^    ^f    ^ig^_      j^^i    ^^^^    -^  •      • 

nal    law,      consent      ^   .,  ,  ■        i      •  i   j_  ^  ,-■ 

justifies  every  hurt  ^^^h  ^^^  ^  "^i^c  legislature  Cannot  allow 
other  than  grievous,  any  person  to  inflict  it  on  any  other,  or 
even  to  suffer  or  take  the  risk  of  it  himself, 
except  when  it  is  only  slight,  and  is  not  intended  or  known 
to   be    likely  to  result  in  a  permanent  injury. 

(/i)  It  is  said  that  snoh  acts  ought  not  to  be  punished  owing  to  the  innocence  of  the 
aim  which  excludes  dolus  ;  wherefore  it  is  necessary  to  remove  every  idea  of  criaiiriality 
from  an  act  done  for  (he  legitima*-e  aim  of  freeing  a  human  being  from  a  morbid  affection 
or  from  a  deformity  or  from  a  danger  to  his  health._And  so  far,  and  this  with  right,  (it  ia 
added)  that  every  time  that  we  imagine  to  ourselves  a  criminal  intention  in  the  injury 
consented  to,  we  proceed  without  hesitation  iu  recognizing  its  political  imputability.  It 
appears  to  me  that  the  supporters  of  the  imputability  of  such  injuries  are  more  in  the 
right;  for  no  reason  could  be  found  for  not  imputing  it  to  them,  when  the  killing  of  a  con- 
senting person  is  imputable.  As  regards  personal  injuries,  the  dolus  can  be  said  to  be  innate 
in  the  offence  itself.  When  we  mutilate  or  disfigure  the  face  of  a  girl  with  her  consent  in 
order  that  she  may  thus  satisfy  the  jealous  demands  of  her  lover,  or  when  emasculation 
takes  place,  whether  it  be  with  the  consent  of  the  victim,  or  iu  order  to  procure  econo- 
mical advantage  to  the  patient,  by  this  act  the  patient  remains  imperfect,  the  girl 
becomes  deformed,  the  doer  knowing,  recognizing,  and  foreseeiug  all  this.  The  legislator 
neither  can  nor  ought  to  tolerate  such  a  grave  misdemeanour  which,  particularly  iu 
emasculation,  is  contrary  to  a  natural  precept  of  supreme  order. 
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This  is  provided  for  by  S.    87   of  the   Indian  Penal    Code 
which  laj's  down  that  "  nothing  which  is  not  intended  to  cause 
death  or   grievous  hurt,  and  which  is  not  known  by    the    doer 
to  be  likely  to    cause  death  or  grievous  hurt,    is  an    offence  by 
reason  of  any  harm    which  it  may   cause,   or    be   intended  by 
the  doer  to  cause,  to  any  person  above  eighteen  years    of  ao-e 
who  has  given  consent,    whether   express  or   implied,  to  suffer 
that  harm;  or  by   reason  of  any  harm  which  it  may  be  known 
by  the  doer  to  be  likely  to  cause   to  any   such  person    who  has 
consented    to  take   the   risk  of  that   harm."     The  section,  as 
originally  drafted,  contained  an  exception  only  in    favor   of  the 
harm  intended  or  known  by  the  doer  to  be  likely  to  cause  death. 
E.  Comyn  objected    that  "  the  public  are   surely   interested  in 
the  preservation  of  the  limbs  as  well  as  the  lives  of  the  Queen's 
subjects  ;    and   if  such   a    state   of  society   can  be  imagined 
as  that  in  which  one   may  allow  another  to   inflict   upon   him 
any    bodily   injury    short   of   death,  it  would  well  become  the 
legislator   to  step  in   and  save  persons  from  the   consequences 
of  their  own  free    and   intelligent   consent.      In    a   country 
thoroughly  civilized,  a  law  such   as   is  indicated  by  clause    69 
(now  S.  87)  would  in  all  probability  be  a  dead  letter  ;    but  in 
India,  where    so  much  self-infliction  and  voluntary  torture  are 
resorted  to,  it  seems  necessary  to  protect  men  from  themselves, 
rather   than  offer  impunity  to  those  who   are  assisting  in  their 
sufferings."     The  uords   referring  to   grievous  hurt  appear  to 
have  been    added  with  reference  to  that  objection,    though  the 
Commissioners  did  not  consider  it  of  much  weight. 

211.     Consent  may,  however,  under  section    87,  justify  acts 

which  cause  grievous  hurt,  provided  they  are 

,     Even    grievous      ^ot  intended  or  known  by  the  doer  to  be  likelv 

hnit  lustined  incer-       .  n      .i  •  i        ,  ,  / 

tain  cases  by  con-     ^^  cause  death  or  grievous  hurt,  even  though 
sent.  the  doer  may   have  had   reason  to  believe,  or 

actually  believed  that  death  or  grievous   hurt  would  be  caused 
by  them. 

The  section  is  not  restricted,  however,  to  acts  which 
actually  cause  harm  to  the  consenting  peison,  but  extends  to 
all  acts,  which,  though  not  actually  causing  harm,  are  intended 
to  cause  the  same.  This  will  be  the  case  mostly  with  acts 
which  may  be  an  offence  without  causing  harm,  simply  because 
of  the  intention  to  cause  harm  with  which  they  are  accom- 
panied, as  well  as  with  acts  which  on  that  account  are  of  the 
nature  of  the  attempt  of  acts  which  can  be  offences  by 
reason  of  the  harm  caused  by  them.  Thus  assault,  mischief, 
crimiual    trespass,    and    defamation    may    be     mentioned   as 
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instances  of  offences  in  which  the  acts  constituting  them  will 
be  criminal  without  causing  harm  to  a  person,  if  done  with 
the  intention  of  causing  harm  to  him. 

212.  The  exemption  created  by  the  section  further  refers  not 

only  to  acts  that  cause  harm  or  are  intended 

Taking    nsk  of    ^^  cause  harm  which  a  person  has  consented  to 

liarm     con   trasted  ,v        i      ,      i        ,  ,      ,i     ,  i      i  i 

with  consent  to  suirer,  but  also  to  acts  that  may  be  known  by 
suffer  harm.  the  doer  to  be  likely  to  cause  harm  to  a  per- 

son who  has  consented  to  take  the  risk  of  it. 
In  the  case  of  such  latter  acts,  no  harm  is  intended  and  therefore 
contemplated,  which  could  be  consented  to,  but  there  is  only  a 
risk  of  some  harm,  and  tlierefore  the  consent  can  be  only  to  take 
that,  risk.  Considerable  difficulty  has  arisen  sometimes  from  not 
making  a  sufficient  distinction  between  consenting  to  a  harm 
and  taking  the  risk  of  that  harm.  Strictly  speaking,  as  pointed 
out  above  in  S.  93,  a  man  can  be  said  to  consent  only  to  the 
act  causing  the  harm.  It  is  only  in  popular  language,  that  a 
person  can  be  said  to  consent  to  certain  harm,  and  he  is  said 
to  do  so  when  he  knows  that  the  harm  must  accrue  to  him  from 
some  act  he  has  consented  to,  and  does  nothing  to  avoid  or 
avert  it.  He  is,  on  the  other  hand,  said  to  take  the  risk  of 
that  harm,  only  when  he  does  or  consents  to  another  person 
doing  some  act  he  knows  to  be  likely  to  result  in  the  harm 
which,  however,  he  not  only  does  not  consent  to  suffer,  but 
wishes,  hopes  or  even  tries  to  avoid  or  avei"t. 

Nor  is  this  confusion  restricted  to  India.  It  is  noticeable 
even  in  the  writings  of  jurists  in  other  countries.  Thus  Kessler 
in  his  work  on  Consent^"  refers  to  an  American  case  in  which 
a  publicly  appearing  marksman  in  the  case  of  a  Tell-shot 
penetrated  the  skull  of  his  assistant  instead  of  the  apple  on 
his  head,  and  was  acquitted.  I  have  not  been  able  to  trace 
the  case  in  the  American  reports,  but  he  adds  that  a  German 
judge  would  have  to  do  the  same,  and  in  support  of  his 
view,  says:  Man  honnte  stch  versucht  fuhlen,  in  dem  Falle  des 
Kunstschiitzsn  ahnlioh  zu  argumentiren :  die  EimvilUgung 
bezoq  dch  nur  auf  das  Schiessen  bei  genauer  Eichtung  der 
Pistole  auf  den  Apfel,  nielit  bei  ihrer  Birhtung  auf  den  Sclui- 
del.  Dabei  wurde  man  jedooh  iibersshen,  loorin  die  Fahrldssig- 
keit  des  Schiltzen  bestand.  Nicht  dass  er  losdriickte,  als  das 
Korn  um  ein  Minimum  zu  tief  in  der  Kimme  des  Visirs  stand, 
w:ir  fahrldssig  ;   denn  iras  dem  Gesehicldesten  bei  Anspannung 

10  p.  m. 
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aller  Aufmerlsamkeit  passiren  Jcann,  ist  keine  Fahrlassigkeit, 
Bass  er  es  uberhaupt  unternahm,  so  hart  an  eiaem  lehenden 
Menscheyi  vorbeizuschiessen,  dadurch  handelte  er,  und  zwar  iin 
hdchsten  Grade,  fahrliissig.  In  diese  Handlung  aher  hatte  der 
Verletzte ein^ewilligt.  (')  Bi'eithaupt  in  his  work,  on  Volenti non 
fit  mjwnV  denies,  however,  the  correctness  of  this,  and  observes 
that  in  such  a  case  there  could  be  no  consent.  He  says  J^er 
Kunstschittze,  icelcher  einem  Andern  einen  Apfel  vom  Kopf 
scMessen  ivill,  hat  sich  von  vornherein  ganz  genau  iiher  die 
konkrete  Handlung,  ndmlich  iiher  das  Herabschiessen  des  Apf els, 
erkldrt,  und  nur  in  diese  Handlung  ist  eingewilligt  ivorden. 
Da  v:eder  der  Schiitze  noch  der  Getroffene  vorher  icissen  komi- 
ten,  oh  Uberhaupt  eine  Verletzung  eintreten  iciirde,  konnte  von 
einer  vorher  ertheilten  Einvnlligung  garnicht  die  Rede  sein  resp. 
niusste  eine  trotzdsm  ertheilte  Einwilligung  einer  nachher  that- 
sutthlich  eingetrelenen  Verletzung  gegeniiber,  von  welcher  vorher 
gar  keine  Bede  ivar,  gdnzlich  loirkungslos  sein,  iveil  diese  Ein- 
icilligung  nur  zu  einer  ganz  andern  konkret  hestimmten  Hand- 
lung :  ndmlich  dem  Herabschiessen  des  Apf  els  ertheilt  wordeyi 
wary^ 

He  in  fact  maintains  that  there  can  be  no  question  of  consent 
in  the  case  of  offences  committed  by  negligence,  as  consent 
can  be  given  only  to  a  definite  act;  and  clearly  lays  down  :  ^^ 
Derjenige,  ivslcherlsich  der  Gafahr  einer  Verletzung  aussetzt,  d.h. 
sich  darauf  gefasst  mncht,  verletzt  zu  werden,  keinesivegs  als  ein 
ie  din  Verletzung  JEinu-illigedner  juristisch  zu  behandelen  ist.'-''' 
Meyer  says  the  same.  Halschuer  also  dissenting  from  Wachter 
as    to    the    application  of   the  principle  volenti  non  fit  injuria, 

(J.)  Wc  may  feel  inclined  to  argue,  that  the  consent  referred  sonly  to  shooting  in  a 
straight  direction  with  the  apple  and  not  in  a  line  with  the  skuU.  We  would  thereby,  how- 
ever, overlook  what  the  oarelMsness  of  the  'marksman  consisted  in.  It  was  not  careless- 
ness that  he  fired  when  the  aim  was  just  a  little  below  the  mark ;  for  that  is  not  careless- 
ness which  may  happen  to  the  most  skilful  person  in  the  exercise  of  his  greatest  atten- 
tion. He  acted  carelessly,  however,  and  in  the  highest  degree  so,  in  the  fact  that  he  at  all 
undertook  to  shoot  so  hard  by  a  living  person.  To  this  act,  however,  the  injured  party- 
had  consented. 

(a)  The  marksman  who  wishes  to  shoot  an  apple  off  another's  head,  has  from  the  very 
outset  declared  himself  regardinff  the  concrete  act,  i.  e.,  the  shooting  down  of  the  apple, 
and  only  to  this  act  consent  has  been  given.  As  now  neither  the  marksman  nor  the  per- 
.-.on  struck  could  know  beforehand,  whether  an  injury  would  take  place,  there  can  be  no 
question  of  a  consent  previously  granted,  or  rather  consent  even  if  given  could  have  no 
effect  as  regards  an  injury  which  actually  took  place  afterwards,  and  of  which  of  course 
there  could  have  been  no  question,  because  consent  had  been  given  to  quite  another 
concrete  and  definite  act,  namely,  the  sliooting  down  of  the  apple. 

('')  He   who   exposes  himself  to  the  danger  of  an  injury,  i.  i- ,  is  prepared  to  ha  injured, 
)3  by  no  moaus  to  be  dealt  with  juridically,  as  one  who  consents  to  an  injury. 


1'  P    28.  I  12   p    29  I  i:<  Lohrbuch,  318. 
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says  that  he  who  with  full  consciousness  exposes  himself  to   a 
danger  to  his  life  does  not  yet  intend  to  lose  it." 

The  question  often  arises  when  the  harm  in  question  is 
death.  Mr.  Mayne  in  his  work  on  the  Criminal  Law  of 
India,'^  in  distinguishing  between  "  consenting  to  death  "  and 
"taking  the  risk  of  death,"  says  :  "A  man  consents  to  death 
when  the  infliction  of  it  is  a  friendly  proceeding,  which  he 
authorises.  He  takes  the  risk  of  death  when  it  is  a  hostile 
proceeding,  which  he  neither  consents  to  nor  authorizes,  but 
which  he  foresees  as  the  possible  termination  of  a  conflict  on 
which  he  is  determined  to  enter."  It  does  not  appear, 
however,  that  the  friendliness  or  the  hostility  of  the  proceed- 
ing is  material  to  the  distinction,  which  really  turns  only  on 
the  act  contemplated,  and  on  the  character  of  the  relation  of 
the  resulting  harm  to  that  act.  An  act  directly  contemplated, 
and  the  harm  resulting  from  it  as  a  certain  consequence,  is 
said  to  be  consented  to.  A  harm  only  known  as  likely  to 
result  from  a  contemplated  act  cannot  be  said  to  be  consented 
to,  but  a  person  doing  that  act  or  allowing  that  act  to  be 
done,  Y  ith  a  knowledge  of  the  harm,  may  be  said  to  take  the 
risk  of  that  harm. 

In  Samshere  Khan  v.  The  Empress^^  it  was  argued  against 
the  applicubility  of  the  5th  exception  of  S.  300  to  a  case  of  a 
faction-fight  that  the  party  killed  did  not  intend  to  get  himself 
killed  if  he  could  help  it.  White,  J.,  pointed  out,  however, 
that  the  language  of  the  exception  was  not  confined  to  the 
cases  where  a  man  consented  to  suffer  death,  but  extended  also 
to  those  where  he  consented  to  take  the  risk  of  death,  and 
said:  " Although  it  was  Khoaz's  intention  to  escape  death  if 
he  could,  yet  he  not  the  less  ran  the  risk  of  death,  when  an 
armed  man  he  joined  in  encountering  armed  men,  and  he  did 
this  voluntarily,  and  therefore  with  his  own  consent." 

In  Queen- Empress  v.  Naywnuddin,^''  Ghose,  J.,  observing 
that  there  was  an  obvious  distinction  between  suffering  death 
and  taking  the  risk  of  death  with  one's  own  consent,  said  : 
"In  the  case  of  a  person  who  is  said  to  have  suffered  death 
Avith  his  own  consent,  some  definite  circumstances  both  as  to 
time  and  the  mode  of  inflicting  death,  consented  to — as  in  the 
case  of  a  suttee — should,  no   doubt,  as   has   been    observed  by 
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Pigot,  J.,  be   proved.     But  I  am   disposed  to  tliink   that  this 
rule  cannot  ahvaj'S  apply  in  tlie  same  Avay  in  the  other  case." 

A  duel  is  often  talked  of  as  a  case  of  consent  to  death, 
but  the  consent  in  that  case  is  only  to  the  act  of  fighting,  and 
not  to  the  causing  of  death,  though  there  is  a  taking  of  the  risk 
of  death.  Thus  in  the  very  case  of  Queen-Empress  v.  Nayamud- 
di-n}^  Ghose,  J., went  on  to  observe,  that  "  in  the  case  of  a  person 
entering  into  a  duel  with  another  person,  both  being  armed, 
neither  of  the  combatants  specially  consents  to  being  killed  : 
each  of  them  hopes  to  come  out  victorious,  butknows  fully  well 
at  the  same  time  that  he  incurs  the  risk  of  being  killed — so 
in  other  cases  of  the  kind  where  two  persons  in  concert 
with    each  other  deliberately  fight  with  deadly  weapons." 

The  same  view  is  taken  in  Germany.  Thus  Breithaupt,  in 
his  work  on  Volenti  non  fit  injuria,^'^  says:  '■'' Einwilligung  heim 
Duell  bezieht  sich  niimlich  nicht  eigentlich  auf  die  Todtung  oder 
Veiletzung,  cielmehr  ist  ein  jeder  Duellant  Jiier  bemilht,  diese 
von  sich  ahzuicendeu  und  seineni  Gegner  die  Gefahr  zu  bereiten. 
Belde  hampfeii  zvgleich  ziir  Abicendung  dtr  Gefahr  von  sich 
selbst ;  sie  hahen  sich  Beide  nur  in  den  selbstgewoUten  Zustand 
der  Nothirshr  verset?:t,  und  von  dam,  der  sich  loissentlich  in  die 
Gefahr  begiebt,  kann  man  nur  uneigentlich  sagen,  dass  er  den 
eingetrofenen  schlimmen  Erfolg  gewollt  und  zuvor  genehmigt 
hat.  Es  litgt  also  hier  nur  eine  Einicilliguiig  in  die  allgemeine 
AngriffsJiandlung,  nicht  in  die  durch  dieselbe  beirirlcte  Verlet- 
zuijg  vor."  '"^  Kessler  also  in  his  work  on  Einwilligung^"  says 
^'die  dchteEiiiwilligung  allemal  in  nichts  Anderem  als  i  ?n  Wollen 
der  Handluvg,  insbe.vondere  nicht  im  Wollen  de?  Erfolgesbesteht, 
so  ist  es  klar,  dass  das  Einlassen  auf  einen  Z weikanvpf  die 
heiderseitige  Einivilligung  in  die  aggressive  Thdtigkeit  des 
Anderen  enthdlt." 

In  the  corresponding  section  of  the  original  draft  of  the 
Code,  the  clause   "  or  be  known  by  the    doer   to    be   likely  to 

(a)  Consent  in  the  case  of  a  duel  does  not  refer  actually  to  the  kiUing  or  injury  ;  either 
duelist  endeavours  rather  toward  off  the  danger  from  himself  and  to  expose  his  opponent 
to  it.  Both  fight  at  the  same  time  trying  to  save  themselves  from  danger  ;  they  have 
both  only  placed  themselves  in  a  self-imposed  state  of  self-defence,  and  it  could  only  be 
said  of  one  who  knowingly  exposes  himself  to  a  danger  that  he  had  willed  it  orapproved  of 
it.  There  is  therefore  consent  in  thia  case  only  to  the  general  mode  of  attack,  and  not  to 
the  injury  caused  by  it.  Keal  consent  consists  only  in  the  willing  of  the  act,  and  espe- 
cially not  in  the  willing  of  the  effect.  It  is  therefore  clear  that  in  entering  into  a  duel  the 
mutual  consent  lefcrs  only  to  the  aggressive  acts. 
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cause"  was  placed  immediately  after  the  clause  "or  be  in  tended 
by  the  doer  to  cause  ; "  and  the  clause  ''  or  to  take  the  risk  of 
that  harm"  after  the  clause  "to  suffer  that  harm."     Tlie  section 
Avas  thus  evidently  very  broad,  and  would  include  even  cases  in 
which,  though  the  harm  was  caused  or  intended  to   be  caused, 
and,  therefore,    known  definitely  to   the    person  doing  the  act, 
yet  might  not  be  known  definitely  to  the  person  to  whom  it 
was  caused  or  intended  to  be  caused,  and  who,  therefore,  could 
not  consent  to  suffer  it,    but   could    only   take  its   risk.     The 
Committee  of  1854  in  their  draft  submitted   in    1856,    changed 
the  phraseology  of  the  section,  making   it   as   it   now    stands. 
They,  however,  left   the  same  phraseology   in  the  next  section 
intact,    and    actually  introduced  it  in  the  section  after  that,  so 
that  the   alteration  in   section  87   must  have  been  deliberate, 
and  could  not  have  been  made  except  for  some  reason.     No 
reason,  ho^vever,  is  reported  as  having  been  given  ;  and  the 
effect  of  the  alteration  can  be  only  to  narrow  the    signification 
of  the  section,  and  to  restrict  the  clause  as   to  the  consent  to 
suffer  harm  to  the    cases    in    which    the   harm  is  caused  or  in- 
tended to  be  caused,  and  the   clause  about  "consent"  to  take 
the  risk  to  the  cases  in    w^hich    the   doer  of  the  act  may  only 
know  that  he  is  likely  to  do  harm. 

The  section  would  thus  exclude  cases  like  that  given  above, 
and  yet  this  could  not  have  been  intended  ;  as  of  the  four  illus- 
trations given  by  the  framers  of  the  draft  Code,  the  Committee 
retained  only  one,  and  in  that,  wdiilethe  harm  caused  may  have 
been  intended  by  the  person  whose  act  caused  it,  the  person  to 
whom  the  harm  was  caused  could  not  have  known  it  exactly,  and 
could,  therefore,  only  take  the  risk  of  it.  This  illustration  pro- 
vides that  if  A  and  Z  agree  to  fence  with  each  other  for  amuse- 
ment, the  agreement  implies  the  consent  of  eachtosuffer  any  harm 
which  in  the  course  of  such  fencing  may  be  caused  without 
foul  play  ;  and  if  A,  while  playing  fairly,  hurts  Z,  A  commits 
no  otfence.  In  this  case  A  intends  to  cause  the  hurt  caused, 
but  its  nature  was  not  known  to  the  person  to  whom  it  was 
caused,  and  he  therefore  could  not  consent  to  that  harm  or  take 
the  risk  of  it. 

213.  The  section,  even  as  it  now  stands,  will  cover  all  those 
"  manly  sports  and  exercises  which  tend 

Jl'ZrrZlT     to   give   strength,   activity,  and    skill  in 

the   use   or   arms,   and  are  entered  into 

merely  as  private   recreations  among   friends."     Thus   persons 


422  EFFECT  OF  CONSENT  ON  ACTS  DONE   VOU  BENEFIT.  [S.  214, 

playing  by  consent  at  cudgels,  or  foils,  or  wrestling,  will  be 
excusable,  even  if  death  ensue.  For,  though  doubtless  it  cannot 
be  said  that  such  exercises  are  altogether  free  from  danger,  yet 
the}:-  are  very  rarely  attended  with  fetal  consequences,  and  each 
party  has  friendly  warning  to  be  on  his  guard.^^  East  further 
observes  in  liis  Pleas  of  the  Crown,  that  "  the  reason  given  by 
Mr.  Justice  Foster,  for  considering  such  pports  as  lawful, 
seems  a  good  one ;  because,  says  he,  bodilj'  harm  is  not  the 
motive  on  either  side  ;  upon  the  supposition  of  which  motive, 
Lord  Hale  had  grounded  his  opinion  to  the  contrary.  To 
which  it  may  be  added,  that  the  weapons  ordinarily  made  use 
of  upon  such  occasions  are  not  deadly  in  their  nature,  unless 
urged  by  a  malicious  and  vindictive  spirit."  He  concludes 
"  that  Avhere  the  sport  itself  is  innocent  which  occasions  the 
death,  the  possibility  of  danger  arising  from  it  will  not  vary 
the  case,  and  convert  that  which  is  a  misfortune  into  an 
offence  :  yet  that  where  danger  may  arise,  due  and  ordinary 
caution,  such  as  is  usual  under  similar  cases,  ought  to  be 
used.  That  where  the  sport  itself  is  unlawful,  or  the  motive 
improper,  the  offence  will  be  thereby  enhanced  more  or  less 
according  to  the  probability  and  greatness  of  the  danger." 

In  India  the  fixing  of  the  age  of  consent  for  the  purposes 
of  section  87  at  eighteen  years  will,  however,  prevent  ordinary 
schoolboys  from  joining  in  any  sports  which  are  likely  to  cause 
any  harm. 

214.     The  other  sections  in  the  Indian  Penal  Code,  dealing 
Greater  effect  of  con-     '^'^^^  ^^^^  exemption  from  criminal  liability 
sent    on  acts  done  for      for  harm  caused  to    any    person   on   the 
benefit  of  person    con-     ground  of  that  person's    consent,     have 
senting.  reference  to  acts  done  in   good   faith    for 

the  benefit  of  the  person  to  whom  harm  is  caused  by  them.  In 
case  of  such  acts,  consent  is  naturally  considered  an  excuse  to  an 
extent  much  greater  than  in  the  case  of  those  which  are  at  the 
best  gratuitous  and  sometimes  professedly  mischievous,  or 
calculated,  and  sometimesevenintended  to  do  harm.  The  benefit 
for  the  purpose  of  the  rules  contained  in  these  sections,  and  of 
the  general  principle  on  which  they  are  based,  should  not 
consist  simply  of  money.  Mere  pecuniary  benefit  must  usually  be 
quite  an  inadequate  compensation  for  actual  injury  to  a  person, 
and  impunity    should  not  be  given  to  a   person  causing   injury 
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to  a  person's  life  or  body,  simply  because  he  intends  to  do  him 
sucli  good,  to  get  him  a  few  rupees,  or  a  piece  of  furniture,  or 
even  to  make  him  richer  in  money  or  master  of  more  acres. 
Such  benefit  does  not  appear  to  be  held  sufficient  to  excuse 
criminal  acts  in  any  system  of  jurisprudence.  The  contrary 
doctiine would  justify  even  slavery,  rape,  or  abduction  of  a 
woman  for  forcible  marriage,  on  the  ground  that  those  acts  would 
get  her  money  or  even  make  her  the  master  cf  a  large  fortune. 
The  Select  Committee  appointed  in  1854  to  consider  the  draft 
of  the  Indian  Penal  Code,  apparently  influenced  by  these  con- 
siderations, added  an  explanation  to  S.  92,  which  expressly 
provides  that  mere  pecuniary  benefit  is  not  benefit  within  the 
meaning  of  SS.  88,  89  and  92  of  the  Code. 

215.  Nor  is  the  restriction  of  good  faith  less  important  for 
the  purpose  with    which    these  acts  are 

Such  acts  tobe  justi-  nrrouped  tosjether  separately.  Bethune's 
bed    must   be   done    m       ^      r-j.     t  j  i.  i.     r  •     •      ^ 

good  faith.  dralt   did    not    exempt     irom     criminal 

liability  any  acts  other  than  those  done  in 
good  faith  for  the  lawful  benefit  of  the  person  harmed,  but 
extended  the  exemption  equally  to  all  such  acts  excepting  those 
meant  to  cause  death,  whether  the  consent  was  given  by  the 
person  harmed,  or,  if  he  was  under  12  years  of  age  or  of  un- 
sound mind,  by  his  lawful  guardian.  Within  the  meaning  of 
the  Indian  Penal  Code,  nothing  is  said  to  be  done  or  believed 
in  good  faith  which  is  done  or  believed  without  due  care  and 
caution.  This  qualification  of  good  faith  will,  therefore,  exclude 
from  excuse  on  the  ground  of  consent,  all  dangerous  opera- 
tions performed  by  unqualified  persons.  "We  apprehend," 
said  the  Indian  Law  Commissioners  in  their  first  Report  on 
the  original  Draft  of  the  Code,  "that  an  unquahfied  and 
ignorant  quack  could  hardly  be  excused,  for  it  is  not  to  be 
conceived  that  such  a  one  could  obtain  the  fi  ee  and  intelli- 
gent consent  of  any  person  to  his  performing  upon  him  an 
operation  dangerous  to  life,  but  by  misrepresentation  ;  and  such 
a  one  could  hardly  satisfy  a  court  of  justice  that  he  had  under- 
taken the  operation  in  good  faith,  for  good  faith  must  surely  be 
construed  here  to  mean  a  conscientious  belief  that  he  had  skill 
to  perform  the  operation  and  by  it  to  benefit  the  party,  while 
the  supposition  is  that  he  was  unskilled  and  ignorant. "^^ 

A   Kobiraj,    who    had    previously  cut    out  internal     piles 
successfully,  performed  the  same  operation  on  a  man  who  died 

2  8    p.  123. 
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from  the  loss  of  blood,  and  the  Calcutta  High  Court  held  that 
it  was  impossible  to  say  that  the  prisonev,  in  experimenting  in 
the  way  he  did,  without  any  knowledge  of  tlie  subject,  was 
acting  in  good  faith.  The  decision  pi-oceeded  on  tbe  ground 
that  the  Kobiraj  was  uneducated  in  matters  of  surgery  and  had 
no  regular  education  in -those  of  medicine,  audit  was  proved  by 
expert  medical  evidence  producedonbehalf  of  the  prosecution 
that  the  operation  performed  was  one  so  imminently  dangerous 
that  educated  surgeons  scarcely  ever  attempted  it,  and  treated 
the  complaint  of  internal  piles  in  a  totally  different  way.^^  In 
Reg.  V.  Long,"^^  Bajdey,  J.,  said  .•  ''It  matters  not  whether  a  man 
has  received  a  medical  education  or  not.  The  thing  to  look  at 
is,  whether,  in  reference  to  the  remedy  he  has  used,  and  the  con- 
duct he  has  displayed,  he  has  acted  with  a  due  degree  of  cau- 
tion, or,  on  the  contrary,  has  acted  with  gross  and  improper 
rashness  and  want  of  caution." 

216.     S.  88  of  the  Indian  Penal  Code  deals  with  such  acts, 

when  the  consent  to  them   is  given  by 

Extent  of  justification     ^he  person  to  whom  the  harm  is  caused 

y  consen  in  case  0  ac  s  contemplated  to  be  caused.      It  thus 

for  benetit  01  person  con-  J:  ,  .  ,      . 

senting.  provides     that      notlimg,   winch   is  not 

intended  to  t'ause  death,  is  an  offence  by 
reason  of  any  harm  which  it  may  cause,  or  be  intended  by  the 
doer  to  cause,  or  be  known  by  the  doer  to  be  likely  to  cause, 
to  any  person  for  whose  benefit  it  is  done  in  good  faith  and 
who  has  given  a  consent,  whether  express  or  implied,  to  suffer 
that  harm,  or  to  take  the  risk  of  that  harm."  It  has  been 
explained  above  in  S.  206,  that  under  section  88  of  the  Code 
consent  may  justify  any  act  other  than  that  intended  to  cause 
death,  and  that  eveo  acts  known  to  be  likely  to  cause  death 
and  actually  causing  death  may  be  justified  by  the  consent  of 
the  person  dying.  The  section  was,  however,  held  not  to 
exempt  from  culpability  certain  persons  who  performed  emas- 
culation on  a  person  at  his  request,  but  neither  by  a  skilful 
hand  nor  in  the  least  dangerous  way,  and  therefore  so  as  to 
cause  death,  but  without  knowing  on  account  of  their 
ignorance  that  the  operation  was  likely  to  cause  death.^° 

And  an  examination  of  the  section  shows  that  except  in 
regard  to  death,  there  will  be  no  criminal  liability  whether  the 
harm  is  caused  by  the  act,  or  intended   to  be  caused  by  it  by 
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the  dear  of  the  act,  or  known  by  the  doer  to  be  likely  to  be 
caused  by  it ;  and  whether  the  person  to  whom  the  harm  is 
caused  consent  to  suffer  that  harm  or  to  take  the  risk  of  it. 
Nor  is  there  any  restriction  in  the  section  as  to  the  competency 
or  age  of  the  person  consenting,  so  that  consent  given  by  any 
person  will  jusdfy  the  act  consented  to,  if  it  fulfil  the  subjec- 
tive qualifications  which  have  been  explained  in  Chapter  VII. 

217.     There  ni.ay  be  cases  in  which  a  person  may  be  deemed 

justified  in  causing  harm  to   another  for 

Acts    for  a   per*on'«     {lig  benefit,  even   against    his  desire.     A 

benefit     not     lastitierl  if  J_^  ._•  ■  ^ 

not  consented  to  bj  him.     fui'geon     may   thus  sooietimes   consider 

it  absolutely  necessary  for  a  person's 
recovery  from  a  dangerous  disease  or  for  saving  his  life  to 
operate  upon  him,  even  though  that  person's  nervousness  and 
ignorance  may  lead  him  to  withhold  or  deny  his  consent 
to  tlie  operation.  The  English  Criminal  Code  Bill  of  1879 
proposed  to  enact  in  its  section  67,  and  the  Canada  Criminal 
Code  has  actually  enacted  in  section  ,57,  that  "  every  one  is 
protected  from  criminal  responsibility  for  performing  with 
reasonable  care  and  skill  any  surgicil  operation  upon  any 
person  for  his  benefit,  provided  that  performing  the  operation 
was  reasonable,  having  regard  to  the  patient's  state  at  the 
time,  and  to  all  the  circumstances  of  the  case."  The  protec- 
tion thus  proposed  to  be  given  in  England  and  actually  given 
in  Canada  would  not  be  dependent  on  the  consent  of  the 
person  upon  whom  the  operation  was  performed,  and,  there- 
fore, would  be  absolute.  In  fact,  Stephen,  one  of  the 
framers  of  the  Bill,  in  his  Digest  of  Criminal  Law,  submits  it 
as  the  correct  rule  that  "  if  a  person  is  in  such  circumstances 
as  to  be  incapable  of  giving  consent  to  a  surgical  operation, 
or  to  the  iiitlictioia  of  other  budily  harm  of  a  similar  nature 
and  for  similar  objects,  it  is  not  a  crime  to  perform  such 
operation  or  to  inflict  such  bodily  harm  upon  him  without  Jiis 
consent  or  in  spite  of  his  resistance." 


The  Indian  Penal  Code  does  not,  however,  recognize  non- 
liability in  such  a  case  ;  and  the  surgeon  will,  under  the 
Code,  be  liable  criminally  for  the  effects  of  any  such  operation 
he  may  perform,  however  necessary  or  advantageous  the 
operation  may  have  appeared,  and  however  well  intentioned  it 
may  have  been.  Nor  is  this,  as  a  general  rule,  to  be  deprecated. 
The  contrary  would  be  to  give  to  a  person's  friends  or 
physicians  the  right  to  force  an  operation   which   he  declines. 

S4 
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"This,"  as  Hentbam  observes,  "would  be  to  substitute  a 
certain  evil  foi'  a  danger  almost  imaginary.  Distrust  and 
terror  would  watcli  by  the  sickinan's  bed.  If  a  physician, 
through  humanity,  goes  beyond  his  right,  and  the  experiment 
turns  out  unfavourably,  he  ought  to  be  exposed  to  the  rigour 
of  the  law,  and  his  intention,  at  most,  should  only  ser\e  aa 
an  extenuation  of  his  otfence." 

218.     It  may  be    otherwise   when   the  person  oti  whom  the 
operation     is   performed   is    incapable  of 

Guardian's      consent       ■■       consent,  in  wMch  case  the  abf^ence 
eeneially   deemed  equi-  °  i      .   i       n    i  •  , 

valent  to  one's  own  con-  "i"  even  denial  of  his  consent  may  be 
Bent.  treated  as  null ;  and   the   act    treated  as 

if  consent  had  been  given  by  that  person. 
This  is  the  case  when  the  incapacity  to  give  consent 
arises  from  a  want  of  the  subjective  qualifications  of  an  ade- 
quate consent,  which  have  been  laid  do\\n  above  in  Chaj)ter 
VIII. 

Thus  when  a  person  is  under  12  years  of  age,  or  of  unsound 
mind,  and  has  a  guardian  or  is  in  lawful  chargi-'  of  some  other 
person,  the  consent  of  the  guardian  or  the  said  other  person 
may  legally  be  treated  as  the  consent  of  the  person  himself. 
"  A  lunatic  may  be  in  a  state  which  makes  it  proper  that  he 
should  be  put  into  a  strait  waist-coat.  A  child  may  meet  with 
an  accident  which  maj'  render  the  amputation  of  a  limb 
necessary.  But  to  put  a  strait  waist-coat  on  a  man  without 
his  consent  is,  under  our  definition,  to  commit  an  assault.  To 
amputate  a  limb  is,  by  our  definition,  voluntarily  to  cause 
grievous  hurt."  ^°  It  is,  therefore,  desirable  "  that  the  consent 
of  the  guardian  of  a  sufferer  who  is  an  infant  or  who  is  of  un- 
sound mind  shall,  to  a  great  extent,  have  the  effect  which  the 
consent  of  the  sufferer  himself  Avould  have,  if  the  sufferer  were 
of  ripe  age  and  sound  mind."  Section  89  accordingly  jirovides 
as  a  general  rule  that  nothing  which  is  done  in  good  faith  for 
the  benefit  of  a  person  under  twelve  years  of  age,  or  of  unsoimd 
mind  by  consent,  either  express  or  implied,  of  the  giiaidian 
or  other  person  having  lawful  charge  of  that  person,  is  an 
offence  by  reason  of  any  harm  which  it  may  cause,  or  be  intend- 
ed by  the  doer  to -cause,  or  be  known  by  the  doer  to  be  likely 
to  causoj  to  that  person. 


!8  Note  B  anneied  to  the  first  draft  of  tlie  Code, 
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219.  The  guardian's  power  of  consent  is  not  co-extensive, 

however,  with     a     person's    own.     The 
Gu.rdian'8  power  of     authors  of  the  first  draft  c-f  the  Indian 

consent  is  not  co-exten-      -n        ,    /^    i      •       •      .-r  •  i\        t-js? 

sive  with  one's  own.  P^^al   Code   m  justifying   tlie  difference 

said  :^'  "  There  is  a  considerable  danger  in 
allowing  people  to  assume  the  office  of  judging  for  others  in 
such  case.  Every  man  always  i^itends  in  good  faith  his  own  bene- 
fit, and  has  a  deeper  interest  in  knowing  what  is  for  his  own 
benefit  than  any  body  else  can  have.  That  lie  gives  a  free  and 
intelligent  consent  to  suffer  pain  or  loss,  creates  a  strong 
presumption  that  it  is  good  for  him  on  the  whole  to  suffer  that 
pain  or  loss.  But  we  cannot  safely  confide  to  him  the  interest 
of  his  neighbours  in  the  i^ame.  unreserved  manner  in  which  we 
confide  'to  him  his  own,  even  when  lie  sincerely  intends  to 
benefit  his  neighbours.  Even  parents  have  been  known  to  deliver 
their  children  up  to  slavery  in  a  foreign  country,  to  inflict  the 
most  cruel  mutilations  on  their  male  children,  to  sacrifice  the 
chastity  of  their  female  children,  and  to  do  all  this  declaring, 
and  perhaps  with  trnth,  that  their  object  was  something 
which  they  considered  as  advantageous  to  the  children.  We 
have,  therefore,  not  thoughtit  sufficient  to  require  that  on  such 
occasions  the  guardian  should  act  in  good  faith  for  the  benefit 
of  the  ward.  It  has  been  considered  desirable  to  impose 
several  additional  restriciious  which,  we  conceive,  carry  their 
defence  with  them." 

220.  These  restrictions   are   tliat    the    guardian's    consent 

"  shall  not  extend  to  the   doing   of  any- 
Resti-ictions  on  guar,     thing  \-N  hich  the  person    doing   it    knows 
diaiis  power  »£  consent.  i  °  ,.n    ,        ,       '-  i      ,i  , 

to  be  likely    to   cause    death,  or   to   the 

voluntary  causing  of  grievous  hurt,  or  to  the  attempting  to 
cause  grievous  hurt,  for  any  purpose  other  than  the  preventing 
of  death  or  grievous  hurt,  or  the  curing  of  any  grievous  dis- 
ease or  infirmity."  ^^  In  the  original  draft  there  was  another 
proviso  to  the  effect,  that  the  exception  would  not  extend  to 
rape,  or  to  the  gratification  of  unnatural  lust,  or  to  the  attempt- 
ing to  commit  rape,  or  to  gratifj'  unnatural  lust.  Objections 
were  made  against  the  allusion  to  such  acts,  "as  within  a  rule 
respecting  acts  done  in  good  faith  for  the  benefit  of  a  child  or 
lunatic."  'I'he  Commissioners  considered  it  proper  to  retain 
the  clause  with  a  view  to  guard  the  exception  from  abuse,  an 
in  the  then  state  of  moral  feeling  among   large   classes   of  the 


sr  F)'(?e  note  B  annexed  to-  tlie  fitBt  draft    |      «'  S.  89,  I,  P.  C. 
of  the  Code. 
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people   of  India,  they  did    not  regard  that  as'a  case  out  of  all 
probability.     The  provision  was  finally  omitted  however. 

To  help  in  the  intei'pretation  and  application  of  the  provisoes 
introduced  into  the  Sf^ction,  a  number  of  illustrations  were 
given.  Illustration  («)  was  a  case  of  intentionally  causing 
death  of  one's  daughter  to  prevent  her  from  falling  into  the 
hands  of  Pindarees,  Avhicli  of  course  did  not  come  within  the 
exception,  and  was  omitted  evidently,  as  not  necessary.  The 
illustration  (d)  was  a  case  of  voluntary,  but  not  intentional, 
causing  of  death;  which  fell  within  the  exception,  and  even 
now  finds  a  place  in  the  Code.  It  provides  that,  "  A,  in  good 
faith,  for  his  child's  benefit  without  his  child's  consent,  has 
his  child  cut  for  the  stone  by  a  surgeon  knowing  it  to  be  likely 
that  the  operation  Avill  cause  the  child's  death,  but  not 
intending  to  cause  the  child's  death.  A  is  within  the  excep- 
tion,   inasmuch  as  his  object  was  the  cure  of  the  child." 

What  is    chiefly  noticeable  in    the  provisoes  to  S.  89  is  that 
they  extend  also  to  the  attempt  of  all  acts  the   doing  of  which 
is  within  their  scope,  and  the  fourth  proviso  expressly   extends 
it   to  the  abetment  of  all  acts  intentional  or  voluntary   within 
the  scope  of  the  first  three  provisoes.  This  appears  to  have  been 
necessitated  by   the  changed    phraseology    of  the    rule  of  the 
exception,  in  which   reference  has    been  made  to  the  consent 
to  the  act  done,  and  not  to   the   harm   resulting  from    it,   as 
in  SS.  87  and  88  of  the  Code.  This  change  in  thephraseology  is 
d  le    evidently  to  the  circumstance    that  a  person  may  consent 
to  a  harm  to  oneself,  but  cannot  well  be  said  to  consent  to  a 
harm  done  to  another,  though   he  may   well  consent  to  an  act 
done  to  another  person  and  causing  harm  to  him.    Besides  when 
the   question  is  of  consent  to  the  acts  causing  harm  to  another 
person,  the  acts  must  be  restricted  to  a  much   greater   extent, 
and  only  those  exempted  from  criminal  liability  which  do  not 
involve  an  intention  carried  out  by  oneself  or  by  another,  and  in 
either  case  entirely  or  only  to  a  certain  extent.     Bearing   this 
in  mind,  the  ''  grievous  disease  or  infirmity,  for  the  curing   of 
which  consent    may   be    given    to    the   voluntary   causing   of 
grievous  hurt  or  even  death,"  must  be  taken  in  a  strict  sense. 

221 .  There  are  cases  in  which  acts  causing  harm  are  necessary 

for  one's  benefit,  and  not  only  the  person 

What    acts    cnusiiig     ^^  whom  the  harm  is  caueed  is  incapable 

':XlTcotc::t':^"''^"     of  giving   consent    but  has  no  guardian 

or  other  person  m  lawful  charge  oi  nun, 
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who  may  be  appealed  to  for  it.  There  can  be  no  real  consent 
in  such  cases,  though  it  may  be  said  that  there  is  a  presumed 
or  even  constructive  consent,  which,  of  course,  is  no  consent  at 
all.  The  authors  of  the  first  draft  of  the  Indian  Penal  Code, 
speaking  of  such  a  case  in  their  note  B,  said:  "For  example,  a 
person  falls  down  in  an  apoplectic  fit.  Bleeding  alone  can  save 
him,  and  he  is  unable  to  signify  his  consent  to  be  bled.  Tlie  sur- 
geon who  bleeds  him  commits  an  act  falling  under  the  definition 
of  an  ofJ^'ence.  The  surgeon  is  not  the  patient's  guardian,  and 
hsiS  no  authority  from  any  such  guardian;  yet  it  i-  evident  that 
the  surgeon  ought  not  to  be  punished.  Again,  a  house  is  on 
fire.  A  person  snatches  up  a  child  too  young  to  understand 
the  danger,  and  flings  it  from  the  house-top,  with  a  faint  hope 
that  it  may  be  caught  in  a  blanket  below,  but  with  the  knovv- 
ledjiethat  it  is  highly  probable  that  it  will  be  dashed  to  pieces. 
Here,  though  the  child  may  be  killed  by  the  fall,  though  the 
person  who  threw  it  down  knew  that  it  would  very  probably 
be  killed,  and  though  he  was  not  the  child's  parent  or  guardian, 
he  ought  not  to  be  punished.  In  these  examples  there  is  what 
may  be  called  a  temporary  guardianship  justified  by  the 
exioency  of  the  case  and  by  the  humanity  of  the  motive.  This 
temporary  guardianship  bears  a  considerable  analogy  to  that 
temporary  magistracy  with  which  the  law  invests  every  person 
who  is  present  when  a  great  crime  is  committed,  or  when  the 
public  peace  is  concerned."  To  acts  done  in  the  exercise  of  this 
tempoi^ary  guardianship,  the  authors  of  the  Code  extended 
by  S.  92  a  protection  very  similar  to  that  which  they  had  given 
to  the  acts  of  regular  guardians  by  S.  89.  Bethune's  draft 
proposed  to  enact  briefly  the  following  .-  ''  Nothing  is  an  offence 
which  is  harm  not  meant  to  cause  death,  and  which  is  done 
in  good  faith  for  the  lawful  benefit  of  the  person  harmed,  in 
any  emergency  in  which  free  consent  cannot  be  sought  or 
given."  Such  latitude  was  not  considered  advisable  by  the 
Committee  of  1854,  which  adopted  wifch  some  modification,  the 
detailed  and  more  stringent  provisions  proposed  by  the  authors 
of  the  first  draft,  wliich  were  substantially  adopted  in  the  end 
by  the  Legislature,  and  enacted  as  a  general  rule  in  S,  92  of 
the  Indian  Penal  Code.  This  section  provides,  that  "nothing  is 
an  offence  by  reason  of  any  harm  Avhich  it  may  cause  to  a 
person  for  whose  benefit  it  is  done  in  good  fa,ith,  even  without 
that  Tjers-on's  consent,  if  the  ciicumstances  are  such  tViat  it 
is  impossible  for  that  person  to  signify  consent,  or  if  that 
person  is  incapable  of  giving  consent,  and  has  no  guardian 
or   other  person  in   lawful   charge   of  him   from  whom  it  is 
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possible  to  obtain    consent    in  time  for    the   thing  to  be   done 
with  benefit." 

222.     As  in  such   cases   there  is  no   consent,    the  rule  con- 
taining the   exemption  from   criminality 
Restrictions    on    tlie     is  still  more  circumscribed,  and  does  not 
power  of  causing  harm     ^^^^^^  ^^^^  ^^  ^^^  voluntary  causing  of 
without  consent.  ,       ^  ^   „  ,.         ,-'     ,  o    , 

hurt  except  tor  preventmg  death  or  hurt, 

the  other  restrictions  being  the   same  as  in  the   case  of  consent 
by  a  guardian.  ^ 

To  further  explain  these  restrictions,  the  authors  of  the 
original  draft  added  the  following  four  illustrations,  all 
of  which  have  been  retained  in  the  Code,  as  finally  passed:  — 

(a)  Z  is  thrown  from  his  horse,  and  is  insensible.  A, 
a  surgeon,  finds  that  Z  requires  to  be  trepanned. 
A,  not  intending  Z's  death,  but  in  good  faith,  for 
Z's  benefit,  performs  the  trepan  before  Z  recovers 
his  power  of  judging  for  himself.  A  has  committed 
no  offence. 

(h)  Z  is  carried  off  by  a  tiger.  A  fires  at  the  tiger 
knowing  it  to  be  likely  that  the  shot  may  kill  Z, 
but  not  intending  to  kill  Z,  and  in  good  faith 
intending  Z's  benefit.  A's  ball  gives  Z  a  mortal 
wound.     A  has  committed  no  offence. 

((?)  A,  a  surgeon,  sees  a  child  suffer  an  accident  which 
is  likely  to  prove  fatal  unless  an  operation  be 
immediately  performed.  There  is  not  time  to 
apply  to  the  child's  guardian.  A  performs  the 
operation  in  spite  of  the  entreaties  of  the  child, 
intending,  in  good  faith,  the  child's  benefit.  A 
has  committed  no  offence. 


(D)  The    provisoes  containing  these  restrictions  are — 

First. — That  this  exception  shall  not  extend  to  the  intentional  causing  of  death,  or 
the  attempting  to  cause  dtath  ; 

Secondly. — Ihat  this  exception  shall  not  extend  to  the  doing  o£  anything  which  the 
person  doing  it  knows  to  be  likely  to  cause  death,  for  any  purpose  other  than  the  pre- 
venting of  death  or  grievous  hurt,  or  the  curing  of  any  grievous  disease  or  intirmity  ; 

Thirdly.- — That  this  exception  shall  not  extend  to  the  voluntary  causing  of  hurt,  or  to 
the  attempting  to  cause  hurt,  for  any  purpose  other  than  the  preventing  pf  death  or 
hurt  ; 

Fourthly — That  this  exception  shall  not 'extend  to  the  abetment  of  any  offence,  to  the 
committing  of  which  offence  it  would  not  extend. 
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(0?)  A  is  in  a  house  whicli  is  on  fire,  -with  Z,  a  child. 
People  below  liold  out  a  blanket.  A  drops  the 
child  from  the  house-top,  knowing  it  to  be  likely 
that  the  fallrna}^  kill, the  child,  but  not  intending 
to  kill  tlie  child,  and  intending,  in  good  faith,  the 
child's  benefit.  Here,  even  if  the  child  is  killed  by 
the  fall,  A  has  committed  no  offence. 

223.     Reference    has   been   made    above    to    cases  in  which 

consent  to  a  criminal  act  by  or  on  behalf 

.   Cfmsent     does    not     ^f  ^   person    deprives    that    act    of    its 

nistiiy  acts  constitutuis:  .     .    ^  ,        ^  j-  -pi  1  i 

public  offences.  criminal    character.       It     was    observed 

theie  that  consent  could  have  this  opera- 
tion, only  as  regards  the  injury  caused  by  that  act  to th^  person 
by  whom  oi'  on  whose  behalf  the  consent  was  given,  only  so  far 
as  that  act  was  an  offence  on  account  of  the  injury  caused  to 
that  person.  Acts  which  ai-e  offences  quite  apart  from  the  injury 
to  that  person  are  not  excused  by  the  consent  given  to  them 
by  any  individual.  This  is  provided  for  directly  by  S.  91  of  the 
Indian  Penal  Code,  which  enacts  that  the  general  exceptions 
made  on  the  ground  of  consent,  and  enacted  in  SS.  87,  88, 
and  89  of  the  Code,  do  not  extend  to  acts  which  are  offences 
independently  of  any  harm  which  they  may  cause,  or  be 
intended  to  cause,  or  be  known  to  be  likely  to  cause,  to  the 
person  giving  the  consent,  or  on  whose  behalf  the  consent  is 
given. 

Criminal  acts  directed  against  society,  and  not  intend- 
ed to  affect  individuals  as  such  did  not  require  this  special 
provision  for  their  exemption  from  the  effect  of  individual 
consent.  Thus  not  only  all  the  so-called  offences  against  the 
Slate  or  its  various  departments,  or  its  currency  or  revenues,- 
but  also  all  acts  intended  to  produce  public  commotion  or 
disturbance,  to  interfere  with  public  convenience,  or  to  corrupt 
public  morals,  are  punishable  quite  regardless  of  the  consent  of 
any  person,  who  may  be  incidentally  affected  by  them.  Con- 
sent of  an  individual  to  public  nuisances,  obscene  publications 
and  indecent  exhibitions,  has  no  effect  on  the  criminal  liability 
of  the  persons  guilty  of  them .  The  law  with  regard  to  riot  s  and 
affrays  is  the  same,  determined  altogether  by  the  interests  of  the 
public,  and  without  the  least  regard  to  the  injury  caused  to  any 
persons  by  them  in  their  mind,  body  or  property.  Whatever 
may  be  the  effect  of  consent  in  a  suit  between  party  and  party, 
it  is  not  in  the  power  of  any  man  to   give  an  effectual    consent 
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to  that  which  amounts  to,  or  has  a  direct  tendency  to  create  a 
breach  of  the  peace,  so  as  to  bar  a  criminal  prosecution.^" 

224.  Section  91  appears  to  refer  chiefly  to  criminal  acts 
Consent  does  not,  i OS-  "'^^^^  ^^^  oftences  against  individuals, 
tify  arts  constituting  regardless  of  the  harm  to  the  individual 
other  offences,  ii-  directly  injured  b}' them.  Thus  acts  pre- 
respective  of  harm  caused  judicially  affecting  society  throuo-h  an 
by^them  to  person  con-     i,,j„,_^,  ^o  individuals   are  also  punifhable 

as  offences,  notwithstanding  consent  given 
to  them  by  any  individual.  As  instances  of  such  acts  reference 
may  be  made  to  those  causing  miscarriage,  and  lo  duels  and 
prize-fights.  The  first  mencioned  offence  is  given  as  an 
illustration  in  the  Code,  which  provides  that  "causing  mis- 
carriage (unless  caused  in  good  faith  for  the  purpose  of  saving 
the  life  of  the  woman)  is  an  offence  independently  of  any  harm 
which  it  may  cause  or  be  intended  to  cause  to  the  woman. 
Therefore  it  is  not  an  offence  'by  reason  of  such  harm;'  and 
the  consent  of  the  woman  or  of  her  guardian  to  the  causing 
of  such  miscarriage  does  not  justify  the  act." 

It  is  sometimes  contended  with  regard  to  this  offence,  that 
the  mother's  consent  to  the  act  of  causing  miscarriage  cannot 
purge  the  act  of  its  criminal  character,  as  the  act  is  an  offence 
on  account  of  the  injury  done  by  the  act  to  the  child.  It  is 
said,  on  the  other  hand,  that  the  child  was  not  in  ess3,  and  so 
no  injury  could  be  done  to  it.  The  approved  theory  appears  to  be 
that  it  is  an  offence  directly  against  society  as  affecting  the 
increase  of  population.^"  Jt  is  an  unlawful  act,  dangerous  to 
life,  and,  as  observed  by  Shaw,  (J.  J.,  in  Gommoniojolth  v. 
Parker, ^^  * '  the  consent  of  the  woman  cannot  take  aAvay  the 
imputation  of  malice,  an}-  more  than  in  case  of  a  duel,  where 
in  like  manner  there  is  consent  of  the  parties." 

That  prize-fights  are  illegal,  and  the  parties  thereto  may  be 
prosecuted  for  assault  upon  each  other  is  quite  evident  and 
may  be  taken  as  settled.  In  Rsx  v.  Billmgham  '■'  two  persons 
agreed  to  fight  a  pitched  battle,  and  about  1,000  persons 
assembled  to  witness  it.  A  scuffle  ensued,  which  ended  in 
a  general  tumult,  and  Burrough,  J.,  said  that  all  these 
fights  were  illegal  and  no  consent  could  make  them  legal. 
In    Bex   V.  Perkins,^''   Patteson,    J.,    said  :       "  There  is     no 
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doubt  that  pfize-fights  are  aUogether  illegal ;  indeed  just  as 
much  so  as  that  persons  should  go  out  to  fight  with  deadly- 
weapons."  Similarly  in  Queen  v.  Coney, ^^  Hawkins,  J.,  said: 
"Nothing  cat!  be  clearer  to  my  mind  than  that  every  fight  in 
which  the  object  and  intent  of  each  of  the  combatants  is  to 
subdue  the  other  by  violent  blows,  is,  or  has  a  direct 
tendency  to,  a  breach  of  the  peace,  and  it  matters  not,  in  my 
opinion,  whether  such  fight  be  a  hostile  fight  begun  and  con- 
tinued in  anger,  or  a  prize-fight  for  money  or  other  advantage. 
In  each  case  the  object  is  the  same,  and  in  each  case  some 
amount  of  personal  injury  to  one  or  both  of  the  combatants  is 
a  probable  consequence,  and,  although  a  prize-fight  may  not 
commence  in  anger,  it  is  unquestionably  calculated  to  rouse 
the  angry  feelings  of  both  before  its  conclusion."  In  the 
same  case,  Lord  Coleridge  conceived/^  "it  to  be  established, 
beyond  power  of  any  argument  however  ingenious  to  raise  a. 
doubt,  that  as  the  combatants  in  a  duel  cannot  give  consent 
to  one  another  to  take  away  life,  so  neither  can  the  combatants 
in  a  prize-fight  give  consent  to  one  another  to  commit  that 
which  the  law  has  repeatedly  held  to  be  a  breach  of  the 
peace." 

The  latitude  given  to  manly  sports  and  exercises,  cal- 
culated to  give  bodily  strength,  skill,  and  activity,  and  to 
fit  people  for  defence,  public  as  well  as  personal,  in  time  of 
need,  when  conducted  merely  as  diversions  among  friends, 
"  must  not  be  extended  to  legalize  priZe-fightings,  public 
boxing,  matches,  and  the  like,  which  are  calculated  to  draw 
together  a  number  of  idle,  disorderly  people ;  .  .  .  .  such 
meetings  have  a  strong  tendency  in  their  nature  to  a  breach 
of  the  peace  ;"  ^^  for  they  *' serve  no  useful  purpose,  tend  to 
breaches  of  the  peace,  and  are  unlawful  even  when  entered  into 
by  agreement,  and  without  anger  or  mutual  ill-will."  ^^  Stephen 
in  his  Digest  of  Criminal  Law  ^^  lays  down  that  "  no  one 
has  a  right  to  consent  to  the  infliction  of  bodily  harm  upon 
himself  in  such  a  manner  as  to  amount  to  a  breach  of  the  peace, 
or  in  a  prize-fight  or  other  exhibition  calculated  to  collect 
together  disorderly  persons." 
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CHAPTER  XL 

Consent  as  a  Ground  of  Mitigation. 

225.     Consent  when    not   sufficient    even  as    a    ground   for 

r        ,  IP       avoidance    of    criminal    liability,  or    for 

l^onsent  a  eround  for      •      ,.£.      ,•  c  •     •      i  •  ii 

mitigation  of  liability.        justification  of  a  criminal  act,  is  generally 

deemed     to    be  a    cause    for    mitioation, 

or,  as  French   jurists    would  say,  an  excuse.     Thus  Sutherland, 

in  his  treatise  on    Damages^  says  :    *'  The   previous  consent   uf 

the    plaintiti   to   the   act   which    he  complains   of,    though   not 

given  in  a  form  to  bar  him   or    support    a    plea    of  justification, 

may  yet  be  proved  in  mitigation  of  damages.      Thus  in  trespass 

for  an  alleged  injury   to  the  plaintiff's   wall  by  inserting  joists 

in    it,  evidence  that  the   wall   was  so  used  by  tiie  defendant  in 

the  erection  of  an  adjoining  building   under   an    express    parol 

agreement  with  the  plaintiff  is  admissible  under  the  general  issue 

in    mitigation."     In    Adams  y.    Waggoner,^  it    was   said     that 

consent  might  be  shown  in  mitigation  uf  damages  for  an  assault, 

evea    when    it    would  not   bar   an    action  for  it.     In  Gosha  v. 

State,  '  the    court   observed  that  though  the  consent  of  a  minor 

girl  to  sexual  intei course  with    her   was  not   justification,  yet  it 

should  so  mitigate  the  crime  as  to  make  the  punishment  lighter. 

Breithaupt  in  his  work  on  Volenti  non  fit  z'Hji'z<n'a'' explains 
very  clearly  the  ground  of  this  mitigating  operation  of  consent 
in  criminal  law.  He  says  tb.it  every  offence  contains  two 
essential  factors  (inomente );  first,  an  objective  one  consisting  in 
this,  that  the  acting  person  violates  tlie  positive  law,  i.  e.,  the 
will  of  the  State  or  the  interests  of  the  public  welfare  ;  and 
secondly,  a  subjective  one  through  which  the  acting  person 
illegally  opposes  the  will  of  the  injured  (person);  and  therefore 
in  the  cases  in  which  the  latter  has  given  consent,  the  subjec- 
tive factor  is  removed,  and  the  doer  offends  only  against  the 
jus  publicum,  in  as  much  as  the  existence  of  the  offence  is  not 
altogether  prevented  by  consent.  Nun  ware  es  dock  entschiede7i 
eine  grosse  Ungerechtigkeit,  ivenn  man  Denjenigen,  der  durch 
seine  Handlungen  nur  Missachtnng  gegen  einen  Wi/len,  ndmlich 
den  des  Staates,  an  den  Tag  legt,  mit  derselben  Strafe  bedrohte, 
u'ie  Denjenigen,  der  noch  die  Subjelctivit'dt  des  Verletzten  speziell 
angreijt,   iiidem  er   zugleich  auch   gegen   den   Willen  desselben 

1  T.  ?18.  I  »  56  Ga.,  3B. 

a  33Iiicl„531.  |  '  P.  35. 


».  226.]  CONSENT  AS  MITIGATION  OF  HOMICIDE.  435 

handdt.  Es  ist  also  hei  dem  mit  Einwilligun^  des  Verletzten 
Ilandsin  den  die  Widerrechilichkeit  eine  ahgeschw'dchte.ia)  He 
comes  to  the  conclusion  that  dass  hei  der  Verletzuvg  mil  Ein- 
ivilligung  einsrseits  der  Verstoss  gcgen  das  positive  Recht  geriigt 
vcYden  muss,  und  dass  anderer&eits  nicht  die  voile  Strafe  verhdncjt 
werden  darf^  welche  auf  das  ohne  Einwilligimg  des  Verktzten 
hegangene  Delikt  gssetzt  ist.  (b) 

226.    It  has  been  explained  in  the  previous  chapter  that  con- 
sent to  another  person  causing  the  death  of 

Consent     is    ground     j|,g        .g^,^  consen finer  does  not  affect  the 
or  mitigation  in  case   of  •     ^     ,     ,  „  =>  •         .        i 

homicide.  criminal  character  01  the  act  causing  deatli; 

and  that  the  act  remains  penal  notwith- 
standing ihe  consent.  This  has  been  determined  in  deference  to 
tlie  importance  of  tlie  state  and  to  abstract  conceptions  of  morali- 
ty, but  is  quite  as  opposed  to  popular  ideas,  as  to  the  notion  of  the 
individual's  own  rights.  As  a  compromise  between  the  conflictT 
ing  rights  of  society  and  of  the  individual,  it  generally 
came  tt)  be  recognized  that  the  causing  of  deatii  in  such  a  case, 
even  if  otherwise  murder,  would  be  a  mitio-ated  form  of  it,  cun- 
sent  tnus  having  the  effect  of  reducing,  il'  not  removing,  the 
criminality  ot  the  act. 


There  Jippears  to  lie  nn  provi-sion  in  any  European  Code 
expressly  making  consent  a  ground  for  tiie  mitigation 
of  the  offence,  but  at  the  same  time  there  apfiears  to  be  no  doubt 
that  consent  is  everywhere  recognized  as  a  ground  for  the 
mitigation  of  its  punishment.  In  Franco,  R.  Garraud  admits'' 
that  the  consent  of  the  person  killed  certainly  modifies  the 
ciiminality  of  the  murderer  to  a  material  extent.  He  says, 
however,  that  the  circumstances  bearing  on  consent,  and  tho 
motives  of  the  person  acting  on  it,  are  so  varied,  that  it  will  not 
be  convenient  to  make  consent  an  excuse,  a  mitigation  of  an 
offence  as  distinct  from  a  mitigation  of  punishment  ;  and 
that  there  will  be  more  inconveniences  than  advantages  in 
a  disposition  which  would  by   law  reduce    the   punishment    of 

(a)  It  -would  certainly  be  a  great  injustice  if  we  threatened  liim  with  the  same 
puniehment,  who  had  by  his  acts  shown  a  disregard  merely  for  the  wish  of  the  State, 
as  him  who  had  especially  operated  against  tbc  subjectivity  of  the  injured  person,  iu 
as  much  as  he  had  at  the  same  time  acted  also  against  this  will  of  the  injured  one. 
■  (i)  That  on  the  one  hand,  in  the  case  of  an  injury  with  consent  the  violation  of 
positive  law  must  be  punished,  and  that,  on  the  other  hand,  there  may  not  be  awarded 
the  full  puaiihrmnt  which  is  laid  down  for  the  ofHence  if  committed  without  consent. 

»  IV  Gar.  Dr.  Pen,,  319. 
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assassination  or  murder,  because  the  crime  was  committed  with 
the  consent  or  on  the  demand  of  tlie  victim.  He  says  :  Comment 
ce  consentement  a-t-il ete  obtenu?  LHdee  premiere  du  suicide  etla 
volonte  de  Vaccomplir  viennent-elles  de  la  victime  1  Quel  a  ete 
le  mobile  de  la  personne  trap  complaisante  qui  a  execute  V hdmi- 
eide  ?  A-t-fUe  voulu  obeir  a  un  faux  sentiment  d'  amitie  ?  Au 
contraire,  n''a-t-elleeu  d'' autre  but  que  de  satisfaire  sa  haine  ou  sa 
jalousie  contre  la  victime,  ou  meme  sa  cupidite '?  On  voit  combien 
de  circonstances  diverses  peuvent  modifier  la  situation.  La  loi 
piurrait-elle  les  prevoir  ?  Qu' arriverait-il  si  elle  en  omettait  quel- 
ques-unes?  et  n'est-il  pas  preferable  de  laisser  au  Juge^  mieux 
place  que  le  Ugislateur  four  apprecier  toutes  ces  circonstances,  le 
soin  de  moderer  la  peine,  s'll  oonvient  de  le  faire  ?  *"' 

In  some  Codes  also,  consent  is  thus  expressly  treated  as  a  mi- 
tigation of  punishment  in  case  of  homicide  by  consent.  The 
Spanish''  and  the  Danisli^  Penal  Codes  provide  a  light  punishment 
for  homicide  by  consent.  The  Codes  Penal  of  Holland'  and 
Hungary^  provide  a  special  jxmishment  for  taking  a  person's  life 
at  his  express  and  earnest  desire.  The  German  Penal  Code, 
in  §  216,  provides  a  greatly  reduced  maximum  of  punishment 
for  killing  a  person  when  one  should  have  been  determined  to 
it  by  das  ausdruckliche  itnd  ernstliche  Verlangen  (the  express  and 
earnest  request)  of  the  person  killed.  But  Verlangen  is,  as 
observed  by  Oppenhoff,  more  like  instigation  than  mere  consent 
(Einirilligung),  which  latter  is  not  sufficient  to  bring  the 
killing  within  §  216.  Verlangen,  as  pointed  out  by  Dr.  Rudorif 
in  his  Commentary  on  the  German  Penal  Code,  cannot  be 
identified  •s'sith  Zustimmung  or  EinwiUigung,  as  for  Verlangen  it 
is  necessary  that  the  initiative  should  come  from  the  jjerson 
killed,  while  for  the  latter,  i.  e.,  Zustimmung  or  Einwilligung,  it 
may  and  usually  would  come  from  the  person  killing.  The 
authors  of  the  German  Penal  Code,  in  giving  their  gi-ounds  for 
the  provision  contained  in  the  section,  observed  that  it  was  in 
accordance  with  the  feeling  of    individual  right    (BechtsgefiiM) 

(a)  How  has  this  coasent  been  obtained  ?  Did  the  first  idea  of  the  suicicle  aud  the  •will 
of  accomplishing  it  arise  from  the  victim.'  What  has  been  the  motive  of  the  too  complai- 
ant  person  who  has  committed  the  homicide?  Has  he  Vriished  to  yield  obedience  to  a  false 
sentiment  of  friendship  ?-  Un  the  contrary,  bad  he  no.  object  other  thaiii  that  of  Bati.=fying 
his  hatred  or  his.  jealousy  against  the  viOitini  or  even  his  own  cupidity  ?  One  sees  how 
many  different  circumstances  c  in  m,odify  the  situation.  Can  law  foresee  them  ?  How 
would  it  happen  if  one  omitted  .siime  of  them  ?  And  is  it  not  preferable  to  leave  to 
the  Judge,  who.  is  in  a  better  position  than  the  legislator  to  appreciate  all  these  circum- 
stances, the  task  of  moderating  the  penalty  if  it  should  appear  proper  to    do  that. 

°  S.  421.  I  8   S,  293. 
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that  the  killing  of  a  consenting  person  was  not  to  be  pimished 
as  that  wliich  had  taken  place  against  the  will  of  the  killed 
person  ;  however,  the  undisputed  moral  law  that  das  Lehen 
ein  nicht  verciusserliches  Gut  ist,  Idsst  weder  Straflosigheit, 
noch  eine  medrig  bemessene  Strafe  zu^°  ^^^  Breithaupt  in  liis 
work  on  Volenti  non  jit  injuria^^  observes,  that  moral  consider- 
ations play  so  suliordinate  a  part  in  positive  law,  that  they 
ought  to  be  placed  entirely  in  the  backgi-ound,  and  that  the 
mitigation  of  punishment  in  case  of  homicide  by  consent  is  due. 
to  the  general  principle  that  throiijih  the  existence  of  consent 
there  is  no  injury  to  the  individual  right,  i)ut  a  violation  only  of 
the  rights  of  the  State.  In  support  of  this  view,  he  refers  to  the 
observations  of  Herr  Abg.  Evelt,  who  observed  in  the  Reich- 
stag :  Was  sirafen  Sie  denn,  meine  llsrren,  ivenn  Sie  die  Tod- 
tung  des  Einioilligenden  strafeni  Sie  strafen  ja  nicht  die  That, 
dass  der  Betreffende  dem  Mann  auf  seinen  Wunsch  und 
Veriangen  das  Leben  genommen  hat,  Sie  strafen  nicht  den  Um- 
stand^dass  dasLebendes  JEinzelnen gekilrzt  ist,  sondern  vii^lmehr 
das  Faktum,  dass  das  dffentliche  Iiiteresse  in  der  Verniehtung 
des  Lebens  des  Einzelnen  einen  tiefen  Schaden  erieidet,  Sie  strafen 
nur  ledighch  v;egen  des  verletzfen  Interepses  der  AUgemeinheit, 
nicht  wegen  des  verletzfen  Eechtes  des  JEinzelnen  zum  Leben.^"^ 

Under  the  English  common  laAV  the  criminality  of  the  act  of 
murder  is  deemed  such,  that  the  consent  of  the  party  murdered 
is  held  not  to  lower  the  degree  of  the  offence  in  law.  And  this 
rule  exists  not  only  in  cases  where  there  is  malice,  but  even 
where  no  malice  exists,  as  in  case  of  an  agreement  for  concurrent 
suicides.  While,  however,  there  is  no  particular  name  for 
murder  committed  by  consent,  and  consent  on  that  ground  is  not 
an  excuse  or  mitigation  of  the  offence ;  there  is  nothing  to  indicate 
that  the  offence  of  murder  when  committed  by  the  consent  of  the 
person  murdered  is  not  considered  less  heinous  than  that  of  vio- 
lent murder,  and  consent  in  the  case  of  murder  is  not  a  ground 
for  mitigation  of  punishment,  what  French  lawyers  would  call 
a  circonstance  attenuante.    And  cases  may  readily  be  conceived 

(h)  Life  is  an  inalienable  oommodity,  and  neither  allows  immunity  from  punishment 
nor  a  lower  degree  of  punishment, 

(c)  What  is  it  that  you  punith  gentlemen,  when  you  punish  homicide  by  consent. 
You  do  not  punish  the  fact  that  the  person  in  question  has  taken  the  life  of  an  indivi- 
dual with  his  consent,  you  do  not  punish  the  oircumstanoe  that  the  life  of  the  individual 
has  been  shortened,  but  rather  more  the  factthat  the  public  interest  has  suffered  a  deep 
loss  iu  the  destruction  of  the  life  of  the  individual ,  you  punish  only  on  account  of  the 
injured  interest  of  the  general  public  and  not  on  account  of  the  injured  right  of  the  indi- 
vidual to  his  life. 

10  Eudorff.  Comm.,  S.  G.  B.,  474.  1  "  P.  36, 
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where  the  degree  of  guilt  would  indeed  be  greatly  reduced. 
A  physician,  at  the  request  of  a  dying  man  suffering  intoler- 
able agonies,  may,  from  humane  motives,  precipitate  death;  or 
a  soldier  on  the  battle-field,  after  urgent  appeals,  may,  Avith 
intense  agony  on  bis  own  part,  yet  from  the  same  humane 
motives,  take  the  satDe  course  as  to  a  dying  comrade.  Yet 
even  here  the  maxim  Volenti  nonjit  injuria  cannot  receive  full 
operation,  as  there  will  be  nothing  in  the  consent  to  bar  a 
verdict  of  guilty.  That  verdict,  however,  would  be  for  the 
lowest  form  of  voluntary  manslaughter,  and  might  well  be 
followed  by  executive  pardon. 

227.  In  India,  consent  is  statutorily  recognized  even  as  a 
ground  of  the  mitigation  of  the  offence. 
Consent  is  a  mitiga-  The  fifth  exception  of  S.  300  of  the  Indian 
ciTe  in  iS.'  °*  ^°"''"  Penal  Code,  thus  provides,  that  culpable 
homicide  is  not  murder,  when  the  person, 
whose  death  is  caused,  being  above  the  age  of  eighteen  years, 
suffers  death,  or  takes  the  risk  of  death  with  his  own  consent. 
The  authors  of  the  first  draft  of  the  Code,  in  making  the 
provision,  pointed  out  that  the  distinction  between  murder 
and  voluntary  culpable  homicide  by  consent  had  never,  as 
far  as  they  were  aware,  been  recognized  by  any  Code  in  the 
distinct  manner  in  which  they  proposed  to  recognize  it  ;  but 
that  it  might  be  traced  in  the  laws  of  many  countries,  and 
often,  when  neglected  by  those  who  had  framed  the  laws,  it 
had  had  a  great  effect  on  the  decisions  of  the  tribunals,  and 
particularly  on  the  decisions  of  tribunals  popularly  composed. 

In  giving  their  reasons  for  not  punishing  such  culpable 
homicide  with  the  severity  of  the  offence  of  murder,  the 
authors  of  the  draft  in  their  note  M,  said  :  ''  Oar  reasons  for 
not  punishing  it  so  severely  as  murder  are  these  :  in  the  first 
place,  the  motives  which  prompt  men  to  the  commission  of 
this  offence  are  generally  far  more  respectable  than  those 
which  prompt  men  to  the  commission  of  murder.  Sometimes 
it  is  the  effect  of  a  strong  sense  of  religious  duty,  sometimes 
of  a  strong  sense  of  honour,  not  unfrequently  of  humanity. 
The  soldier  who,  at  the  entreaty  of  a  wounded  comrade, 
puts  that  comrade  out  of  pain,  the  friend  who  supplies 
laudanum  to  a  person  suffering  the  torment  of  a  lingering 
disease,  the  freedman  who  in  ancient  times  held  out  the  sword 
that  his  master  might  fall  on  it,  the  high-born  native  of  India 
who  stabs  the  females  of  his  family  at  their  own  entreaty  in 
order  to  save  them  from  the  licentiousness  of  a  batid  of  marau- 
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ders,  would,  except  in  Christian  societies,  scarcely  be  thought 
culpable,  and  even  in  Christain  societies  would  not  be  regarded 
by  the  public,  and  ought  not  to  be  treated  by  the  law,  as  assas- 
sins. Again,  this  crime  is  by  no  means  productive  of  so  much 
evil  to  the  community  as  murder.  One  evil  ingredient  of  the 
utmost  importance  is  altogether  wanting  to  the  olfence  of 
voluntary  culpable  homicide  by  consent.  It  does  not  produce 
general  insecurity.  It  does  not  spread  terror  through  society. 
When  we  punish  murder  with  such  signal  severity,  we  have  two 
ends  in  view  ;  one  end  is,  that  people  may  not  be  murdered  ; 
another  end  is,  that  people  may  not  live  in  constant  dread  of 
being  murdered.  This  second  end  is  perhaps  the  more  im- 
portant of  the  two.  For  if  assassination  were  left  unpunished, 
the  number  of  persons  assassinated  would  probably  bear  a  very 
small  proportion  to  the  whole  population  ;  but  the  life  of  every 
human  being  would  be  passed  in  constant  anxiety  and  alarm. 
This  property  of  the  offence  of  murder  is  not  found  in  the 
offence  of  voluntary  culpable  homicide  by  consent.  Every  man 
who  has  not  given  his  consent  to  be  put  to  death  is  perfectly 
certain  that  this  latter  offence  cannot  be  committed  on  him  at 
present,  and  that  it  will  never  be  committed  unless  he  shall  first  be 
convinced  that  it  is  his  interest  to  consent  to  it.  We  know  that 
two  or  three  midnight  assassinations  are  sufficient  to  keep  a 
city  of  a  million  of  inhabitants  in  a  state  of  consternation 
for  several  weeks,  and  to  cause  every  private  family  to  lay 
in  arms  and  watchmen's  rattles.  No  number  of  suicides,  or  of 
homicides  committed  with  the  unextorted  consent  of  the  person 
killed,  could  possibly  produce  such  alarm  among  the  survi- 
vors." 

Objections  were  raised  against  this  provision  in  regard  to  the 
effect  of  consent.  It  w^as  broadly  observed,  that  it  was  no  allevia- 
tion of  homicide  that  the  murderer  had  the  person's  consent  to  kill 
him.^^  It  was  said  that  apart  from  "  all  religious  considerations 
of  a  future  state,  and  merely  adverting  to  man's  strong  natural 
love  of  life,  even  in  the  most  desperate  circumstances,  the  mere 
fact  of  a  person  consenting  to  be  killed  would  indicate  a  morbid 
state  of  mind  sufficient  to  raise  a  doubt  of  his  sanity;"  ^'  That  the 
principle  of  the  sanctity  of  life  should  not  be  departed  from,  and 
that  the  "  prerogative  of  mercy  would  much  better  be  allowed 
to  apply   when   necessary   to  such  cases,  than  a  rule  be  laid 
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Eeport,  para.  288.  |  Eeport,  para.  284, 


440  AQ'E  0^  CONSENT  FOR  HOMICIDE.  [S.  228, 

down   that   a   man   has  to   some  extent  a  right  to   authorize 
its  destrnction."  " 

S.  316  of  Bethune's  draft  of  the  Code  thus  provided,  that 
''whoever  maliciously  abets  'another  person  in  committinij  self- 
murder,  or  in  doingf  anything  which  the  latter  knows  to  be  likely 
to  cause  death,  and  thereby  causes  the  death  of  such  other  person 
commits  murder,  and  is  liable  to  death  ,•"  and  S.  S17  still  more 
broadly  laid  down  that  "in  any  case  of  murder  or  man-slaughter, 
tlie  free  consent  of  the  person  killed  does  not  change  the 
offence."  The  Indian  Law  Commissioners  agreed,  however, 
with  the  authors  of  the  Code,  and  the  provision  as  proposed  by 
them  was  enacted  without  the  limitations  which,  in  view  of  the 
general  provisions  as  to   consent,  were  not  considered  necessary. 

228.     Theautliors  of  tiie    Code   codsidered,    however,   thut 
witlr  a    view    to    the  great  importance  of 

Limitation  of  the  age  jjf  ^^^  ^^^^  inherent  improbability  of  a 
or  consent  tor  homicide  '  •        n       ^  '  ■        ■ 

in  India.  person  consentmg  freely  to  its  extuiction, 

a  higher  degree  of  the  maturity  of  intel- 
lect, and  special  sufe-guanls  for  its  freedom  should  be  required 
in  such  a  case.  Tiiey  first  proposed  to  fix  the  aoe  for  this 
purpose  at  12  years,  and  to  enact  the  following  provisoes  to 
qualify  the  general  pnjposition  as  to  homicide  by  consent. 
•'First. —  That  the  ofTender  does  not  induce  the  person  whose 
death  is  caused  to  make  that  choice  by  directly  or  indirectly 
putting  that  person  in  fear  of  any  injury.  Secondly. — That  the 
person  whose  death  has  been  caused  is  not,  from  youth,  mental 
imbecility,  derangement,  intoxication  or  passion,  unable  to 
understand  the  nature  and  consequences  of  his  choice. 
Thirdly, — That  the  offender  does  not  know  that  the  person 
whose  death  is  caused  was  induced  to  make  the  choice  by  any 
deception  or  concealment.  E'ourthly. — That  the  offender  does  not 
conceal  from  the  person  whose  death  is  caused  anything  which 
the  offender  knew  to  be  likely  to  cause  that  person  to  change  his 
mind.'"^  The  Indian  Law  Commissioners  in  their  first  Report, 
proposed  to  exclude  the  express  reference  to  age,  and  to  substi- 
tute for  it  the  words  ''  being  capable  of  making  an  intelligent 
choice,"  observing  that  they  could  hardly  imagine,  that  "  it  was 
advisedly  intended  to  make  the  difference  between  murder  and 
culpable  homicide  by  consent  depend  upon  the  circumstance 
of   the   widow   at    whose   satee   a     person    may  have  assisted, 

1*  Indian  Law    Commissioners'     first      I        i ^  g  g £8  of  the  firbt  draf t  ot  tlic  Code. 
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having  been  under  or  above  12  years  of  age,  if  she  was  ripe 
in  both  body  and  mind  ;  supposing,  for  example,  that  she 
cohabited  with  her  husband,  and  performed  the  ordinary 
duties  of  a  wife  with  judgment  and  inteUigence,  and  was  one 
of  whom  there  could  be  no  doubt  that  she  was  able  to  under- 
stand  the  nature  and  consequences  0/ that  to  which  she  gave 
her  consent."^"  The  Committee  of  1854  decided  to  retain  the 
reference  to  a  fixed  age,  but  raised  it  first  to  21  years,  and  on 
reconsideration  to  18,  and  this  view  was  adopted  by  the 
Legislature, 

Finally,  the  provisoes  also  were  omitted,  as  it  was  not  con- 
sidered  necessary  to  retain  them,  specially  after  the  general 
saffguards  prescribed  for  that  purpose  in  S.  90  of  the  Code. 

229.     The  weight  of  the  observations  made  and  of  the  argu- 
ments urged  by  the  authorsof  the  first  draft 

horaicide  by  consent.         land  also.     The  drafts  of  the  Code  relating 

to  the  law  of  homicide  accompanying  the 
fourth  and  Ihe  seventh  Reports  of  Fer  Majesty's  Commissioners 
on  Criminal  law  presented  in  the  years  1839  and  1843,  in 
accordance  with  the  English  Common  law,  provided  as  a 
general  principle,  that  "homicide  is  neither  justified  nor  exten- 
uated by  reason  of  any  consent  given  b}'  the  party  killed." 
The  English  Criminal  Law  Commissioners  appointed  in  1845 
were  impressed,  however,  with  the  weight  of  those  observations 
and  arguments  as  to  the  desirability  of  providing  a  lower  punish- 
ment for  murder  by  consent,  and  came  to  a  different  conclusion  ; 
and  in  Art.  14  of  the  draft  of  the  Criminal  Code  Bill  present- 
ed with  their  second  Report,  they  proposed  to  enact  that 
"  homicide  is  extenuated  whensoever  the  killing-  is  wilful 
and  not  justifiable,  but  the  act  from  which  death  results  was 
done  or  the  act  from  the  omission  of  which  death  results  was 
omitted  at  tlie  request,  or  with  the  consent,  of  the  party  killed." 
To  secure  the  reality  of  consent,  Art.  15  of  the  Bill  provided 
that,  "homicide  shall  not  be  extenuated  within  the  meaning  of 
the  last  preceding  Article,  where  the  party  killed  is  in  a  state  of 
idiotcy,  or  is  by  reason  of  unripeness  or  weakness  of  mind,  or 
of  any  unsoundness,  disease  or  delusion    of  mind,  or  of  passion 
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incapable  of  discerning  the  nature  and  consequences  of  his 
consent;  or  wliere  such  consent  is  extorted  by  the  party  killing  ; 
or  where  the  party  killing  has  reasonable  cause  for  believing 
that  such  consent  is  given,  in  consequence  of  some  false  impres- 
sion in  respect  of  facts  on  the  part  of  the  person  killed  at  the 
time  of  his  giving  such  consent." 

Thomas  Starkie  differed  from  the  other  Commissioners,  and 
with  reference  to  these  provisions  recorded  :    "  I  cannot  concur 
in  recommending  the  above  article  which    constitutes    the  con- 
sent, on  the  part  of  the    party    killed,    an    extenuation    of  the 
oSence.     I  conceive,  that  in  point  of  religion    and  morals,  the 
crime  of  murder  comprehends  the  wilful  destruction  of  a  human 
being,    whether   it   be     with    or    without     his     consent.      If 
according  to    the    moral    lavv,    a   party    has  no  power  to  con- 
sent that  another  shall  destroy  him,  it  must  be  a  grievous  moral 
wrong  that  any  other    person    should   destroy    the    consenting 
party,  or  even  that  his  offence  should  be  extenuated  by    such 
consent   given.     Such    destruction  is    not,  however,  merely  a 
sin    but   a    crime  against     society    of  the     most     dangerous 
character    to  life.     Insecurity   to  life  is  admitted  to    be  an   evil 
calling  for  the  greatest  severity  of  punishment  against  offenders; 
and  I  cannot  but  think  that    were  the  question  to  be  examined 
even  on   this  ground    alone,    the  result    would    be  against  the 
proposed    alteration.     The    law    could    not   be   relaxed,    even 
where  consent  was  given,  without  considerably  diminishing  the 
general  eflBcacy  of  the  law  as  a  moral    as  well  as  merely  penal 
protection  ;   and   it  is   very    questionable  whether  the  change 
would  not  be  attended  with  very  serious  diminution  of  protec- 
tion to  life,  and  increased  apprehensions  of  danger.    The   plea 
of  consent  would  probably  be  not  an  infrequent,  and  certainly 
a  dangerous  one  ;  so   difficult  would  it  be  to  ascertain  the  real 
circumstances    under  which  consent  had   been    given,  and    to 
discover  the  arts   really    used  for  procuring   consent,  or  rebut- 
ting slight  evidence  of  consent,  where  the  sufferings  of  a  party 
from  bodily  disease  or   mental    distress    might  render   consent 
not  improbable.     The  provisions  contained  in  Article  15,  with 
which    it  has    been  deemed  necessary  to    guard    the    proposed 
alteration,  sufficiently    attest    the    questionable   nature  of  such 
a  defence,    and  not  only   show  witli    what  jealousy    it   would 
require  to  be  constantly    guarded,  but,  also  prove  the  difficulty 
of  guarding  effectually  against  most  atrocious  practices  against 
human  life    which  might    be    practised  under  colour  of  such  a 
consent." 


S.  230.]  BURNING  THE  SAXEE  IS  CULPABLE  HOMICIDE.  44.3 

230.     The  express   provision  in  the  Indian    Penal  Code  ap- 

.  pears   to  have  been   necessitated    chiefly 

onf;c™;ibL\oSad^     ^y    the   frequent   cases  _  of  ^a^..,    which 

were,  under  the  Kegulations  or  every  rre- 
sidency,  punished  as  an  offence,  but  in  no  Presidency  as  the 
offence  of  murder,  Tiie  original  draft  of  the  Code  provided 
also  an  illustration  , to  the  following  effect: — "Z,  a  Hindoo 
widow,  consents  to  be  burned  with  the  corpse  of  her  husband. 
A  kindles  the  pile.  Here  A  has  committed  voluntary  culpable 
homicide  by  consent."  The  illustration  was  omitted,  however, 
only  as  it  might  lead  to  the  inference  that  the  legislature  had 
in  some  measure  justified  the  rite  of  Satee. 

The  Indian  Law  Commissioners  in  their  Report  on  that  Draft 
said^'^ :  "  It  is  probable  tiiat  the  authors  of  the  Code  were  led 
to  distinguish  this  form  of  voluntary  culpable  homicide,  by  the 
consideration  of  the  case  stated  in  the  first  illustration  of  a 
Hindoo  widovv  who  with  her  own  consent  has  been  burned  with 
the  corpse  of  her  husband.  They  were  obliged  to  provide  for 
this  case  which  was  already  the  subject  of  penal  enactments  in 
the  Regulations  for  the  Companj'^'s  Courts.  They  found  that 
'  the  burning  of  a  Hindoo  widow  by  her  own  consent,  though  it 
is  now,  as  it  ought  to  be,  an  offence  by  the  Regulations  of 
every  Presidency,  is  in  no  Presidency  punished  as  murder.' 
By  Regulation  XVII  of  1829  of  the  Bengal  Code,  copied  ex- 
actly in  Regulation  I  of  1830  of  Madras,  and  followed  substan- 
tially in  Regulation  XVI  of  1830  of  Bombay,  the  offence  is 
declared  to  be  'culpable  homicide,'  punishable  in  the  Presidencies 
of  Bengal  and  Madras  with  fine,  or  with  imprisonment,  or  with 
both  fine  and  imprisonment  at  the  discretion  of  the  Court,  and 
in  the  same  manner,  except  with  a  maximum  limitation  of  im- 
prisonment to  10  years  in  the  Presidency  of  Bombay.  This  is 
not  a  case  of  'extraordinary  local  superstition'  as  Mr.  Norton 
suggests,  but  a  matter  of  national  concern  affecting  a  whole 
people,  for  which  the  Penal  Code  for  India  must  legislate.  The 
Commissioners  had  to  consider  whether  they  would  rank  this 
offence  as  murder,  as  falling  within  the  definition  thereof,  or 
reduce  it  by  a  special  exception  to  a  lower  grade  of  culpable 
homicide,  following  the  existing  law  which  had  been  enacted 
upon  the  most  careful  and  solemn  deliberation.  They  con- 
cluded that  it  ought  not  to  be  treated  as  murder.  They  had 
then  to   frame   an   exceptive  definition,  and  the  question  would 
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iiaturall}'  arise  wliether  the  terms  of  the  definition  should  be 
limited  specifically  to  cases  of  Satee,  or  be  made  general 
enough  to  comprehend  other  cases  depending  upon  the  same 
principle." 


231.     The  clause  in  the  Indian  Penal  Code  as   to  homicide 

by  consent  is  applicable  to  duels  also.     It 

Homicide  ma  duel  is      -^  -^  f^^.^  ^^^,.^1     ^  reproduction  of  S.  298 

culpable     liomicide      in        r   i       n        n      r-      r-     .        n    i  •  i 

jjufia.  °i  ''"^  n''^''  drait  ot   the  Code  without    its 

limitations  and  illustrations,  and  operates 
to  reduce  the  offence  of  killing  an  antagonist  in  a  fair  and  open 
duel  from  murder  to  culpable  homicide.  In  the  draft  of  the 
Code  first  printed,  a  duel  wasgiven  as  an  illustration  of  volun- 
tary culpable  homicide  by  consent.  The  Commissioners  con- 
sidered that  notwithstanding  the  slight  alteration  made  in  the 
definition  since  the  omission  of  that  illustration,  the  clause 
even  as  it  stood  in  the  final  draft  of  the  authors  included  the 
case  of  a  person  killed  in  a  duel  as  one  in  which  he  "  suffers 
death  or  takes  the  risk  of  death  by  his  own  choice."  There 
can  hardly  be  any  doubt  that  a  man  wlio  deliberately  stands 
to  be  shot  at  twelve  paces  must  be  deemed,  even  if  not  to  con- 
sent to  death,  at  least  to  take  its  risk  with  his  own  consent. 
The  Commissioners  in  their  report  on  the  authors'  draft  of  the 
Indian  Penal  Code,  said  :  "If  the  clause  be  retained,  if  volun- 
tary culpable  homicide  by  consent  be  recognized  as  a  distinct 
offence,  vi^e  know  not  but  it  may  be  the  best  way  of  dealing 
with  a  species  of  crime  which  it  has  hitherto  been  found  im- 
possible to  deter  men  from  by  the  dread  of  capital  punishment. 
It  is  in  vain  to  denounce  a  penalty  wliich  is  so  contrary  to  the 
general  sentiment,  that  except  in  cases  marked  by  extreme 
malignity,  or  ?ome  special  aggravation  rousing  indignation 
against  the  offender,  it  could  not  be  executed  without  stock- 
ing the  public  sense.  Yet  this  is  just  what  must  be  said 
of  the  penalty  of  death  threatened  by  the  existing  law  to 
the  person  who  kills  another  in  what  is  called  a  fair  duel — 
threatened  but  so  rarely  enforced,  that  it  carries  no  terror 
with  it,  no  terror  at  least  of  that  which  it  threatens.  It 
might  be  well  worth  a  trial  whether  the  certain  expectation 
of  punishment  for  culpable  homicide  by  consent,  the  enforce- 
ment of  which  would  surely  be  approved  by  the  public 
mind,  would  not  be  more  efficacious  in  preventing  duels  in 
which  life  is  risked,  than  the  present  empty  denunciation  of  the 
law." 
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232.     This  appears  to  be  the  correct  view  also,  as  in  England 

and  the  United  States,  it  is  the  treatment 

Unsatisfactory  effects     of  homicide  by  duel  as  murder,    and   the 

ot  treatms:  homicide  m  a  l      \.  •■.       (ti  •  i 

duel  as  murder.  consequent  extreme  severity  ot  the  punish- 

ment  for  it,  which  has  stood  in  the  way 
of  the  repression  of  that  offence,  by  enlisting  the  symputhy  of 
the  public  and  juries  in  favor  of  duellists.  Thus  Alison, 
in  his  Principles  of  the  Criminal  Law  of  Scotland, ^^  observes, 
that  "  such  has  been  the  natural  and  human  sympathy  both  of 
courts  and  juries,  with  the  alternative  to  which  the  best  men 
are  often  reduced,  of  fighting  a  duel,  or  losing  their  place  in 
society,  that  there  is  hardly  an  instance,  for  a  long  period,  on 
our  records,  of  a  capital  sentence  being  pronounced  on  such  a 
charge,  if  there  was  nothing  unusually  savage  or  dishonourable 
in  the  conduct  of  the  accused."  And  after  mentioning  by  name 
a  variety  of  cHses  in  which  fatal  duels  had  been  fought,  and  in 
which  the  judges  had  laid  down  the  law,  that  death  by  duel- 
ling was  no  other  than  murder,  he  says,  that  nevertheless 
"successive  verdicts  of  not  guilty  were  delivered  by  juries."  In 
Eden's  Principles  of  Criminal  Law,  it  is  stated: — "  I  have  not 
found  any  case  of  an  actual  execution  in  England  in  conse- 
quence of  a  duel  fairly  fought," 

This  is  due  chiefly  to  the  treatment  of  homicide  in  a  duel  as 
murder.  However  imperative  a  law  may  be,  it  loses  its  force 
vvhen  it  includes  in  the  same  prohibition,  by  the  same  name, 
and  under  the  same  penalty,  acts  different  in  their  motives, 
circumstances  and  effects.  As  observed  by  Livingston,  in  the 
introductory  report  accompanying  his  draft  of  the  Criminal 
Code  of  Louisiana  we  may,  in  our  statutes,  give  the  name  of 
murder  to  death  occasioned  by  a  duel;  but  the  world  will  not 
adopt  the  appellation  ;  and  a  combat,  sanctioned  by  the 
irresistible  command  of  public  opinion,  and  marked  by  no 
circumstances  of  peculiar  malignity,  will  never  be  considered, 
.prosecuted  or  punished,  as  an  assassination.^^^ 

(A)  Livingatou  observes  in  his  report  as  to  the  punishment  of  duelling  : — ■"  That 
practice,  in  modern  times,  seems  to  have  proved  howineffiuient  are  all  laws  when  Opposed 
,to  public  opinion,  and  to  what  degree  the  fear  of  shame  will  prevail  over  that  of  punish- 
ment. Severe  penalties  have  been  denounced  against  it  in  vain  ;  and  it  ia  the  more 
diflBoult  to  be  eradicated,  because  it  prevails  most  where  courage,  a  fear  of  disgrace,  and 
a  sense  of  persona!  dignity  are  most  perfect."  And  again,  "the  same  false  sentiment 
of  honour  which  leads  to  a  breach  of  the  laws  in  committing  this  offence,  renders  its 
punishment  more  difficult.  Witnesses  avail  themselves  of  the  principle,  that  they  cannot 
be  compelled  to  Justify  anything  that  may  inculpate  themselves  ;  and,  therefore,  neither 
seconds,    nor  surgeons,  nor   any  othei's,  who  were  voluntarily  present,  can  be  induced 
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233.     Attempts  have  sometimes  been  made  even  in  England 

to  reduce   the  offence   of  such   homicide 

Attempts  in  English     from     murder     to    manslaughter.      The 

tnt^ThLSde  T:     drafts  of  the  Code  relating  to  the  law    of 

duel  as  murder.  homicide,  presented  witn  the  fourth    and 

the  seventh  Reports  of  Her  Majesty's 
Commissioners  in  the  years  1839  and  1848,  provided  that,  "if 
two  persons  deliberately  agree  to  fight  with  deadly  weapons,  and 
one  be  killed,  the  offence  of  theother  is  not  extenuated."  With 
a  change  in  the  view  as  to  the  effect  of  consent  on  the  culpability 
of  homicide,  the  draft  presented  with  the  second  report  of  the 
English  Commissioners  presented  in  1845,  provided  expressly 
that  "homicide  is  extenuated  where,  if  two  persons  deliberately 
agree  to  fight,  a  contest  ensues,  and  one  of  them  is  killed:  pro- 
vided that  if  such  contest  be  with  deadly  weapons,  the  party  kill- 
ing shall  incur  the  penalties  of  the  second  class;"  and  also  that 
"homicide  is  not  extenuated  in  the  case  of  any  such  contest  as  in 
the  last  preceding  article  is  mentioned  where  the  death  of  the 
person  killed  is  caused  in  consequence  of  any  unfair  advantage 
taken,  or  any  unfair  means  used,  by  the  party  killing.""  The 
majority  of  the  Commissioners  in  their  notes  on  these  provisions 
said:^"  "  An  evil  ingredient  in  the  crime  of  murder  of  great 
importance  is  wanting  to  the  offence  of  duelling:  death  by  duel- 
ling does  not,  like  murder,  spread  alarm  through  all  ranks  of 
society,  from  the  highest  to  the  lo  west.  The  grounds  on  which  the 
extreme  measure  of  capital  punishment,  in  cases  of  murder,  seems 
justifiable,  are,  first,  to  prevent  the  severest  of  personal  injuries, 
and  secondly,  to  prevent  people  from  living  in  constant  dread 
of  being  murdered.  It  is  obvious  that,  in  the  case  of  dubls,  the 
danger  is  confined  only  to  the  higher  class  of  society  ;  and  what 
is  of  more  consequence,  no  one  need  be  in  dread  of  dying  by  such 
means,  unless  he  chooses  to  enter  into  a  voluntary  compact  to 
violate  the  law.  As  the  punishment  for  murder  is  not  grounded 
on  the  Jewish  law,  nor  on  our  moral  or  religious  horror  at  the 
act,  but  on  its  prejudice  to  society,  and  chiefly  on  the  inse- 
curity and  alarm  it  occasions,  it  appears  to  us  that  there  is  not 
an  adequate  cause  to  justify  the  taking  away  of  life,  where 
death  occurs  in  the  instance  of  two  persons  voluntarily  agree- 
to  testify  ;  so  that  facts  notorious  to  the  world,  published  in  every  newspaper,  which 
must  be  known  and  understood  ii^  order  to  exonerate  the  parties  from  the  foul  crime  of 
assassination,  and  which,  therefore,  they  cannot  wish  to  keep  seoret,  can  rarely  be  proved 
before  a  court  of  justice." 

» 0  yide  SS.  16  &  17.  I  20  Second  Report,  30. 
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ing,  according  to  certain  stipulated  or  implied  rules,  to 
give  each  other  an  opportunity  of  killing  his  antagonist.  It 
seems  to  us  that  the  present  law  is  shown  to  be  ineffectual 
in  repressing  the  practice,  and  that  its  effect  is  to  afford 
immunity  to  duellists."^ 

The  Commissioners  further  said  :  "  The  case  of  treacherously 
killing  in  a  duel,  where  the  party  killed  cannot  be  deemed 
concurrent  in  producing  his  own  death,  unless  indirectly  and 
remotely,  we  propose  to  leave  under  the  present  provisions  of 
the  law.  By  the  present  law,  cases  of  homicide  which  would 
otherwise  have  been  manslaughter  only,  amount,  where  undue 
advantage  is  taken  or  unfair  means  are  used,  to  murder.  As 
for  instance,  where  parties  fight  upon  a  sudden  quarrel,  and 
■  one  of  them  is  killed,  this  is  murder,  if  the  party  killing 
sought  or  took  any  undue  advantage,  otherwise  it  is  man- 
slaughter only  (Foster,  Disc.  11.,  c.  6,  S.  3).  In  the  same 
section  also,  Mr.  Justice  Foster,  speaking  of  a  fight  upon  a 
sudden  quarrel,  where  one  of  the  combatants  is  killed,  says : 
'  This  is  holden  to  be  manslaughter,  for  it  was  a  sudden  affray 
and  they  fought  upon  equal  terms.'  In  Whiteley's  case 
(1  Lew.,  173),  where  a  party  was  killed  in  a  sudden  affray, 
Mr.  Justice  Bayley  told  the  jury,  '  If  a  party  enters  a  contest 
dangerously  armed,  and  fights  under  an  unfair  advantage, 
though  mutual  blows  pass,  it  is  not  manslaughter,  but  mur- 
der.' And  although  even  this  case  may  not  appear  to  be 
attended  with  alarming  circumstances  to  the  same  extent  as 
other  murders,  yet  it  is  apprehended  that  the  punishment  of 
death  in  such  cases  would  not  be  followed  by  the  stifling  of 
prosecutions,  or  the  acquittals  of  juries  by  any  means  to  the  like 
extent,  as  is  the  case,  according  to  the  experience  of  the  cri- 
minal annals  of  this  country,  and  (as  appears  from  the  opinions 
we  have  cited)  according  to  the  experience  of  the  Scotch  and 


(B)  The  Commissioners  continued  :  "  The  reluctance  of  witnesses  and  juries  to  take 
any  part  in  the  capital  conviction  of  a  person  who  has  been  engaged  in  a  fair  duel 
especially  if  he  may  have  received  grievous  proTOoatiou,  or  been  the  party  challenged 
must  have  been  manifest  to  persons  who  have  been  present  at  trials  of  this  desciiptiou. 
And  there  have  not  been  wanting  examples  of  persons  of  high  I'ank  and  character 
tending  to  diminish  the  public  odium  of  the  offence  of  duelling.  We  are,  for  these 
reasons,  of  opinion  that,  by  abolishing  the  capital  punishment  in  oases  of  duelling 
not  only  will  a,  just  objection  be  removed  from  the  law  of  punishing  the  oflEenoe  with 
death,  without  due  discrimination  between  that  offeuoe  and  other  oases  of  murder,  but 
a  great  stigma  in  our  criminal  jurisprudence  will  be  taken  away,  that  of  leaving  a 
very  serious  injury  to  society  unrepressed,  by  reason  of  affij;ing  a  punishment  for  it  whSob 
it  is  found  generally  impraotioable  to  put  into  eiecutioa." 
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American   tribunals,   with  the  pnuishing  with  death  duellists 
under  all  circumstances."  ^°' 

234.     There  is  a  strong  concsnsus  of  opinion  against  treat- 
ing a  killing  in  a  duel  as  murder,  and  in 
General        consensus      f^^^^^    ^f    ^^^    ^-^^  ^^^^^  .       ^^^  jj^      j 
against  treating  homicide      ^  ..  -,    ,t       t     t  r^  • 

in  a  dnel  as  murder.  Commissioners  and  the  Indian   (Joramis- 

sioners.  Thus  Livingston  in  an  intro- 
ductory report  on  his  Draft  of  the  Louisiana  Criminal  Code  said  : 
"  If  you  wish  to  have  it  punished  at  all,  it  must  be  by  its 
own  name,  and  a  proportionate  punishment,  nor  must  that  be 
an  infamous  one.  Put  what  is  called  a  fair  duellist  on  a  footing 

(C)  Thomas    Starkie   dissented  from  the  majority   of  the  Commissioners,  and  in  his 
dissenting   Note     said:     "  If  the  objection  already  urged  against  the  plea  of  extenuation 
where  a  party  is  killed  by  his  own  consent  be   just,   it   is  deoisire  also  on  the  present. 
question.     A  duel  is    but   a  compact  by  which  each  party  gives  leave  to  the  other  to  kill 
if  he  can.     Looking  to  the  motives  by  which  duellists  and  the  juries   who   try   them   are 
usually   actuated,   and   the  probable  moral  result  of  the  proposed  alteration,  its  adoption 
appears  to  me  to  be  inexpedient.     Experience  leads  to  the  conclusion  that  the  practice  is 
not  oontrolable    by  mere   penal   laws.     A  party  in  a  duel  is  usually  influenced  by  one  or 
other  of  two  motives  :  he  acts  in  a  spirit  of  resentment  arising  from  unredressed   injury, 
or   in  deference  to   the   law   of   public   opinion.     Where  the  law  gives  no  redress  for  a 
severe  injury  to  the  feelings,  as,  for  instance,  a  sister's  dishonour  by  deliberate  seduction, 
the   brother,   to  satisfy   his   own  revenge,   or   it   may   be  in  expectation  of  effacing  the 
stigma  on  his  family,  has  recourse  to  arms,  and  should  he  kill  the  seducer,  although   the 
criminal   law   may  denounce   him   as   a    murderer,  the  law  of  public  opinion  views  the 
offence  very  differently.     Juries,  in  such  cases,  are  influenced   by  considerations    which 
the  law  cannot  possibly  estimate  or  recognize,  and  it  is  impossible  that   they  should   not 
be  sensible  that,  however   deplorable  the'appeal  to   arms   may   be,  the   practice    is   not 
without  some  degree  of  salutary  effect  in  restraining  men  from   the   inHictiou   of  severe 
wrongs   and  intolerable  insults,  against  which  the  law  can  afford  no  adequate  protection. 
Hence  arises  a  wide  and  necessary  difference  between  the  peoal   law  and  the  laws  of 
honour  and  of  public  opinion— a  difference  which  can  never  be  wholly  reconciled,  although 
some  approach  to  it  may  be  made  by  extending  the    sphere   of  legal  protection    against 
injuries  to  the  feelings,  and  which  difference,  when  it  prevails  to  a  great  extent,  greatly 
weakens  the  effect  of  the  penal  law.     The   impossibility   of  preventing   the   practice   of 
duelling   by    subjecting  offenders  to  even  the  severest  measure  of  punishment  does  not, 
however,    by   any   means     warrant     any    legislative     extenuation,     except  it   can   be 
founded  on   circumstances   which    the    law   can    recognise,   as   in   the   case   of   grave 
provocation;   the  law  cannot  be   moulded   for   this  purpose   to   agree  with  the  laws   of 
honour  or  of  public  opinion,  and  where  this   cannot   be   done,   the   case  must   stand    as 
though   no   ground  for  extenuation  existed.     It  is  urged  as  an  argument  for  extenuation 
that  the  punishmenr,  for  a  very  serious  injury  to  society    (by  killing  a  man  in  a   duel)   is 
now   impracticable,   and   it   is  assumed  that  the  offence  will  be  repressed  by  making  the 
proposed  alteration.     I  cannot  accede  to  this  opinion.     I  believe  that   duels  arise  from 
motives    (to   which   I   have  already  alluded)  which  are  beyond  the  control  of  mere  penal 
law.?  ;  and  it  seems  to  me  to  be  probable  that  where  juries  would,  under  the  infinence  of 
considerations  such  as  have  been  suggested,  evade  if  possible  the  conviction   of   a   party 
for   a   duel  fairly  fought  where  the  offence  was  capital,  they  would  give  the  same  verdict 
although  the  offence  were  punishable   only   with    transportation.     To   inflict   a   slighter 
punishment   by  iine,   or  even  a  term  of  imprisoament,  would  be  to  trifle  with  so  grave  a 
crime.     Whilst,  as  it  seems   to   me,   little   good  could  be   expected   from  the    proposed 
alteration,   it   might,   I  think,  be  productive  of  much  hirm  in  a  moral  point  of  view.     It 
would   be   understood   to   manifest  an  alteration  in  the  opinion  of  the  Legislature,  as  to 
the  heiaousness  of  the  crime  of  homicide,  and  of  course,  tend  to  diminish  the  efficacy    of 
the  law   against   it.     I   am  induced  briefly  to   express  my  opinion  on  the  subject  of  the 
particular  altei-ation  of  the  general  law  concerning  homicide   which   has   been    proposed, 
but  with  considerable  reluctance,  uot,  indeed,  because  X  doubt   as  to  the  inexpediency  of 
the  change,  bat  because  it  is  a  question  of  moral  and  public  policy  which  is  scarcely  a  fit 
subject  for  discussion  in  a  mere  note  to  a  proposed  article." 
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with  a  thief  or  a  murderer,  and  you  assure  his  impunity.  .  .  . 
Let  thf  severe  punishment,  tlien,  be  reserved  for  treachery 
and  ferocity;  inflict  a  mild  penalty  on  duels  fairly  conducted, 
|)unish  the  insults  which  lead  to  them,  and  you  will  insure  the 
execution  of  the  law."  Acting  on  this  view,  he  provided  in  S. 
555  a  maximum  punishment  of  only  four  years  for  a  person 
killing-  one's  adversary  in  a  duel,  except  when  death  should 
be  caused  by  treachery,  in  which  case  that  person  was  to  be 
deemed  guilty  of  murder  by  assassination. 

Tlie  Codes  of  most  of  the  European  countries  also  provide 
only  a  lioht  punishment  for  ordinary  homicide  in  a  duel.  Thus 
the  Belgic  Penal  Code  provides  that  homicide  in  a  duel  shall 
be  punished  with  imprisonment  from  one  to  five  years.^'  The 
Spanish  Penal  Code  provides  for  its  punishment  only  with 
prii-on  majcure.^^  §  '20G  of  tiie  German  Penal  Code  |)rovides 
that  any  one  avIio  kills  his  opponent  in  a  duel  shall  be 
punished  by  confinement  in  a  fortress  for  not  less  than  two 
years,  and  if  the  duel  is  of  such  a  nature  tiiat  it  nnist  bring 
about  the  death  of  one  of  the  two,  hy  confinement  in  a  fortress 
for  not  less  than  three  years.  This  is  qualified,  however,  by 
§  207,  which  provides  that  if  the  homicide  has  been  brought 
about  by  means  of  a  delii)erate  transgression  of  the  agreed 
or  traditional  rules  of  duelling,  the  transgressor  is  to  be 
punished  according  to  the  general  regulations  relating  to  the 
ofTi-'nce  of  homicide. 

The  Italian  Penal  Code  similarly  provides  in  S.  239  the 
punishment  of  detention  for  a  period  which  may  not  be  less 
tiian  six  months  and  not  more  than  five  years  for  a  person  who 
in  a  duel  kills  his  adversary,  or  makes  a  wound  that  causes 
the  adversary's  death  ;  S.  243  providing  that  there  would  be 
no  mitigation  of  pnnishrnent  for  homicide  or  hurt  on  account 
of  their  havins:  bei-n  caused  in  a  duel  :  1.  if  the  conditions 
of  the  combat  have  not  been  settled  beforehand  by  the 
seconds  or  witnesses ;  t?.  if  the  combat  did  not  take  place 
with  equal  arms,  or  with  any  arms  other  than  swords,  sabres, 
or  pistols  of  equtd  charge,  or  wnth  arms  of  precision,  or  with 
several  cuts  ;  3.  if  in  the  choice  of  arras  or  in  the  course  of  the 
combat  there  was  fraud  or  violation  of  tlie  settled  conditions  ; 
or  4.  if  it  should  have  been  expressly  agreed  that  the  duel 
would  cease  only  with  the  death  of  one  of  the  combatants, 
or   if  that  condition    resulted    from    the  nature    of  the  duel, 

«i  Art.  430,  I      "  Art.  350. 
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from  tlie  distance  between  the  duellists,  or  from  other  settled 
conditions. 

235.     The  Exception  5  of  S.  300  of  the  Indian  Penal  Code, 
Homicide  in  a  preme-      tliough      applicable    to     dnels,    does    not 
ditated    fight    between     apply    to  premeditated    faction    fights  be- 
amed factions  is  mur-     tween  armed  persons  known  to  each  other 
^^'  to  be  armed.     The  contrary    whs  held  by 

a  Division  Bench  of  Calcutta  High  Conrt  in  The  Queen  v. 
KuHer  Mather,^^  decided  on  the  13th  November  1877,  in 
which  White,  J,,  in  his  decision  said  :  "  A  man  who,  by  concert 
with  his  adversary,  goes  out  armed  with  a  deadly  weapon  to 
fight  that  adversary  who  is  also  armed  with  a  deadly  weapon, 
must  be  aware  that  he  runs  the  risk  of  losing  his  life;  and  as 
he  voluntarily  puts  himself  in  that  position,  he  must  be  t^iken 
to  consent  to  incur  the  risk.  If  this  reasoning  jg  correct  as 
regards  a  pair  of  combatants  fighting  by  premeditation,  it 
equally  applies  to  the  members  of  two  riots  or  assemblies  who 
agree  to  fight  together,  and  of  whom  some  on  each  side  are, 
to  the  knowledge  of  all  the  members,  armed  Avith  deadly 
weapons." 

In  Empress  v.  Eohimuddin,^*  Ainslie  an^l  Brougliton,  J.  J., 
held,  however,  that  the  exception  did  not  apply  to  such  fights 
between  armed  assemblies,  chiefly  on  the  ground  tliat  if  it, 
applied  to  them,  the  exception  4  of  the  same  set'tion  300  would 
be  superfluous.  Ainslie,  J.,  said  :  •'  if  culpable  homicide  in  a 
premeditated  fight  with  deadly  weapons  is  not  murder,  a 
fortiori  unpremeditated  culpable  homicide  in  a  sudden  fight  in 
the  heat  of  passion  upon  a  sudden  quarrel  would  not  be  mur- 
der. It  seems  to  me  that  the  4th  exception  clearly  indicates 
that  culpable  homicide  in  a  fight  is  murder  unless  the  figiit  is 
unpremeditated,  and  is  such  as  is  therein  described,  sudden  in 
the  heat  of  passion  and  on  a  sudden  quarrel;  a  fight  is  not 
per  se  a  palliating  circumstance,  only  an  unpremeditated  fight 
can  be  such.  AVhere  persons  engage  in  a  fight  under  circum- 
stances which  warrant  the  inference  that  culpable  homicide  is 
premeditated,  they  are  responsible  for  the  consequences  to  their 
full  extent." 

The  question  came  next  before  White  and  Field,  J.  J.,  who 
dissented  from  that  decision.     Heferring  to  the   chief  ground 
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ofth&t  decision,  White,  J.,  said,'"  "If,  as  I  think,  according  to 

tlie  coiniiion    and   natural   meaning    of  the   words,  an    armed 

man,  wlio  deliberately  fights  with  another  man  whom  he  knows 

also  to  he  armed,  consents  thereby  to  take  tlie   risk   of  death, 

-why  is  the  adversary  who  kills  him  to   be  excluded    from    the 

benefit  of  the  5th  exception,  because   hy  another  exception    the 

case  of  a  man  who  kills  his  adversary  in  the   course  of  sudden 

fight  is  specially  provided  for.     The  circumstances  under  which 

a  man  slays  his  opponent  in  sudden    fight   are   different    from 

those  where  he  slays  him   in    premeditated    fight,  and    if   the 

Legislature  intended  that  the  offence  of  both    should    be    only 

culpable  homicide,  the  intention  would  naturally  be  shown    by 

the  enactment  of  two  distinct  exceptions.    Again,  sudden  fight 

is  a  distinction  recognised  by  the  English  law  of  homicide,  and 

the  framers  of  the  Code  may  easily  be  supposed  to  iiave  for  that 

occasion    alone    made  sudden   fight  the   subject  of  a    distinct 

exception,    without   imputing  to    them  tiie  intention    thereby 

implied,    by    excluding    from     the    5th   exception    a    ca>e    of 

premeditated    fight,  if  it   actufdly    falls    within    tlie    meaning 

of  th.e   exception.     Tlie    sound    construction   to    my  mind    is, 

that  the  5ih  exception  extends  to  all  cases  of  death   occasioned 

hy,    or  resulting   from,    premeditated    acts,    where    the   party 

killed  takes  tlie  risk  of  the  death    with    his   own  consent;   and 

that  the  4th  exception  is  an  independent   exception,  applying 

to  all  cases  of  deatli    occurring   in  the    course  of  sudden   and 

unpremeditated   fight,    and    does    not  in    any    way    bind    the 

natural  operation  of  the  5th  exception."     Field    J.,  concurred 

with    the  judgment  of  White,    J.,  and    observing    that    both 

parties  were  armed  and  prepared  to    fight,  said  :     "  I  think  it 

is  reasonable  to  say  that,    in  entering   upon  that  conflict,  each 

party  had  for  its  object  to  fight  for   victory,  and   in    doing  so, 

knowingly    and  deliberately  took  upon  itself  the   risks  of  the 

encounter  ;  to  this  state  of  facts  1  agree  that  the  5th  exception 

is   applicable  ....  When  a  man,  being  one  of  an  armed  band, 

and  being  himself  armed  with  a  deadly  weapon,   takes  part  in 

a   fight,   and  uses  that  deadly  weapon  against  his  opponents,  I 

think  it  is  reasonable  to  say  that  he  was,  within  the  4th   clause 

of  S.  300,  committing  an  act  which  he  knew  to  be  so  imminently 

dangerous,  that  it  must,  in  all  probability,  cause  death  or  sucii 

bodily  injury  as  is  likely  to  cause  death.  .  .  .  When  he  and    his 

party  are  opposed  by  a  nnml)er  of  peisons  similarly  armed,  and 

using  their  arms  in  a  similar  way,  I  think  it  is  reasonable  to  say 

as  Samsheie  Khan  r.  The  Empress,  I.  L.  U..,  VI  Cal.,  15D. 
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tliat  such  person,  witliin  tlie  meaning  of  exception  5,  takes  the 
risk  of  death  with  his  own  consent." 

The  most  important  case  on  the   subject   is  the  Full  Bench 
decision  in  Queen  Empress  v.  Nayamuddln^"  in    whicli  Pigot, 
J.,  delivered  the  leading  decision,  and  Sir    Comer    Petherajn, 
C.J.,  and  Macpherson,  J,,  concurred  with  it.  In  tliat  decision, 
he     observed    that  before   the    exception    5     could    apply, 
tliere   must    appear  some   degree   of  particularity    at    least 
both   as    to  the    act   consented   to   or   authorized,    and    the 
person  or   persons  authorized,  and  said  :     "  I  cannot   rt'nd  it 
as     referring   to   anything   short  of  suffering   the  infliction 
of  death,    or  running   the   risk    of  having    death     inflicted, 
under     some   definite    circumstances     not   merely    of  time, 
but  of  mode  of  inflicting   it,  specifically   consented  to,    as  for 
instance  in  the  case  of  Suttee,  or    of  duelling,    -which   wei-e, 
no  doubt,  chiefly  in  the  minds  of  the  fraraers  of  the  Code.   Nor 
can    I  understand    that   it    contemplates    a    consent   to    the 
acts    of  persons  not  known  or  ascertained  at  the  time  of  the 
consent  being  given."     With  reference  to  the   analogy    of  a 
fight  between  two  armed  individuals  on  Avhich  White,  J. ,  relied 
in  the  Queen  v.  KuJcier  Mather  and  in  Samshere  Khan  v.  Em- 
press,  Pigot,  J.,  pointed  out,  that  "  in  such  a  case  the  cirum- 
stances  do  show  a  distinct  act  of  the  mind  of  each  combatant 
"with  respect  to  the  other  and  in  concert  with  him  of    willing- 
ness to  encounter  and  suff"er  such  knonn  and    anticipated  acts 
of  violence  from  that  other  as  he  cannot  defend  himself  from. 
But  I  think  there  is  a  distinction  between  such  a  case  and  that 
referred  to  in  the  following  passage,  at  page  158  of  the  repoit 
of  Samshere  Khan  v.  Empress,  of  the  members  of  two  riotous 
assemblies  who  'agree  to  fight  together,'  and  of  whom  some  on 
each  side  are,  to  the  knowledge  of  all  the  members,  armed  with 
deadly  weapons.    1  do  not  think  that  from  such  a  mere  agree- 
ment to  fight,  such  a  consent  as  is  contemplated  by  the  section 
can  be  imputed  to  each  member  of  each  mob,  to  sutfer  death 
or  take  the  risk  of  death  at  the  hands  of  any  one  of  the  armed 
members    of  the    other  mob,  by  means  of  whichever  of  such 
deadly  weapons,  used  in  whatever  way  that  person  may  please, 
and  be  able,  to  inflict  it." 

In  the  particular  circumstances  of  the  case,  O'Kinealy 
and  Ghose,  J. J.,  also  agreed  in  thinking  that  the  excep- 
ti'in  did  not  apply,  but  they  considered  that  the  question 
of  its   applicability    was   not   one    of  law,    as   to    which   any 

"»  I.  L,  K.,  XVni  Cal.,  'X81. 
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general  rule  could  be  laid  down,  but  one  of  fact  to  be  decided 
with  lefcrenc?.  to  the  circumstances  of  each  case.  Gliose,  J., 
relied  upon  the  analogy,  referred  to  by  Wliite,  J.,  in  Sam- 
shere  Khan  v.  Empresa,^''  of  a  fii)hl  between  two  armed  persons, 
viud  said  :  "  In  such  cases,  I  think,  it  can  hardly  be  questioned 
that  tlie  exception  would  apply.  It  so,  1  do  not  see  why,  when 
the  fight  is  between  a  person  and  two  or  more  persons,  or 
between  two  or  more  persons  on  either  side,  it  cannot  apply. 
Tiiere  is  nothing  in  the  exception  itself  to  indicate  such  a 
distinction.  Take  this  case :  Two  men,  on  each  side,  are 
determined  and  agree  to  fight  each  other  until  some  one  of 
them  is  killed  or  wounded.  They  use  different  weapons  ;  the 
two  on  one  side  use  a  gun  and  a  club,  respectively,  and  the 
other  side  a  sword  and  spear.  The  figlit  is  begun,  and  nothing 
is  slioAvn  indicating  that  any  one  of  the  combatants  resiled 
from  that  determination  and  agreement;  and  in  this  fight  one 
of  them  is  killed.  Here  there  Avas  no  consent  given  by  the 
deceased  to  any  particular  person  killing  or  Avounding  him,> 
or  as  to  the  particular  weapon  that  might  be  used  for  the 
l^urpose.  Instances  of  this  khid  might  be  multiplied  to  show 
that  a  band  of  persons  varying  in  number,  and  armed  with 
different  kinds  of  Avtapons,  may  fight  another  band  of  persons 
similai'ly  situate,  both  bands  agreeing  to  fight  each  other  until 
one  is  killed.  In  these  cases,  the  pei-son  killing,  the  person  to 
be  killed,  the  mode  and  the  instrument  by  which  death  7night 
be  inflicted,  Avould  be  uncertain  ;  and  yet,  each  one  of  the 
combatants  might  expressly  consent  to  suffer  death,  or  take 
the  risk  of  death.  Can  it  be  said  that  in  these  cases  the 
exception  does  not  apply  ?  In  a  case  Avhere  there  is  no 
express  consent,  the  difficulty  of  bringing  the  offence  within 
the  exception  is  indeed  great  ;  but  there  may  be  facts  and 
circumstances  proved,  which  necessarily  lead  to  an  inference 
of  consent,  and  from  Avhich  the  jury  may  find  that  the  deceased 
took  the  risk  of  death  Avith  his  own  consent." 

O'Kinealy,  J.,  also  said  :  "  Consent  under  the  Code  is  not 
valid  if  obtained  by  either  misrepresentation  or  concealment^ 
and  implies  not  only  a  knowledge  of  the  risk  but  ajudgraent  in 
regard  to  it,  a  deliberate  free  act  of  the  mind.  In  other  Avords, 
before  this  section  can  be  applied,  it  must  be  found  that  the 
person  killed,  Avith  a  full  knoAvledge  of  the  facts,  determined 
to  suffer  death  or  take  the  risk  of  death,  and  this  determination 
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Gonfciniied  up  to,  and  existed  at,  the  moment  of  his  death.  It 
.ijipears  to  me  difficult  to  assert  that  when  two  parties  armed  witli 
lathies  and  spears  go  out  to  fight,  the  members  of  each  party 
consent  tu  suffer  death  ;  nor  can  it,  I  think,  be  predicated,  as 
a  general  rule,  that  they  consent  to  take  the  risk  of  death.  .  .  . 
If  two  men  went  out  armed  with  rifles  and  fired  at  each 
other  from  a  distance  of  ]0  yards,  and  one  of  them  was  shot, 
then  looking  at  the  nature  of  the  weapons  and  the  short  dis- 
tance which  separated  them,  I  think,  looking  at  the  illustration 
to  section  87,  that  a  Jury  would  be  entitled  to  hold  that  they 
took  the  risk  of  suffering  death.  But  as  the  existence  of  the 
consent  at  the  moment  the  deceased  received  the  fatal  shot 
Avould  be  necessary  in  order  that  the  accused  should  obtain  the 
benefit  of  the  exception,  he  could  not  succeed  if  the  evidence 
])ointed  the  other  way.  Thus,  if  the  deceased  declined  to  con- 
tinue the  fight,  or  ran  away,  or  showed  in  any  other  open 
manner  a  desire  to  avoid  his  previous  consent,  the  accused 
could  not  successfully  appeal  to  this  exception.  On  the  other 
hand,  if  they  were  armed  only  with  ordinary  walking  sticks,  I 
think  it  would  be  extremely  difficult  for  a  Jury  to  hold  that  the 
parties  had  fully  before  them  the  idea  that  they  were  running 
any  risk  of  death,  or  ever  consented  to  suffer  death.  Between 
these  two  extremes  there  are  numerous  cases  different  in  degre^, 
in  Avhicli  it  Avould  be  extremely  difficult  to  state  what  was  the 
mental  attitude  of  the  person  whose  death  was  caused  when  he 
was  killed.  If,  as  I  have  said  before,  the  parties  were  armed 
Avith  guns  and  were  placed  near  each  other,  a  Jury  might  well 
find  tliMt  they  hud  undertaken  the  risk  of  death.  If,  on  the  other 
hand,  there  was  only  one  or  two  guns  amongst  a  great  num- 
ber of  people,  there  would  be  much  less  room  for  the  conclu- 
sion that  the  deceased  considered  there  was  any  risk  of  death  or 
consented  to  take  it.  So  far  as  I  can  see,  the  nature  of  the 
weapons  with  Avhich  the  parties  were  armed  in  this  case  is  only 
one  out  of  many  facts  from  which  the  consent  of  the  deceased 
should  be  inferred  :  and  I  myself  >yould  not  come  to  the  con- 
clusion that  any  individual  .of  either  of  the  two  pai'ties  c(msent- 
ed  to  take  the  risk  of  death,  when  the  evidence  in  support  of 
that  conclusion  is  simply  that  some  of  the  men  on  both  sides 
were  armed  with  lathies  and  spears." 

Ghose   and    O'Kinealy,  with  White,    J.,  in  the  case  of  .Sam- 
shere  khan^   do   not  appear   to    make  a   sufficient  distinction 
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between  a  knowledge  of  the  likelihood  of  death,  and  taking  the 
risk  of  death  with  his  consent.  Mr.  Mayne,  in  the  last  edition 
of  his  Commentaries  on  the  Indian  Penal  Code,^"  observed 
that  it  seemed  to  him  certain  that  the  exception  was  "  directly 
intended  to  abrogate  the  rnle  of  English  law  that  a  combatant 
in  a  fair  duel  who  kills  his  opponent  is  guilty  of  murder.  If 
so,  the  rale  must  equally  apply,  however  numerous  the  com- 
batants may  be,  ■  provided  they  have  voluntarily  sought  the 
contest,  with  a  knowledge  that  its  result  may  probably 
be  fatal."  This  observation  has  not  been  repeated  in 
his  work  on  Indian  Criminal  Law,  which  supersedes  the 
Commentaries.  There  also,  he  refers,  however,  to  the  confusion 
in  the  full  bench  judgment  from  a  want  of  distinction  between 
consenting  to  death  and  taking  the  risk  of  death,  and  says  :  '"* 
"  In  a  formal  duel  each  combatant  takes  the  risk  of  a  contest, 
sti'ictly  limited  by  rules  as  to  weapons,  duration  of  the  combat, 
&c.  But  in  the  case  of  two  bodies  of  ai'med  men  there  is  no 
consent  to  death,  and  no  authority  to  inflict  it.  Each  takes  the 
chance  of  whatever  may  happen.  The  only  question  will  be, 
What  does  he  take  the  chance  of  ?  If  a  party  go  out  with  their 
fists,  or  with  ordinary  sticks,  they  do  not  expect  to  take  the 
risk  of  being  attacked  with  guns  or  spears.  But  if  a  party 
armed  with  guns,  spears,  and  lathies  goes  out  to  meet  another 
party  similarl}-  armed,  each  member  of  the  party  takes  the  risk 
of  the  general  result  of  the  fight.  It  is  impossible  to  dis- 
tinguish between  one  member  and  another,  and  to  require 
proof  that  a  man  who  was  only  armed  with  a  lathi  took  the 
risk  of  being  speared  or  shot.  It  is  necessary  to  show  that 
the  deceased  was  a  member  of  a  party  which  went  out  to  seek 
a  contest  which  might  end  fatally,  and  expecting  to  meet  a 
party  similarly  prepared.  It  is  also  necessary  to  show  that 
he  shared  in  the  common  purpose  of  his  party.  It  is  difficult 
to  see  what  further  evidence  could  be  given.  It  could  hardly 
be  alleged  on  behalf  of  such  an  individual  who  met  with  his 
death,  that  he  took  the  risk  of  killing,  but  did  not  take  the 
risk  of  being  killed." 

Mr.  Collett  also  tooP'  the  view  that  the  exception  contained 
in  clause  5  applied  where  death  Avas  caused  in  a  fair  fight  with 
deadly  weapons,  and  no  undue  advantage  w^as  taken,  and  that 
thus  death  caused  in  a  fair  fight  by  several  on  each  side,  was  not 
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murder,  but  only  culpable  homicide  not  amounting  to  murder. 
He  had  not  the  advantage,  however,  of  considering  the  grounds 
urged  by  the  majority  of  the  Full  Bench  of  the  Calcutta 
High  Court,  It  certainly  appears  that  in  the  case  of  a  faction 
fight,  the  likelihood,  of  the  death  of  any  particular  individual 
is  too  remote  for  the  cos[nizanee  of  law.  There  is  a  certain 
risk  of  death  in  almost  every  act,  even  in  the  act  of  an  even- 
ing ride  or  drive,  or  of  going  under  a  roof  which  may  fiiU,  or 
(if  eating  one's  meal  which  may  contain  poison.  But  no  one 
thinks  that  a  person  by  doing  any  of  tliese  acts  takes  the  risk 
of  death.  The  dansjer  of  death  in  a  faction  fisrht  is  more  than 
in  these  acts,  but  generally  not  sufficient  to  justif3'  the  fight 
beiu"'  deemed  a  consent  to  tixke  the  risk  of  death. 


o 


Objection   has  also  been  taken  to  the   jiarticularity  insisted 

upon  by   Pigot,    J.    It  has  been  asked  :    "  Suppose  a  person 

consents  with  a  number  of  persons  that  any  one  of  them  may 

kill   him    or  employ  any  person  to  kill  him,  will  not  this  case 

fall  within  the   exception  ?  "  '^     There  is  no  doubt,  however, 

that  as  a  general  rule,  for  a  valid  consent,  the  particularity  of 

the   act   consented   to    as    well    as    of  the   yjerson  doing  it  is 

necessary.     In   regard    to    the  former,  Breithaupt  in  his  work 

on  Vdlentl  nnn  fit  injuria,'^    says:    Die  ElnwiUigung  muss  i<ich 

auf  eine  konlreie  gaiiz  bestimmt  bezekhnete  verh'tzendt  Handlung 

heziehen,  welclte   der    Thdter    vorzunehmen  heahsichtigt  und   der 

sich  der  Eimrilligende  unferirerfen  v:oUte.  So  icilrde  also  nock 

/(erne  Berechtigung  ziir  Wegnahitie  eines  heliehlgen  Gegenstandes 

vorhanden  selii,    wenn   Jeinnnd  ganz  allgemein  dariii  gcicilUgt 

hat,  sick  bestehhn  zu  lassen,  («) 

As  to  the  person,  Breithaupt,  after  observing  that  as  a  general 
rule  he  who  consents  to  an  injury  not  only  has  a  certain 
pei'son  in  viev^^,  but  that  he  also  especially  gives  him  liis 
consent,  says  that  cases  may  be  imagined  in  which  an  exception 
may  be  made,  as  for  instance  when  consent  is  not  given  to 
an  individually  definite  subject  but  to  a  smaller  or  larger  circle, 
and  every  one  belonging  to  that  circle  can  consider  himself 
justified  in  causing  the  injury  in  question.   He  adds  :  '*    Unter 

(tf)  Consent  ornat  refer  to  a  quite  definitely  described' injurious  act,  which  the  doer 
intends  to  undertake  and  to  which  the  consenting  person  wislios  to  (.ubject  himself. 
There  would  therefore  be  no  right  to  the  removal  of  any  artic'.c  at  one's  option,  if 
auybodj'  had  quite   generally  consented  to  allow  himself   to  be  robbed. 
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Umstdnden  ist  sogar  noch  nicht  einmal  ein  certus  circulus 
nothwendig.  Man  denke  an  einen  zum  Tode  verwundeten  Krle- 
ger,  welcher  von  den  grdssUchsten  Schmerzsn  gepeiniqt,  gans 
allgemein  darum  bitfet,  dass  sich  dock  Jemand  finden  mochte, 
ivelcher  ihm  den  Todesstoss  gieht.  In  diesem  Fall  ist  Jeder,  der 
die  dringende  Bitte  hort,  ob  Freund  ob  Feind,  berechtigt,die 
Verletzung  aiiszufiihren.  Ist  .  dagegen  die  Einioilligung  einer 
hestimmfe'n  Person  ertheilt,  so  ist  auch  nur  diese  allein  bereGhtigt 
die  Handlung  vorzunehmen,  da  derjetiige,  ivelcher  in  seine  Verlet- 
zung n-illigt,  noturgemass  freie  Selbsihestimmwng  bezilglich  des 
Miitels  Oder  Werkzeuges  haben  muss,  dessen  er  sich  dazu  bedie- 
nen  will,  urn  sich  die  Verletzung  zufiigen  zu  lassen.(^) 

236.     Similarly,  in  cases  in  which  the  consent  of  the  person 

hurt    does   not     operate    to    altogether 

Consent  is  a  ground     ^void  the  criminality    of  the    voluntary 

Senf^S^ofTS^     causing  Of  hurt,   it  is_  a    ground  for  the 

injuries.  mitigation  of  the   punishment,    and  this 

for  a  similar  reason.  The  fact  that  the 
injuries  were  received  in  a  combat  in  which  the  parties 
engaged  by  mutual  agreement  may  be  shown  in  mitigation  of 
damages.^" 

Generally  it  is  not  a  ground  for  the  mitigation  of  the  offence, 
as  the  varied  character  of  the  mitigation  is  not  such  as  to 
enable  the  Legislature  to  give  a  separate  name  or  to  provide  a 
separate  maximum  of  punishment  for  the  mitigated  oflFence. 
In  some  countries,  however,  even  a  separate  maximum  or 
minimum  is  provided.  Ferlangen  is  indeed  something  more 
than  consent,  but  §  142  of  the  German  Penal  Code  provides 
the  minimum  of  only  one  year's  Gefdngniss  for  any  one  loelcher 
einen  Anderen  auf  dessen  Ferlangen  zur  F'rfidlung  der  Wehr- 
pflicht  untauglich  macht."  The  ordinary  minimum  for  the 
voluntary  causing  of  grievous  hurt  is  Zuchthaus  for  two  years, 

(J)  Under  circumstances  even  a  defined  circle  is  not  necessary.  Let  ua  imagine  a 
soldier  mortally  wounded  who,  tortured  by  the  most  frightful  pains,  begs  generally  that 
somebody  may  be  found,  who  will  give  him  the  deathblow.  Every  one  in  this  case,  whether 
friend  or  foe,  who  hears  the  urgent  request  is  entitled  to  cause  the  injury.  If,  on  the 
other  hand,  consent  has  been  given  to  a  definite  person,  then  only  that  person  is  justified 
in  carrying  out  the  act,  as  he  who  consents  to  an  injury  naturally  must  have  the  free 
determination  regarding  the  means  or  tool  of  which  he  wishes  to  avail  himself  in  order  to 
allow  the  injury  to-be  caused  to  his  person. 

(fl)  Who  at  another's  request  makes  him  unfit  for  the  fulfilment  of  the  duty  to  serve 
in  the  Militia. 

»=  Barholt  v.  Wright,  45  Ohio,  177. 
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from  which  it  may  be  gathered  how  material  the  mitigation 
is  }  and  the  punishment  for  the  mitigated  offence  would 
have  been  still  less,  if  at  all,  if  it  were  not  that  the  ofience 
of  causing  grievous  hurt  in  such  a  case  is  not  so  much 
against  the  person  hurt  as  against  the  .State  and  the  Society, 
of  which  that  person  is  a  subject  or  citizen. 

237.     In  case  of  offences  independent  of  the  consent  of  the 

person  injured,  in  case  of  acts  consented 
Absence  of  consent  is      ^^  .      ^^-^^  ^^^^-^j^  ^^^    ^^  ^g.  notwith- 

aggravation.  j_     T        i  •  t        ^  n 

standing  his  consent  the  absence  of  con- 
sent is,  on  the  same  principles,  an  aggravation  of  the  offence 
or  of  the  penalty.  Thus  in  India,  the  maximum  period  of 
imprisonment  which  may  be  ordered  for  causing  miscarriage 
is  three  years,  and  if  the  woman  should  have  been  quick  vith 
child,  seven  years  ;^''  j-et  when  the  miscarriage  is  caused 
without  the  consent  of  the  woman,  the  offender  may  be 
punished  even  with  transportation  for  life.^'  So  causing  her 
death  by  an  act  done  with  intent  to  cause  her  miscarriage 
is  punishable  with  imprisonment  only  up  to  ten  years,  while, 
if  the  act  is  done  without  the  woman's  consent,  the  punish- 
ment may  be  transportation  for  life. 

With  the  exception  of  France,  where  the  existence  of  consent 
will  in  such  a  case  be  deemed  only  as  a  circomtance  attenuante, 
the  absence  of  consent  is  in  almost  every  country  deemed  an 
aggravation  of  the  offence.  Thus  in  the  Belgic  Penal  Code, 
which  is  to  a  great  exteut  based  on  the  Code  Penal,  the  causing 
of  abortion  is,  when  with  the  woman's  consent,  punishable  only 
with  imprisonment  from  two  to  five  years  ;  and  when  without 
her  consent  with  the  penalty  of  redusion.^^  So  in  Spain,  it  is, 
when  with  her  consent,  punishable  with  prison  mineur,  and 
when  without  her  consent  with  prison  majeure. 

The  aggravation  is  in  some  cases  recognized  not  by  the 
provision  of  a  higher  maximum  of  punishment,  but  by  that  of 
a  minimum  or  a  higher  minimum.  Thus  the  German  Penal 
Code  provides  the  punishment  of  penal  servitude  up  to  five 
years  for  anyone  who,  with  the  consent  of  a  female  with  child, 
has  applied  or  administered  to  her  the  means  to  procure  abor- 
tion or  slay  the  child  in  the  womb.^"  Anyone,  however,  who 
wilfully   slays  or  procures  the  abortion  without  her  knowledge 
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or  consent  is  to  be  punished  with  penal  servitude  for  not  less 
than  two  years  ;  and  if  her  own  death  be  caused  by  the  act, 
with  penal  servitude  for  life  or  for  a  term  of  not  less  than  ten 
years/" 

In  the  Italian  law,  the  aggravation  is  provided  for  by  the 
raising  of  both  the  maximum  and  the  minimum  punishments 
provided  for  the  offence.  Thus  the  Italian  Penal  Code  enacts 
that  a  person  procuring  abortion  with  the  consent  of  the- 
woman  is  punishable  only  with  reclusion  for  a  term  of  not  less 
than  three  months  and  not  more  than  five  years  ;  and  if  her 
death  should  have  been  caused  thereby,  for  a  term  of  not  less 
than  four  and  not  more  than  seven  years.  On  the  other  hand, 
the  mere  employment  of  means  to  procure  abortion  without 
her  consent  or  against  her  will,  is  punishable  with  reclusion 
for  a  term  of  not  less  than  three  months  and  not  more  than 
six  years  ;  and  if  abortion  should  take  place,  the  term  may 
extend  to  twelve  years,  and  shall  not  be  less  than  seven 
years;  and  if  the  woman  should  die,  it  may  extend  even  to 
twenty  years  and  shall  not  be  less  than  fifteen  years." 

238.     It  is  almost  a  universal  principle  that  even  an  approval 
Even    approval,   not     ^°^  amounting  to  consent  is   a   cause   of,, 
amounting    to  consent,     and  leads  to,  a  mitigation  of  punishment, 
causes  a   mitigation  of     This  is  generally  the  case  with  the  subse- 
pumshment.  quent  approval  of  the  act  constituting  the 

offence  in  the  absence  of  consent.  The  Spanish  Penal  Code 
thus  provides  the  punishment  of  prison  correctionnslle  for  a 
minor  contracting  marriage  without  her  father's  or  mother's 
consent  ;  and  even  a  subsequent  approval  of  the  marriage  is 
held  to  mitigate  the  offence,  and  render  it  punishable  with 
only  the  penalty  of  arret  majeurej''^ 
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CHAPTER  XII. 

Consent  in  Procedure. 
Quilihet  potest  renunciare  juri  pro  se  introdudo. 

239.  This  principle  is  of  a  general  application,  applicable  to 
criminal  as  well  as  civil  proceedings.  It 
•uSctron.''"""*  ^'^^  i^'  however,  essentially  restricted  to  legal 
provisions  intended  for  the  benefit  of 
individuals,  and  does  not  apply  to  the  rules  based  on  public 
policy  and  general  considerations.  It  naturally  has  not  much 
application  to  questions  of  essential  jurisdiction,  which,  speak- 
ing generally,  comes  from  law  and  not  from  the  consent  of 
litigants.  ^  Thus  consent  cannot  authoi'ize  a  court  to  act  in  a 
cause  outside  the  sphere  which  the  law  has  ordered  for  it.  In 
Bhoopendfo  Nath  v.  Kalee  Frosunno,^  the  defect  of  jurisdic- 
tion was  not  of  a  subjective  character,  but  there  was  an 
application  for  taking  out  the  execution  of  an  agreement  which 
was  not  of  the  character  of  a  decree.  The  conduct  of  the 
judgment-debtors,  in  so  far  as  it  could  operate  in  that  way, 
had  been  such  as  to  induce  the  new  decree-holders  to  believe 
that  they  could  obtain  by  execution  all  that  they  were 
seeking  for,  and  yet  execution  was  not  allowed,  as  the 
consent  of  the  parties  could  not  give  jurisdiction. 

Some  enactments  expressly  provide  that  a  particular  class 
of  courts  may,  on  parties'  consent,  try  and  dispose  of  certain 
cases  ordinarily  beyond  their  jurisdiction.  The  Presidency 
Small  Cause  Courts  Act^  thus  provides  that  when  the  parties 
to  a  suit,  which,  if  the  amount  or  value  of  the  subject-matter 
thereof  did  not  exceed  two  thousand  rupees,  would  be  cog- 
nizable by  the  Small  Cause  Court,  have  entered  into  an 
agreement  in  writing  that  the  Small  Cause  Court  shall  have 
jurisdiction  to  try  such  suit,  the  Court  shall  have  jurisdiction 
to  try  the  same,  although  the  amount  or  value  of  the  subject- 
matter  thereof  may  exceed  two  thousand  rupees.  Similarly, 
the  County  Courts  Act,  1888,  in  England  provides*  with 
respect  to  all  actions  assigned  to  the  Queen's  Bench  Division 
of  the  High  Court,  that  if  both  parties  shall  agree  by  a 
memorandum    signed   by   them  or  their  respective    solicitors 

1  Did.  8  r.  Hatch,  10  Iowa,  380.  1  s  S  20. 

2  XX.Y  W.  R.,  2U5.  1  *  S.  U4. 


S.  239.]  CONSENT  CAN'NOT  GIVE  JURISDICTION.  461 

.that  the  judge  of  any  Court  named  in  such  memorandum  shall 
have  power  to  try  such  action,  such  judge  shall  have  jurisdiction 
to  try  the  same.  So  also,  S.  61  of  the  same  Act  provides  that 
in  any  action  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditament,  or  to  any  toll,  fair,  market,  or  franchise,  shall 
incidentally  come  in  question,  the  judge  shall  have  power  to 
decide  the  claim  which  it  is  the  immediate  object  of  the 
action  to  enforce,  if  both  parties  at  the  hearing  shall  consent 
in  any  writing  to  the  Judge  having  such  power.  These  cases 
do  not  constitute  an  exception  from  the  rule  that  the  courts 
acquire  their  jurisdiction  from  law,  as  mere  consent  could 
give  no  jurisdiction  in  the  absence  of  the  special  provisions 
which  empower  the  court  or  the  judge  to  act  in  case  of  the 
parties'  consent,  on  the  same  principle  on  which  it  authorizes 
them  to  act  in  other  contingencies. 


Nor  can  consent  oust  the  jurisdiction  of  any  court.  Thus 
in  Crawley  v.  Luchmee  Ram,^  the  Principal  Sudder  Ameen 
dismissed  the  suit  on  the  ground  that  the  bills  of  lading  pro- 
vided that  a  claim  under  them  should  come  before  the  High 
Court  of  Calcutta  ;  but  the  dismissal  was  set  aside  by  the 
Agra  High  Court,  as  it  did  "  not  consider  that  any  clause 
which  ousts  the  jurisdiction  of  the  Civil  Courts  of  tliese  Pro- 
vinces in  cases  of  dispute  between  the  parties  in  favour  of  the 
High  Court  of  Calcutta,  which  in  such  a  matter  has  no  jurisdic- 
tion, could  have  any  legal  effect  or  could  be  pleaded  in  bar  of 
a  suit  brought  into  a  competent  Civil  Court  having  jurisdiction, 
by  either  of  the  parties." 

It  is  on  this  principle,  that  a  person  who  is  not  a  judge 
cannot  act  as  a  Judge.  The  Supreme  Court  of  Illinois  has 
repeatedly  held  both  in  civil  and  criminal  cases,  that  a  mem- 
ber of  the  Bar,  even  Avith  the  consent  of  the  parties,  cannot 
exercise  judicial  powers,  and  any  judgment  passed  in  their 
exercise  will  be  void.*  So  far  is  the  rule  carried,  that  if 
a  Magistrate  goes  outside  the  local  limits  of  his  jurisdic- 
tion, he  has  no  jurisdiction  whatever,  and  no  waiver  or 
agreement  made  before  him  by  the  claimant  of  the  property 
attached  by  him  can  give  him  jurisdiction.^ 

5  1  Agra,  129.  1  Bishop  v.  Nelson,  83  111.,  495. 

e  Hoaglaml  v.  Creed,  81  III,  506.  |  Cobb  v.  People,  84  111.,  511. 

1  Block  V.  Henderson,  82  Ga.,  23. 
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2410.    The  inefficacy  of  consent  in  regard  to  jurisdiction  applies 
Consent  cannot  give     Specially  to  jurisdiction  over  tlie  subject- 
be   given  or  en- 


jiirisdiction  over  subject- 
matter. 


matter,    which   cannot 

larged  by  consent  even  in  °civil  cases. 
Mr.  Hawes,  in  his  work  on  the  Jurisdiction  of  Courts,  says  : 
"  Defects  in  the  jurisdiction  of  a  court  over  the  subject- 
matter  of  a  cause  are  fatal  and  cannot  be  waived.  No  act  or 
consent  of  parties  in  such  a  case  can  confer  jurisdiction.^  .  .  . 
When  a  tribunal  has  not  jurisdiction  over  the  subject-matter, 
no  averment  can  supply  the  defect  ;  no  amount  of  proof  can 
alter  the  case.  Neither  the  acquiescence  of  the  parties,  nor 
their  solicitations,  can  authorize  any  court  to  determine  any 
matter  over  which  the  law  has  not  au.thoi'ized  it  to  act."  ^° 

In  Jackson  v.  Ashton,^^  the  bill  was  dismissed  for  want 
of  jurisdiction,  even  though  the  opposite  party  not  only  did 
not  raise  any  objection  to  the  jurisdiction,  but  "was  anxious 
that  the  court  should  hear  and  determine  the  cause,"  and  the 
defect  in  the  jurisdiction  arose  merely  from  a  non-description  of 
the  circumstance  which  could  give  jurisdiction  to  the  court. 

So  far  is  the  rule  carried,  that,  as  observed  by  Mr.  Hawes,^^ 
"  when  jurisdiction  is  by  law  conferred  upon  a  court,  only 
upon  the  existence  of  certain  conditions,  parties  may  not 
waive  the  conditions  and  thus  confer  jurisdiction." 

In  India  also,  it  is  quite  settled,  that  even  express  consent 
of  the  parties  cannot  confer  on  a  court  such  jurisdiction  as  it 
does  not  possess,'^  and  that  it  will  not  give  power  to  a  court 
to  pass  a  decree  which  it  is  otherwise  not  competent  to  pass." 

In  The  Government  of  Bombay  y.  Banmahingji  ^^  the  ^u\t 
was  for  immoveable  property  in  foreign  territory,  and  both  the 
parties  were  willing  that  the  case  should  be  decided  on  the 
merits,  yet  the  lower  court's  decree  was  set  aside  by  the  High 
Court  "  as  having  been  made  without  jurisdiction  ;  "  Sargent, 
C.  J.,  observing  in  the  judgment  of  the  court  that  "  no  consent 
of  parties  can  give  to  the  court  a  jurisdiction  which  it  does  not 
possess  over  the  subject-matter  of  the  suit." 


8  Doctor  V.  Hartman,  24  Ind.,  221. 
Damp  v.  Town  of  Dane.  29  Wis.,  419. 
Fleischmau  v.  Walker,  9i  111.,  318. 
"  P.  13. 
lo  Wansley  c.  Eobinson,  2S  La.  Ann., 
793  i  St.  Louis  and  S.  Co.  r.  Sando- 
val 0.  Co.,  Ill  Jll.,  3-!, 


"  8  Pet.,  148. 

1^  Ilawes  Juris.,  16. 

*3  Kadambinee  Dossee  v.  Doorga  Churu 

Dutt,  Marsh,,  4. 
1*  Eamrao   Tatyajl  v.    Babaji  Dhonji, 

I.  L.  B.,  XX  iiom.,632. 
"  IX  B.  H.  0,  B.,  242. 
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This  Avas  expressly  recognized  by  the  Judicial  Committee  of 
the  Privy  Council  in  Ledgard  v.  Bull ;  "^  in  which  Lord  Watson, 
in  delivering  their  Lordships'  judgment,  observed  that  "  when 
the  Judge  has  no  inherent  jurisdiction  over  the  subject-matter 
of  a  suit,  the  ])arties  cannot,  by  their  mutual  consent,  convert  it 
into  a  proper  judicial  piocess,  although  they  may  constitute  the 
Judge  their  arbiter  and  be  bound  by  his  decision  ou  the  merits 
when  these  are  submitted  to  him."  The  observation  was  ultra 
vires,  but  it  has  been  repeatedly  followed  in  the  Indian  courts. 
Thus  in  Ladli  Bega  vi  v.  Raje  Babia  '^  the  defendant  objected 
to  the  jurisdiction  of  the  Original  Court,  but  on  appeal  by  the 
plaintiff  from  the  decision  which  was  in  his  favour,  he  did  not 
take  that  objection  in  the  lower  Appellate  Court,  where 
the  decision  was  against  him.  On  appeal  to  the  Uigh  Court, 
the  decree  was  set  aside  for  want  of  jurisdiction,  it  being  held 
that  the  failure  to  take  the  objection  in  the  lower  court, 
''  would  not  clothe  the  District  Court  with  a  jurisdiction  not 
given  it  by  law." 

241.     The    same   rule    applies   to   appeals    also.     Thus    in 

Auhhit    Chunder  Sen  v.  Mohiny  Mohun 

Consent  cannot  give     Dass,""^  Morris,   J.,   observed  that    "  the 

lunstliotion      over     ap-  -,  f         ^i       -^        p  ^i 

]g  preponderance   01    authority    lavors   the 

view  that  where  a  Court  has  no  juris- 
diction to  entertain  an  appeal,  no  consent  of  parties  can  give  it 
a  j urisdiction  which  it  does  not  by  law  possess,"  In  Minakshi 
V.  Subramatiya}^  there  was  no  subjective  defect  of  jurisdiction, 
and  the  defect  arose  only  from  the  circumstance  that  the  appeal 
was  not  allowed  by  law.  No  objection  was  taken  while  the 
appeal  was  pending  before  the  High  Court,  and  it  was  contended 
before  the  Judicial  Committee  of  the  Privy  Council  that  the  right 
to  object  to  the  jurisdiction  must  be  considered  to  have  been 
waived.  The  contention  was  overruled,  however,  and  Sir 
Richard  Baggallay,  in  delivering  their  Loi'dships'  decision, 
observed,  that  "no  amount  of  consent  under  such  circumstances 
could  confer  jurisdiction  where  no  jurisdiction  exists.  .  .  There 
was  an  inherent  incompetency  in  the  High  Court  to  deal  with 
the  question  brought  before  it,  and  no  consent  could  have 
conferred  upon  the  High  Court  that  jurisdiction  which  it  never 
possessed." 

In  the  United  States,  Mr.  Hawes  observes  that  neither   con- 
sent  nor   long  acquiescence  of  parties  will  give  an  appellate 

10  L.  E.,  XIII  I.  A.,  134.  I  "  I.  L.  R.,  V  Cal.,  489. 

"  I.  L.  R.,  Xm  Bom  ,  630.  I         1°  L.  R.,  XIV  I.  A.,  160. 
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court  jurisdiction  over  an  appeal.^"  It  has  been  repeatedly  held, 
that  a  criminal  case  not  ripe  for  appeal,  cannot  be  carried  into 
the  Appellate  Court  by  agreement.^^  In  Perkins  v.  Ferldm"^  it 
was  said  that  the  appearance  of  the  plaintiff  after  the  appeal, 
and  submitting  to  the  jurisdiction  of  the  court  by  proceeding 
to  trial  on  the  merits,  were  equivalent  to  a  waiver  of  all  excep- 
tions to  the  appeal  and  to  the  jurisdiction  of  the  court. 
This  was  also  admitted  to  be  the  law,  "  when  the  want  of 
jurisdiction  arises  from  the  want  of  legal  notice."  The  court 
after  observing  that,  pointed  out  that  "  when  the  want  of 
jurisdiction  appears  of  record,  the  defect  cannot  be  supplied  by 
the  submission  of  the  party  ;  for  the  agreement  of  the  parties 
cannot  alter  the  law,  nor  make  that  good  which  the  law  makes 
void."  In  some  cases,  the  objection  to  the  jurisdiction  is 
allowed  to  be  taken  even  by  the  appellant.^^  * 

342.     It  is  on  this  very  ground,  that  it  is   considered  a 
general  maxim,  that    the  plea  of  juris- 

Ohjection  to  jurisdic-     diction,  when  apparent  on  the  record, 
tion  may  be  taken  at  any  i      j.   t  l  c     i 

stage  of  proceedings.  may  be  taken  at  any  stage  of  the  pro- 
ceedings;^* and  cannot  be  considered 
waived  by  the  parties.^*  Thus  in  Wahid  All  v.  Inayet  Ali,^^ 
even  a  plea  as  to  the  execution  not  being  barred  by  limitation 
law  was  treated  as  one  of  jurisdiction,  and  allowed  to  be 
raised  for  the  first  time  after  remand  on  special  appeal.  In 
Ganpatrao  v.  Bai  Suraj,^^  the  defect  of  jurisdiction  consisted 
only  of  the  circumstance  that  the  court  was  not  of  the  lowest 
grade  competent  to  try  the  suit,  and  an  objection  to  it  was 
allowed  to  be  raised  for  the  first  time  on  special  appeal  from 
the  final  decision,  even  though  the  first  order  of  remand 
by  the  lower  Appellate  Court  was  not  appealed  against. 
In  Naunhoo  Singh  v.  Tofan  Singh,^''  the  objection  to  the 
Moonsiff's  jurisdiction  was  allowed  to  be  taken,  for  the  first 
time,  when  the  case  went  to  the  High  Court  a  second  time 
on  special  appeal,  though  the  parties  had  allowed  five  adjudi- 
cations in  the  courts  below  without  raising  any  objection  as 
to  that  point.  In  Macdonald  v.  Riddell,^^  the  plea  to  the 
jurisdiction  was  allowed  to  be  taken  for   the  first   time  on 


""  Hawea  Juris.,  15. 

'^  1  Kutter  r.  State,  1  Iowa,  99. 

People  V.  Myers,  1  Colo.,  508. 
"   7  Conn.,  558. 
2 ''a  Piano   Manu'fing  Co.  v.  Easey,  69 

Wis.,  246. 
"^  Nobccn  Kishon  Mookerjee   v,    Shib 

I'dshad,  V:i  W.  B.,  4U0. 


Nidhi  L»l  '•.  Mazbar  Hussaiu,  I.L.B. 
VII  All.,  230. 
'*  Lalmoney  Dassee  t>.  Jaddoonath 

Shaw,  I.  In.  Jur.,  N.  S.,  319. 
«5  VI  B.  L.  E.,  52. 
="=  VII  B.  I-I.  C.  R.  A.  C,  79. 
"  XIV  W.  B.,  229. 
as  XVI  W.  E.  Cr.,  69. 
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special  appeal,  and  Ainslie,  J.,  in  delivering  the  judgment  of 
tlie  court,  observed  tha,t   "  neither  the  ignorance   and   conse- 
quent silence  of  the    parties,    nor    their  consent,  can   vest  a 
magistrate    with  powers    which   the  law  does  not  give  hira," 
In  Trwibakji  v.  Tomu,^°  the  Bombay  High  Court  even  allowed 
a  plaintiff  who  had    instituted    the    suit  in  a  court  to  object 
for  the  first  time  to  the  jurisdiction  of  that    court  on    special 
appeal.     It   was  contended    that  the  plaintiff  having  himself 
selected  the  forum   could  not    take   that   objection,   but    the 
contention  was    overruled    on  the  ground    "  that  if  express 
consent   could     not  give   jurisdiction,    much    less     could    a 
mistake  in  the  selection  of  a  court  to  bring  a  suit  in." 

It  is  sometimes  indeed  held  that  the  objection  to  jurisdic- 
tion may  not  be  taken  for  the  first  time  on  the  second  appeal, 
and  the  prohibition  is  not  seldom   extended  even  to  the  first 
appeal.^"     So    far   is    the    rule   cariied,    that    in    Mohamvied 
Hossein  v.  Akhaya  Narayan,*^  the  objection  was  taken  in  the 
first  court,  but  still  held  to  be  waived,  as  it  was  not  taken  in 
the  lower  Appellate  Court.     This  is,  however,  usualljr  in  cases 
in  which  the  facts  giving  rise  to  the  objection  are  not  patent 
on  the  record  ;  as  it  is  presumed  that  if  there    were    an  irre- 
gularity,   the    objection   would  have  been  raised  at  an  earlier 
stage  of  the  proceedings,  when  its    correctness   could    easily 
be     tested.       Most    of    the     decisions     against    taking   the 
objection  at  a   later    stage   are    expressly    coupled   with    the 
proviso    that   the    objection,    when    apparent   on    the  face  of 
the  record,  may  be  taken  at  any  stage.^^     In  Bapuji  Auditram 
V.  UmedbhaP^  the  objection  to  the  jurisdiction  was  not  allowed 
to  be  raised  for  the  first  time  on  special  appeal,  as  it  was  not 
patent  on  the  face  of  the  record    that   the    court   of  the  first 
instance   had    no    jurisdiction.     The    general    rule    thus    is, 
that  if  the  original  court  find  a  jurisdictional    fact    so    as    to 
retain    the  jurisdiction,    and    the    finding    is    not    appealed 
against,    objection    to   the   jurisdiction   may  not  be  taken  on 
the  second  appeal.^* 

In  Koylash  Chunder  v.  Ashruf  Ali,^^  a  suit  was  remanded  for 
trial  on  the  merits  by  the  lower  appellate   court,   which,   held 


as  II  B.  H.  C.  E.,  192. 

so  Naimudda  v.  Scott,  III    B.  L.  E., 
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31  II  B.L.  E.  App.,  42. 

32  Gooroo  Pei'sad  Boy  v.  Jnggobtmdoo 

Mozoomdar,  W.  R.  F.  B.,  15, 
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it  to  be  witliin  the  jurisdiction  of  the  original  court;  and  on 
second  appeal  from  the  decision  on  the  merits,  the  objection  to 
the  jurisdiction  was  not  allowed  to  be  raised,  as  it  had  not  been 
raised  at  the  proper  time  on  appeal  from  the  order  of  remand. 
This  decision  does  not,  however,  appear  to  be  tenable,  as 
merely  not  appealing  from  an  order  at  once  does  not 
necessarily  estop  a  party  from  objecting  to  it  on  appeal  frons 
the  final  decision  in  the  proceedings.  Thus  in  G&odall  v. 
Mussoorie  Bank,^^  an  assignee  from  a  judgment-debtor  who 
was  not  a  party  to  a  suit  was  made  a  party  to  the  execution- 
yjroceedings,  and  the  order  making  him  a  party  was  not 
appealed  against.  He  appealed,  however,  against  a  subse- 
quent order  asking  him  to  produce  the  shares  which  had  been 
assigned  to  him,  and  directing  that  in  case  of  default,  his 
property  was  to  be  sold.  It  was  contended  that  objection 
could  not  then  be  taken  to  the  jurisdiction  to  pass  the  first 
order  making  him  a  party  ;  but  the  contention  was  overruled, 
Straight,  J.,  observing  that  he  had  "no  hesitation  in  holding 
that  in  an  appeal  of  the  kind  before  me,  where  the  objection 
goes  to  the  very  root  of  the  matter  and  to  the  authoiity  of 
the  Court  to  make  the  order  in  the  sense  that  it  had  no 
jurisdiction  at  all,  I  am  entitled  to  entertain  it,  and  if  it  has 
force,  to  give  eflFect  to  it." 

243.     However  though  exfress  consent  or  waiver  will  not 

^  ^       ,  .        ,       ,     give  iurisdiction  to  a  court  over  a  suit  or 
Estoppel  from  plea  or      "  i      i  •  i    -j.  j  j_  in 

iurisdiction  appeal  which  it  does  not  possess  by  law,  a 

party  may  well  be  estopped  from  pleading 
the  absence  of  jurisdiction  by  failure  to  take  objection  to  it  at 
the  proper  time.  This  is  specially  the  case  in  India,  where 
unlike  England  there  is  a  system  of  courts  organized  in  a  regu- 
lar gradation  of  dependence  on  the  High  Courts,  and  where  an 
error  as  to  jurisdiction  may  always  be  corrected  on  appeal  or 
review. 

In  England,  this  was  not  practicable,  and  unless  a  prohibi- 
tion were  granted,  or  the  proceedings  quashed  on  a  certiorari, 
there  was  no  other  way  to  try  the  jurisdiction  than  by  an 
action  against  those  who  made  or  acted  on  the  order.  Thus  an 
action  of  trespass  was  suggested  by  Martin,  B.,  in  Denton  v. 
Marshall''  as  the  proper  way  of  trying  the  validity  of  an  order 
of  a  County  Court.    Is' aturally  absence  of  jurisdiction  was  held 

"''   T,  L.  E.,  X  All.  07.  I  "  32  L.  J.  Ex.,  89. 
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there  to  make  tlie  proceedings  absolutely  null,  as  if  they  had  not 
taken  place  at  all.  Even  there,  however,  a  change  is  being  made. 
Thus  in  Steed  v.  Preece,^^  the  Master  of  Rolls  considered  it  a 
good  answer  to  an  application  founded  on  the  court  having 
sold  property  without  jurisdiction,  that  there  was  a  decree 
standing  unreversed,  and  directing  the  sale.  S.  114  of  the 
County  Courts  Act  directly  contemplates  that  whenever  an 
action  or  matter  is  comnaenced  over  which  the  Court  lias  no 
juiisdiction,  it  shall  be  struck  out,  only  "  unless  the  parties 
consent  to  the  court  having  jurisdiction."  The  rough  method 
of  treating  the  order  of  a  Court  as  no  order  at  all,  or  of 
seeking  b}'^  a  suit  to  expel  a  person  whom  thht  order  has  defi- 
nitely placed  in  possession,  has  no  proper  application  where 
provision  is  made  for  such  a  proceeding,  and  where  the  order 
itself  may  be  brought  under  review  by  precisely  the  same 
authorities  ,  who  will  have  to  dispose  of  the  suit  brought  to 
test  its  validity. 

West,  J.,  in  delivering  the  judgment  of  a  Division  Bench  of 
the  Bombay  High  Court  in  Naro  Harl  v.  Anpurnabai,^'*  said  : 
"  By  providing  the  one  method  of  redress,  the  Legislature  has 
tacitly  excluded  the  other.  .  .  .  There  seems  to  he  no  reason, 
on  principle,  why,  in  India  Hnd  for  a  Court  having  general  juris- 
diction, a  question  of  jurisdiction  arising  on  this  point  (subject- 
matter)  should  not,  at  least  as  regards  the  party  on  whom  the 
jurisdiction  immediately  bear^,  be  concluded  by  submission  or 
by  failure  to  take  the  steps,  which  the  law  prescribes  for 
getting  rid  of  an  erroneous  order  just  as  much  as  a  question  of 
personal  jurisdiction.  Every  decree  is  a  command  to  a  person, 
and  whether  his  possible  ground  of  objection  is  that  the  Court 
has  no  jurisdiction  to  command  him  at  all,  or  none  to  command 
him  in  the  particular  case  and  as  to  the  particular  subject- 
matter,  seems  to  make  no  differenee  in  principle.  ...  It  is 
commonly  said  that  a  question  of  jurisdiction  maybe  raised  at 
any  time  ;  where  proceedings  are  laid  down  for  determining 
the  question,  it  should  be  'any  time  in  tlie  course  of  those 
proceedings.'  He,  who,  having  an  appeal  and  a  special  appeal 
on  a  question  of  jurisdiction,  has  not  availed  himself  of  those 
remedies,  renunciavit  juri  fro  se  introducto.  The  public  in- 
terest is  not  concerned  when  the  matter  has  once  been  placed 
before  a  Court  having  full  jurisdiction  over  the  person  and  the 
cause,  and  an  omission  to  urge  objections  there  is  to  be  treated 
Avhen  the  proceedings  have  been  completed  as  conclusive." 

as  18  Eq.,  19J.  I  ^M.  L.  R.,  XI  Bom.  160  (ii). 
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The  Calcutta  High  Court  also  has  taken  the  same  view. 
Thus  in  Teckum  Lall  Dass  v.  Peter  MacArthur,*"  a  decree  for 
rent  obtained  from  a  civil  court  was  sustained  on  the  ground 
of  the  defendant's  acquiescence  iu  the  court's  jurisdiction  over 
the  suit.  Markby,  J.,  in  delivering  the  judgment  of  that  court 
in  Drobo  Moyee  v.  Bipin  Mundul"-  observed,  that  "the  appli- 
cant took  his  chance  of  a  decision  in  his  favour  in  the  Court 
of  the  Collector,  without  in  any  way  protesting  against  the 
jurisdiction.  And  though  his  conduct  iu  this  respect  will  not 
give  that  court  jurisdiction,  still,  it  is,  in  our  opinion,  sufficient 
to  prevent  him  coming  before  this  Court,  and  asking 
it  to  exercise  its  extraordinary  powers  of  relief  in  his  favour, 
by  setting  aside  proceedings  of  which  he  was  willing  enough 
to  avail  himself  so  long  as  there  was  a  chance  of  their  turning 
out  to  his  own  advantage."  In  Ooma  Sunduree  v.  Bepin 
Beharee*^  a  suit  was  brought  to  set  aside,  on  the  ground  of 
fraud,  a  sale  made  in  execution  of  a  decree  of  a  Revenue 
Court,  and  the  sale  was  not  allowed  to  be  impeached  for  want  of 
jurisdiction,  as  that  objection  had  not  been  taken  in  the  prior 
proceedings  and  not  even  in  the  plaint  in  that  suit.  In Eadha 
Gohind  Gossami  v.  Ooma  Sunduree  Dossia,  *^  a  decree  of  a 
Burdwan  Court  was  transmitted  for  execution  to  Beerbhoom 
District,  and  in  the  course  of  execution-proceedings  there,  some 
property  was  attached,  and  the  judgment-debtor  prayed  for 
a  month's  time,  alleging  that  if  the  debt  was  not  satisfied  in 
that  period,  the  property  attached  might  be  sold  without 
further  notice  ;  and  after  that  a  plea  to  the  jurisdiction  of  the 
court  passing  the  decree  was  not  allowed  to  be  taken  by  him. 

In  Nehora  Boy  v.  Radha  Per  shad  Singh  *^  an  objection  as  to 
the  jurisdiction  of  a  court  executing  a  decree  was  not  allowed 
to  be  taken  after  the  proceedings  had  been  carried  on  for  ten 
years  in  that  court,  without  any  objection  to  the  jurisdiction 
and  with  full  Acquiescence  in  it.  In  Gopi  Nath  v.  Bhugwat 
Pershad,^'^  Mitter,  J.,  in  delivering  the  judgment  of  the 
court  observed,  that  "in  the  suit  of  1860,  there  was  no  objec- 
tion taken  that  the  Munsif  had  no  jurisdiction  to  entertain  it, 
and,  therefore,  the  parties  being  the  same,  it  m^y  be  taken  as 
conclusively  decided  by  that  suit  as  between  them  that  the 
Munsif  in  that  suit  had  jurisdiction  to  entertain  it." 


*"  1  W.  R.,  279. 

4  1  X  W.  B  ,  fi. 

•'2  XIII  W.  K.,  292. 


*3  XXIV  W.  U.,  363, 
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The  Indian  legislature  also  has  adopted  the  same  view. 
Thus  it  has  been  enacted  in  the  Suits  Valuation  Act,  1887,  that 
an  objection  that,  by  reason  of  the  over-valuation  or  under- 
valuation of  a  suit  or  appeal,  a  court  of  first  instance  or  lower 
appellate  Court,  wliich  had  not  jurisdiction  with  respect  to  the 
suit  or  appeal,  exercised  jurisdiction  with  respect  thereto, 
shall  not  be  entertained  by  an  appellate  Court  unless:  — 
(a)  the  objection  was  taken  in  the  Court  of  first  instance  at 
or  before  the  hearing  at  which  issues  were  first  framed  and 
recorded,  or  in  the  Lower  Appellate  Court  in  the  memorandum 
of  appeal  to  that  Court,  or  (b)  the  Appellate  Court  is  satisfied, 
that  the  suit  or  appeal  was  over-valued  or  under-valued,  and 
that  the  over-valuation  or  under-valuation  thereof  has  pre- 
judicially affected  the  disposal  of  the  suit  or  appeal  on  its 
merits.  Even  in  cases,  in  which  an  objection  is  allowed  to  be 
taken,  the  proceedings  shall  not  be  deemed  void  on  account  of 
it,  but  the  Appellate  Court,  unless  satisfied  that  the  mistake 
prejudicially  affected  the  disposal,  shall  proceed  to  dispose 
of  the  appeal  as  if  there  had  been  no  defect  of  jurisdiction  ; 
and  when  it  is  satisfied  of  the  prejudice,  and  not  having  the 
materials  necessary  for  the  determination  of  the  other  grounds 
of  the  appeal  to  itself,  remands  the  suit  or  appeal,  or  frames 
and  refers  issues  for  trial,  or  requires  additional  evidence  to 
be  taken,  it  shall  direct  its  order  to  a  court  competent  to 
entertain  the  suit  or  appeal.  It  is  further  declared  in  the  Act, 
that  the  same  provisions  shall  apply  so  far  as  may  be,  to  a 
Court  exercising  revisional  jurisdiction.  These  provisions 
are  of  a  very  comprehensive  character,  and  apply  not  only 
where  the  over-valuation  or  under-valuation  is  due  merely  to  a 
mistake  in  estimating  the  value  of  the  subject-matter,  but  also 
where  there  has  been  a  mistake  in  principle,^®  or  even  an  inten- 
tional over-valuation  with  a  view  to  exclude  the  jurisdiction  of 
a  court  of  exclusive  jurisdiction.*^*  Similar  provisions  have 
been  enacted  in  regard  to  some  other  cases  also  for  avoiding  the 
ordinary  consequences  of  an  absence  of  jurisdiction,  but  further 
reference  need  not  be  made  to  them  here." 

A  similar  view  appears  to  have  been  taken  in  some  cases  in 
the  United  States  also.  Thusin..¥a^s  v.  Fritton,^  the  objection 
was  that  the  State  Court  had  no  jurisdiction  over  the  proceed- 
ings, and  Hunt,  J.,  in   delivering    the  opinion   of   the  Court 

*«   Krishnasami  u.  Kanakasabai,  I. L. E.      |      *'  Chand's  Res.  Jud.   422 

XtV  Mad.,  183.  |      *s  20  Wall.,  414. 

*«a  HamidunesBa  v,   Gopal    Chandra, 
X  Cal,  W.  N,,  550. 
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said: — "To  be  available  here  an  objection  must  have  been 
taken  in  the  Court  below.  Unless  so  tnken  it  will  not  be 
heard  here.  It  is  not  competent  to  a  party  to  assent  to  a 
proceeding  in  the  Court  below,  take  his  chances  of  success 
and,  upon  failure,  come  here  and  object  that  the  Court  below 
had  no  authority  to  take  the  proceeding.  This  point  comes 
before  us  at  every  term  and  is  always  decided  the  same  way." 

In  Ponder  v.  Moselley,^^  Lancaster,  J.,  in  delivering  the 
opinion  of  the  Court  observed  that  "the  defendants  having 
appeared  in  Court,  and  pleaded  to  the  action,  thereby  admitted 
legal  notice  of  the  institution  of  the  suit,  as  well  also  as  the 
jurisdiction  of  the  Court,  not  only  of  the  parties  to  the  action, 
but  also  of  the  subject-mutter  of  the  suit."  This  can  of 
course  apply  to  the  facts  on  which  the  jurisdiction  over  subject- 
matter  depends,  but  will  not  affect  a  case  in  which  the  defect 
of  jurisdiction  is  apparent  on  the  record. 

244.     There  is  a  greater  unanimity  of  opinion   as  to   the 
waiver    of    tlie    defect    of    jurisdiction 
Wniver  of  defect  of    other  than  that  over  subject-matter.  Thus 
certa:n   otner     sorts   of      ...  i,  -j       j    ..u    ■.   ii 

jurisdiction.  it  IS  generally    considered   that  the  non- 

existence of  other  facts  necessary  for  the 
jurisdiction  may  be  waived.  For  instance,  v\  here  it  depends 
on  the  residence  of  the  parties  or  other  similar  facts,  consent 
will,  in  the  absence  of  special  circumstances,  be  deemed  to 
establish  those  facts,  and  an  objection  to  their  existence  may 
be  waived.*"  Thus  Mr.  Black^  observes:  ''  We  are  told  that 
it  is  only  when  a  judge  or  court  has  no  jurisdiction  of  the 
subject-matter  of  the  proceeding  or  action  in  which  an  order 
is  made  or  a  judgment  rendered,  that  such  order  or  judg- 
ment is  wholly  void,  and  that  tlie  maxim  applies  tli;it  consent 
cannot  give  jurisdiction.  In  all  other  cases  the  objection  to 
the  exercise  of  the  jurisdiction  may  be  waived,  and  is  waived 
wlien  not  taken  at  the  time  the  exercise  of  the  jurisdiction 
is  first  claimed."^ 

As  an    instance,    reference    may   be    made   to  the   etfect  of 
consent    on  the  courts'    power    to  give    a   decree  in  regard  to 


*»  2  Flo.,  207. 

"0  Lucking  V.  Denning,  1  Salk.,  200. 

Bureau  v.  Thompson,  39  111.,  566. 

State  V.  Harper,  28  La.  Ann.,  35. 

lirarlj'  o.  Riohardson,  18  Ind.,  1. 


Stater.  Regan,  67  Mo.,  380. 

Mininger  r.  Caiver   Commission ors, 
10  Minn.,  133. 
1  Black  Jud.,  264. 
Hobart  r.  Frost.,  5  Duer,  672, 
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matters  connected   with  a  claim.     Thus  it    is    a   general    rule 
that  a  coiivt  has  jurisdiction  only  to  decide  the  issues  raised  by 
the  |)leadings,  and  if  it,  goes  beyond  then),   all   tlie    provisions 
relating    to    the   matters   outside    the    pleadings   are    deemed 
void.'       This  rule  does    not    apply,    however,    to  a  consent 
decree  whicli  is  not  invalid,  if  its  provisions  do  not  go  beyond 
the  general  scope  of  the   case   made    by    llie   pleadings.     Thus 
in  Fletcher    v.   Holmes,^  a    suit    v^as    brought    to   foreclose  a 
mortgai^e,  and  a  personal  decree   given  against    the    defendant 
by    consent,    deferring    to    the  decree,   tiie   Court    said  :  "  It 
cannot   be    doubted    that   without  May's  consent  such  a  juilg- 
ment    against    him,    upon    that    complaint,    would    not    have 
been  warranted.    But  he  consented  to  it.      Was  it  then  void  as 
against  May,  because   the  complaint  did  not   allege    sufficient 
facts  to  justify  it  without  such   consent?     We  can    conceive  of 
no  reason  why  a  judgment  entered  by  agreement,  by  a  Court  of 
general  jurisdiction,  having  power  in  a  proper  case   to   render 
such  a  judgment,  and  having  the  parties  before  it,   should  not 
bind  tliose  by  whose  agreement  it  is  entered,   notwithstanding 
the  pleailings    would    not,  in  a  contested   case  authorise  such  a 
judgment.      L'he  object  of  a  complaint  is  to  inform   the  defen- 
dant of  the  nature  of  the  plaintiff's  case.     It  is  for  his    protec- 
tion that  it  is  required.     If  lie  wishes    to  waive    it,    or  agrees 
to    the    granting   of  greater    relief    than    could    otherwise  be 
given  under  its  averments,  without  amendment,  and  such  relief 
is  given  by  his  consent,  we  third?;  that  the  judgment  is  not  even 
erroneous,  and  much  less  void  as  to  him."     And  this  was  cited 
with  approval  in  Schmidt  v.  Oregon  Gold  Mining  Co.,^  in  which 
case  certain  costs  of  a  referee  and    stenographer  were  allowed 
with  consent,  even  though  they  had  not  been  claimed. 

The  waiver  will,  of  course,  not  affect  the  rights  of  any 
person  other  than  the  parties  to  the  suit.  Thus  a  judgment 
obtained  in  a  district  other  than  that  of  the  defen- 
dant's residence,  on  an  agreement  between  the  parties  to 
acknowledge  the  jurisdiction,  was  held  to  be  void  as  against 
subsequent  judgment-creditors  who  obtained  their  judgments 
in  the  proper  district."  In  Sankumani  v.  Ikoran,^  a  person 
objected  to  the  attachment  of  his  property  in  execution  of  a 
decree  on  the  ground  that  the  court  passing  the  decree  had  no 
jurisdiction  to  pass  the  same,  as  the  suit  in  which    the   decree 


3  Vide  Chand's  Ees.  Jucl.,  461-453. 
*  25  Ind.,  458. 
•■>  23  Oreg.,  9. 
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was  passed  had  been  transferred  to  that  court  without  notice 
to  the  defendant  in  that  suit ;  and  the  objection  was  disallowed 
on  the  groiind  that  the  defendant  had  waived  the  same  by  not 
raising  it  at  the  proper  time.  It  is,  however,  to  be  borne  in 
mind,  that  this  objection  was  in  regard  merely  to  a  matter  of 
procedure,  and  the  court  had  jurisdiction  over  the  proceedings  as 
between  the  decree-holder  and  the  objecting  party.  The  court 
thus  said:  "Nor  do  we  think  that  the  present  defendants,  who 
were  no  parties  to  the  decree  in  original  suit  No.  25  of  1883, 
and  as  between  whom  and  the  plaintiff  the  execution-creditor  in 
the  Cochin  Subordinate  Court,  the  Calicut  Subordinate  Court 
has  jurisdiction,  are  entitled  to  rely  on  the  provisions  of  section 
25,  of  which  the  defendants  in  original  suit  No.  25  of  1883  did 
not  avail  themselves  and  thereby  call  in  question  the  jurisdic- 
tion of  the  Cochin  Subordinate  Court." 

Nor  do  the  courts  recognize  collusive  agreements  entered 
into  simply  with  a  view  to  give  jurisdiction  to  a  court.  Thus 
in  Cameron  v.  Hodges^  Miller,  J.,  in  delivering  the  opinion  of 
the  United  States  Supreme  Court,  said  :  "•  This  court  has  uni- 
formly acted  upon  the  principle  that,  in  order  to  protect  itself 
from  collusive  agreements  between  parties  who  wish  r.o  litigate 
their  controversies  in  the  Federal  Courts,  it  would,  on  its  own 
motion,  take  the  objection  of  the  want  of  jurisdiction  in  the 
Circuit  Court  especially  as  regards  citizenship."  °  This  appears 
to  be  due  chiefly  to  the  circumstance  that  in  cases  before 
Federal  Courts,  the  citizenship  of  the  parties  is  often  an  essential 
constituent  of  jurisdiction.  It  has  thus  been  repeatedly  held 
by  the  Supreme  Court  of  United  States,  that  the  question  of 
jurisdiction  in  such  cases  when  dependent  on  the  citizenship  of 
the  parties  must  be  determined  by  tlie  court,  even  if  the 
parties  do  not  raise  it,  or  expressly  aver  that  the  case  be  con- 
sidered upon  its  merits.^" 

Thus  in  Eartog  v.  Memory,^^  the  Court  said:  "  If,  from 
any  source,  the  court  is  led  to  suspect  that  its  jurisdiction  has 
been  imposed  upon  by  the  collusion  of  the  parties  or  in  any 
other  way,  it  may  at  once  of  its  own  motion  cause  tlie  necessary 
enquiry  to  be  made,  either  by  having  the  proper  issue  joined 
and  tried,  or  by  some    other   appropriate  form  of  proceeding, 

«  20  Davis,  323.  1  Blacklock  v.  Small,  20  Davis,  98. 

"  19  Wall.,  81  ;  1  Davis,  65.  Metcalfe  f.  Watertown,   21    Davis, 

lo  Mansfield  V.  Swan,  4  Davis,  379.  I  586. 

King  Bridge  Co.  r.  Otoe,  13  Davis,  !  Morris  v.  Gilmer,  22  Davis,  315. 
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and  act  as  justice  may  require,  for  its  own  protection  against 
fraud  or  imposition. 

245.     In  India,    it  appears   to  be    generally    held    that  the 
defect  of  local  jurisdiction    also   may  not 
Waiver  of  defect  of     ^^  waived.     Thus  in  Babaji  v.  LaksMmi- 
local  luiisdiction.  ?     .19      ,1        /^   ■    •      ,      nK      ■^  1     •, 

bai,       the    Uriginal     Court   asserted   its 

jurisdiction  on  the  ground  that  the  bond  sued  upon  was 
executed  within  the  local  limits  of  its  jurisdiction.  Two  of 
the  defendants  had  not  ol)jected  to  the  jurisdiction,  and  it  was 
contended  before  the  High  Court,  that  the  lower  Appellate 
Court  could  not  set  aside  the  decree  at  least  as  against  those 
two.  The  contention  was,  however,  overruled,  and  West,  J., 
in  delivering  the  judgujcnt  of  the  High  Court,  observed,  "that 
consent  or  appearance  does  nr)t  give  jurisdiction  to  a  court 
of  limited  jurisdiction,  though  the  waiver  may  be  sufficient  in  a 
court  of  superior  jurisdiction.  .  .  .  The  consent  which  waives 
an  irregularity  or  allows  the  court  to  exercise  a  power  vested  in 
it  on  a  wrong  reason  instewd  of  the  right  one,  on  v^hich  it  might 
have  rested,  caimot  give  the  aufchointy  itself  as  an  attribute  of 
the  Court  which  must  directly  or  indirectly  emanate  from  the 
sovereign."  The  observation  as  to  the  waiver  in  a  court  of 
superior  jurisdiction  was  made  with  reference  to  the  decision 
in  Oulton  v.  Eadclife,^^  in  which  that  doctrine  was  based  on  the 
ground  tliat  the  Palatinate  Court  in  that  case  was  a  superior 
court,  having  *'  jurisdiction  over  matters  arising  elsewliere 
than  witiiin  the  county."  It  is  clear  that  in  the  case  of  such 
courts,  tiie  question  of  the  absence  of  local  jurisdiction  could 
not  arise.  Brett,  J.,  expressly  pointed  out,  however,  that  "  if 
its  jurisdiction'had  been  confined  to  ti)e  limits  of  the  county, 
I  should,  have  tliought  that  that  would  have  made  it  a  court 
of  inferior  jurisdiction."  In  this  sense,  all  the  courts  in 
British  India  would  be  inferior  courts,  in  connection  with 
which  the  absence  of  local  jurisdiction  may  not  be  waived. 

In  Narain  Das  v.  Kotu  Mal,^^  the  defect  was  of  local  juris- 
diction,  as  the  defendants  reside!  outside  the  h)cul  limits  of  the 
Court's  jurisdiction,  and  jurisdiction  was  claimed  only  on  the 
ground  that  the  defendants'  agent  executed  the  hundis  sued 
upon  inside  those  limits,  which  was  finally  held  not  to  constitute 
a    cause    of  action.     On  first    appeal,    the    counsel    for    the 
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defendants  expressly  stated  before  tlie  lower  Appellate  Court  that 
he  had  no  objection  on  the  ground  of  jurisdiction  ;  but  on  a 
subsequent  appeal  to  that  same  court  he  raised  that  objec- 
tion, and  the  court  disallowed  it  on  the  ground  of  the  prior 
consent.  The  Punjab  Chief  Court,  however,  held  tliat  the 
objection  could  be  raised  at  that  stage,  Rattigan,  J.,  in  delivering 
the  judgment  of  the  court,  observing  that,  "if,  as  is  settled 
law,  the  express  consent  of  parties  cannot  confer  jurisdiction  on 
a  court  which  does  not  otherwise  possess  it  ;  the  omission  or 
refusal  on  the  part  of  the  defendant  to  raise  t lie  objection  of 
want  of  jurisdiction  cannot  relieve  the  court  which  is  trying 
the  suit,  of  the  duty  of  determining  whether  it  has  or  has  not 
jurisdiction,  to  hear  it." 

Section  20  of  the  Civil  Procedure  Code,  however,  directly 
contemplates  cases  in  ^vhich  a  suit  may  be  brought  against  a 
person  in  a  court  simply  because  another  defendant  resides  or 
carries  on  business  or  works  for  gain  inside  the  local  area  of 
its  jurisdiction ;  ^'  and  under  that  section,  the  objection  by 
the  person  outside  the  jurisdiction  must  be  made  at  the  earliest 
opportunity,  and  in  all  cases  before  the  issues  are  settled  ;  and 
any  defendant  not  so  applying  is  deemed  to  have  acquiesced  in 
the  institution  of  the  suit  in  that  court. 

In  some  such  cases,  proceedings  can  be  commenced  only 
after  special  leave  has  been  obtained.  Thus  the  Charters  of 
the  Presidency  High  Courts  provide,  that,  in  suits  other  than 
those  for  land  or  other  immovable  property,  if  the  cause 
shall  have  arisen  only  in  part  within  the  local  limits  of  their 
respective  ordinary  original  jurisdictions,  a  suit  may  be 
brought  in  them,  "  in  case  the  leave  of  the  court  shall  have 
been  first  obtained."  Similarly,  the  English  County  Courts 
Act,  1888,'"  provides  that  every  action  or  matter  may  be 
commenced  by  leave  of  the  judge  or  registrar,  in  the  court 
within  the  district  of  which  the  defendant,  or  one  of  the 
defendants,  dwelt,  or  carried  on  business,  at  any  time  within 
six  calendar  months  next  before  the  time  of  the  commence- 
ment, or,  with  the  like  leave,  in  the  court,  in  the  local  limits 
of  whose  jurisdiction  the  cause  of  action  or  claim  wholly,  or  in 
part,  arose. 


i»  Viraragav   7'.    Krishnasami,    I.   L.      |  i«  51  &  52  Vict.,  0.  43,  S.  74. 

R.,  VX  Mad.,  3M.  | 
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In  these  cases,  the  plaintiff's  consent  is  the  very  origin  of  the 
jurisdiction  of  the  Court.  The  defendant's  consent  is  not 
directly  material,  and  the  objection  to  the  non-existence  of 
jurisdiction  i?,  in  all  such  cases,  deemed  to  be  waived,  if  the 
defendant  proceeds  without  making  the  objection.  Thus,  in 
Jones  V.  James^''  the  defendant  who  liad,  for 'five  years,  resided 
out  of  the  jurisdiction  of  the  Co'unty  court,  iu  which  the  cause 
of  action  arose,  was  served  with  a  summons  issued  out  of  that 
court,  and  was,  at  the  time,  served  with  an  order  of  the  jxidg© 
of  that  conft,  more  than  two  years  before,  granting  leave  to 
the  plaintiff  to  issue  a  summons  against  the  defendants..  The 
defendant  gave  notice  to  the  clerk  of  his  intention  to  rely 
upon  the  defence  of  the  Statute  of  Limitations,  and  afterwards- 
mo^'ed  for  a  prohibition;  and  it  was  held,  that  this  notice  w"as 
equivalent  to  pleading,  and  "by  thus  coming  in  and  pleading, 
the  defendant  deprived  himself  of  the  power  of  exaimining 
minutely  into  the  reguilarity  of  that  process  by  which  he  was 
called  upon  to  appear^  and  that,  as  against  him,  it  must  be 
considered  as  perfectly  valid."  Erie,  J,,  in  the  course  of  the 
argument  pointed  out,  that  •'  where  an  inferior  Court  has 
no  jurisdiction  from  the  beginnings  a  party  hy  taking  a 
step  in  a  cause  before  it  does  not  waive  his  right  to  object  to- 
the  want  of  jurisdiction  ;  but  jurisdiction  is  sometimes  con- 
tingent ;  in  such  case,  if  the  defendant  does  not,  by  objecting 
at  the  proper  time,  exercise  his  right  of  destroying  the  juris- 
diction, he  cannot  do  so  afterwards." 

In  Moore  v.  Ganjee,^^  leave  bad  not  been  obtained  and  the 
case  was  heard  and  partly  decided  before  the  objection  was 
taken,  and  it  was,  therefore,  held  to  have  been  waived.  Cave, 
J.,  with  whom  Smith,  J.,  ctmcurred,  observed,  that  "  the 
objection  to  the  jurisdiction  of  the  Court  may  be  waived  by 
taking  any  step  in  the  proceedings  before  applying  to  dismiss, 
the  action." 

In  the  United  States  also,  it  Is  held  that  where  the  place  of 
trial  is  changed  by  consent,  no  order  for  such  change  is 
necessary,  and  the  consent  of  the  parties,  and  the  filing  of  the 
papers  in  the  court  to  which  the  cause  is  transferred,  is  all 
that  is  required  to  give  jurisdiction  to  that  court.^" 

In  regard  to  criminal  proceedings,  the  laAv  is  quite  settled 
in   British  India,  as   S.   531  of  the  Criminal  Procedure  Code 

1'  lOL.J.  (Q.  B.),257.  I  18  25  Q.  B.  D.,  244. 

1 »  Woodward  v.  HanohRtt,  52  Wia.,  982. 
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provides  tliat  no  finding,  sentence  or  order  of  any  Criminal 
Court  shall  be  set  aside  merely  on  the  ground  that  the  inquiry, 
trial  or  other  proceeding  in  the  course  of  which  it  was  arrived 
at,  or  passed,  took  place  in  a  wrong  Sessions  Division,  Dis- 
trict, Sub-division,  or  other  local  area,  unless  it  appears  that 
such  error  occasioned  a  failure  of  justice.^" 

246.  In  ordinary  cases,  it  appears  to  be  settled    law,    t!iat 
„,  .         n  -,  J,        .     the    defect  of  iurisdiction  over  a  person 

Waner   ol    defect    of  ,  •       -,  ,      ,  ■       o-,      rr      /-i        j.  i 

jurisdiction  oyer  person,  ^^^y  be  waived  by  him.''  If  a  Cornet  has 
jurisdiction  of  the  subject-matter,  a 
party  may  voluntarily  submit  himself  to  such  jurisdiction,  or 
may,  by  failing  to  object  thereto  at  the  proper  time,  waive 
his  right  to  contest  it. 

InKenney  v.  Greer,^^  the  question  arose  under  a  statute  which 
prohibited  the  suing  of  a  defendant  out  of  the  country  where  he 
resides  or  may  be  found,  except  in  certain  cases.  It  had  been 
passed  subsequently  to  the  Acts  conferring  upon  the  Circuit 
Courts  general  jurisdiction  of  all  actions  arising  in  the 
country,  and  for  the  benefit  of  defendants,  and  not  to  limit  the 
jurisdiction  of  the  Circuit  Courts,  and  it  was  held  Ihat  the 
right  of  not  being  sued  in  certain  cases  being  a  privilege  of 
the  defendant,  he  had  the  right  to  waive  it,  and  must  be 
deemed  to  have  waived  it,  unless  he  made  his  objection  to 
the  writ  served  upon  him  in  due  time. 

247.  When  the   limitation  of  jurisdiction  is  in  regard  to  a 

certain  person  or  class  of  persons,  he  or 
Waner    of    personal     ^hev  may,  of  course,  waive  the  privilege, 

exemption    from    luris-  r,i  •         •      •    j-   4--         j.     j-i  *  *  M 

diction  ^"*^  ^""^  ^^^^  jurisdiction  to  the  court.-^ 

In  Manoiiar  v.  Bhivrav,-^  the  defendant 
objected  to  the  execution  of  a  decree  on  the  ground  that  he 
as  a  Sirdar,  was  not  subject  to  the  jurisdiction  of  the  court 
passing  it.  A  Full  Bench  of  Bombay  High  Court  disallowed 
the  objection,  and  Westropp,  J.,  in  the  judgment  of  the 
Court,  said  :  "Before  the  Munsif  the  applicant  either  did, 
or  did  not,  raise  the  objection  of  want  of  jurisdiction.  If  he 
raised  it,  and  the  Munsif  wrongly  disallowed  it,  he  ought  to 
have  appealed  to  the  Judge  ;  and  there  would  have  been  a 


so  XXI   W.  R.  Or.,  fie  &  88. 
ai  Aurora  Fire   Ins.   Go.  v.  Johnson, 
^6  Inrl.,  315. 

McCaulcy  w.  Murdock,  97  Ind.,  219. 

Damp  V.  Town  of  Dane,  29  Wis.,  419. 


Montgomery  v.  Town  of  Scott,  32 
Wis.,  252. 
22   13  111.,  433. 

"  Oray  r.  llawss,  8  Cal.,  563, 
"I-  II  B.  H.  C.  B.,  A.  C,  374. 


S.  248.] 


WAIVER  OF  DISQUALIFICATION  OF  A  JUDGE. 


477 


special  appeal  to  this  Court.  But  if  be  did  not  raise  it,  he 
must  be  taken  to  have  waived  it;  and  it  is  certainly  too  late 
for  him  to  raise  it  now^  when  the  IMunsifF's  decree  is  sought 
to  be  executed."  Independent  Princes''"'  and  foreign  ambassa- 
dors^" are  often  held  to  be  able  to  waive  their  privilege  of 
exemption,  and  to  elect  to  submit  to  the  jurisdiction  of  any 
court.  The  Maharaja  of  Tipperah  often  waived  his  personal 
exemption  from  the  jurisdiction  of  the  civil  courts  in  British 
India,  though  a  waiver  in  one  suit  will  not  operate  as  such  in 
other  suits.'''  The  Criminal  Procedure  Code  expressly  pro- 
■vides  that  a  European  British  subject  may  waive  his  right  of 
trial  as  such.^^ 

Speaking  of  the  rule,  Mr.  Hawes  observes,  that  "if  a  court 
has  jurisdiction  of  the  subject-matter  and  over  the  person, 
and  a  defendant  has  some  privilege,  which  exempts  him 
from  the  jurisdiction,  he    may   waive  it,  if  he  chooses  to  do 


so 


;)  29 


Mr.  Herman  also  lays  down  that  "  a  privilege 
defeating  jurisdiction  may  be  waived,  if  the  court  has  jurisdic- 
tion over  tlie  subject-matter."^'  Thus,  in  McCornilcJ:  v. 
J'ennsylvania  Central  Railroad  Co.,^^  it  was  held,  that  ''whero 
the  court  has  the  jurisdiction  of  the  subject-matter  or  cause 
of  action,  consent  may  confer  jurisdiction  of  the  person  ;  and 
that  such  consent  may  be  expressed  by  a  foreign  corporation 
by  appearing  by  attorney  and  answering  generally  in  the 
action." 

It  is  somewhat  on  a  similar  principle,  that,  as  observed  by 
Dr.  Bishop,  '^  "with  the  defendant's  consent,  the  venue  may 
be  changed  back  to  the  original  county ;  for,  in  the  words  of 
Stone,  J.,  it  is  a  matter  of  '  privilege  secured  to  the  prisoner, 
which  he  may  waive,  either  before  or  after  the  order  changing 
the  venue  Ijas  been  entered.' ^^  " 


248.     Judges  are  in  some  cases    disqualified    from   trying 

particular   causes,    as    for    instance,    on 

Disqualification  of   a     account  of  a  direct  interest  in  their  result, 

Juase  at    common   law  f.  i    .■        i  •         -^^t       ^  i_-        ^ 

may  be  waived,  ^'"    °*  ^  relationship  with    the    parties    to 

them.     The   disqualification   in    English 


'5  Ladknvarbai  v.   Ghoel    Sarsangji, 
VII  B.  H.  C.  R.,  IflO. 
Mighell     V.     Sultan     of    Johore, 
[1894]  I  Q.  B.,  149. 
*"  Taylor  «.  Best.  i4  C.  B.,  487. 
"  '  Bcei-  Chunder  Manikkya  r.  Nobodeep 
Chunder,  I.  L.  R.,  IXCal.,  535. 


2^  S.  454,  Act  X  of  1882. 

""  Hawes  Juris.,  16. 

3°  Herm.  Comm.,  67. 

"  49  N,  Y.,  303. 

"''  1  Bisb,  Or.  Proo.,  44. 

S3  Paris  V.  State,  36  Ala.,  232, 
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law  is  the  result  generally  of  common  law  principles.  It  is 
sometimes  considered  that  the  disqualification,  does  not  affect 
essential  jurisdiction,  and  does  not  make  the  pi-oceedings  of 
the  judge  void.  =**  It  is  held  in  some  of  the  States  of  the 
American  Union  also,  that  the  recusation  of  a  judge  does  not 
affect  jurisdiction,  but  is  merely  a  ground  to  set  aside  the 
judgment  on  error  ur  appeal. '° 

The  weight  of  opinion,  however,  is  in  favor  of  the  view,  that 
the  disqualification  affects  jurisdiction,  but  where  it  results 
only  from  common  law,  jurisdiction  may  be  restored  by 
consent,  or  by  waiver  express  or  implied,  as  by  failing  to 
raise  the  objection  at  the  trial.  ^'  Thus  in  The  Queen  v.  The 
Cheltenham  Commissioners,^''  Lord  Denman,  C.  J.,  observed, 
that  ''if  all  parties  know  that  he  (magistrate)  is  interested, 
and  make  no  objection,  at  any  rate  if  there  be  any  thing  like 
a  consent,  or  if  he  take  a  part  upon  bi^ng  desired  to  do  so 
by  all  parties,  it  would  be  monsti'ous  to  say  that  the  presence 
of  the  magistrate  vitiated  the  proceedings."  In  Denning  v. 
Norris^^  the  coin-t  held  that,  since  the  defendant  had  admitted 
the  person  presiding  to  be  a  judge  by  a  plea  to  the  action,  he 
was  estopped  afterwards  to  say  that  he  was  not  a  judge.'' 

In  the  United  Statps  also,  it  is  held,  that  in  such  cases  the 
parties  by  a  joint  application  to  the  judge,  suggesting  the  ground 
of  recusation,  expressly  waiving  all  objection  on  that  account, 
and  requesting  him  to  proceed  with  the  trial  or  hearing,  may 
give  him  full  power  to  proceed  as  if  no  objection  existed.'"' 
A  tacit  Avaiver  is  inferred  against  a  plaintiff  who  brings  his 
cause  before  a  judge  who  is  known  to  him  to  be  disqualified  to 
try  it ;  and  against  a  defendant,  who  knowing  the  existence  of 
just  grounds  of  recusation,  appears,  and  witiiout  objecting 
offers  defences  in  the  cause,  either  dilatory  or  peremptory." 
In  Fosey  v.  Eaton,  *'^  an  order  for  sale  of  land  was  given  by 
a  judge  related  to  one  of  the  parties,  and  tlie  Tennessee 
Supreme  Court  said : — ''  If  the  parties  submit  to  the  action  of 
the  judge  at  the  time,  the  incompetency  is  considered  waived, 


3*  Hesketh  r.  Braddock,  3  Burr.,  1847. 
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•o  Wroe  V.  Greer,  2  Swan,  172. 
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anrl  not  available  on  a  collateral  attack  on  tlie  judgment." 
As  a  general  rule,  waiver  is  inferred  if  objection  is  not  taken 
before  issue  is  joined  and  trial  commenced,  except  when  the 
part}?^  was  not  aware  of  the  objection,  and  was  in  no  fault  for 
not  knowing  it."  A  party,  however,  who  has  once  declined 
the  jurisdiction  of  a  jud^e  will  not  be  deemed  to  waive 
it  by  any  subsequent  defence." 

And  while  the  principle  of  disqaalification  extends  even  to 
persons  associated  with  a  judge,  as,  for  example,  to  assessors 
appointed  by  the  parties  themselves  under  the  Land  Acqui- 
sition Acts,*'  yet  a  waiver  by  a  minor's  guardian  will  not  be 
Sufficient,  and  an  objection  may  be  raised  against  it  for  the 
fii'st  time  in  appeal  from  the  award;  and  this  on.  the  ground 
that  a  waiver  is  a  matter  beyond  the  ordinary  conduct  of  the 
litigation,  and  the  presence  of  an  assessor  having  an  adverse 
interest  can,  in  no  case,  be  for  the  benefit  of  the  minor. 

249.  The  disqualification  in  India  and  most  of  the  States 
of  the  American  Union  is  expressly 
Statutory  disqualifica-  enacted  or  recognized  by  some  statutes. 
Thus  in  India,  the  Criminal  Procedure 
Code  provides  that  no  judge  or  magistrate 
shall,  except  with  the  permission  of  the  court  to  which  an 
appeal  lies  from  his  court,  try  or  commit  for  trial  any  case  to 
or  in  which  he  is  a  party,  or  personally  interested,  and  no 
judge  or  magistrate  shall  hear  an  appeal  from  any  judgment 
or  order  passed  or  made  by  himself.''^  There  are  similar 
provisions  in  regard  to  civil  proceedings  in  most  of  the 
Provinces  of  British  India,  even  without  any  such  qualification 
as  that  of  a  permission  by  the  Appellate  Court.^' 

The  prohibition  in  all  such  cases  of  a  statutory  disqualifica- 
tion is  held  to  go  to  the  jurisdiction,*^  and  such  as  may  not 
be  waived,*^   except  when  it  is   also  provided  by  the  statute 


tion  of  a  judge  may  not 
be  waived. 
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creating  the  disqualification  that  it  may  be  waived  by  consent 
generally,  or  subject  to  any  particular  conditions.  And 
the  rule  will  apply  even  to  a  disqualification  arising  sub- 
sequent to  the  institution  of  the  suit,  which  also  will  oust 
jurisdiction,  so  as  not  to  be  waived  by  consent.'"  The  judge 
is  divested  so  completely  of  his  jurisdiction,  and  his  acts 
are  so  utterly  void,  that  they  cannot  be  made  good  by  any 
omission,  waiver,  or  even  the  express  consent  of  the  parties.^ 
It  has  been  repeatedly  held  that  there  can  be  no  waiver  of 
tlie  disqualification,  and  even  express  consent  cannot  restore 
jurisdiction  to  him  over  the  consenting  party's  ofFence.^ 
It  has  been  held  recently  by  the  Texas  Supreme  Court  in 
Jcmuary  v.  State^^  that  where  a  judge  is  disqualified  from 
sitting  in  a  case,  the  judgment  rendered  by  him  is  a  nullity, 
even  though  the  parties  agree  to  waive  objections  to  the 
jurisdiction. 


This  is  on  the  ground  that  it  is  the  policy  of  the  law  to  with- 
hold from  a  judge  all  power  or  jurisdiction  to  act  in  any 
matter  in  which  he  has  a  personal  interest,  irrespective  of  the 
wishes  or  consent  of  the  parties  interested.*  Mr.  Works,  in 
his  work  on  the  Jurisdiction  of  Courts, says  :  ^  "If  the  question 
of  interest  were  one  affecting  the  parties  alone,  they  might 
properly  be  held  to  waive  it  by  consent  or  a  failure  to  raise 
an  objection.  But  it  is  a  matter  in  which  the  whole  public 
is  interested.  The  rule  that  forbids  one  to  sit  as  judge  in  his 
own  case  is  one  of  public  policy  affecting  the  due  and  proper 
administration  of  justice,  and  should  render  void  the  proceed- 
ings of  a  judge  affecting  matters  of  private  concern  to  himself, 
whether  objection  is  made  by  the  parties  directly  interested 
or  not."  In  Chambers  v.  Hodges^  also,  the  disqualifying  in- 
terest of  the  judge  was  attempted  to  be  removed  by  consent, 
but  the  attempt  was   disallowed  on  the  same  high   grounds  of 
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public  policy  that  the  prohibition  was  designed,  ''  not  merely 
for  the  protection  of  the  party  to  the  suit,  but  for  the  general 
interest  of  justice." 

The  decision  in  Oaldey  v.  Aspinwall  '^  is  a  particularly  strong 
authority  against  the  validating  effect  of  consent  in  such  a 
case.  The  Court  which  heard  the  appeal  consisted  of  eight 
judges,  only  one  of  whom  was  said  to  be  disqualified,  the 
disqualification  being  that  he  was  a  Second  cousin,  relat- 
ed in  the  sixth  degree  to  the  defendants,  who  were  sued  mere- 
ly as  sureties  and  having  been  fully  indemnified,  had  no  per- 
sonal interest  in  the  suit.  Counsel  on  both  sides  united 
in  requesting  the  judge  to  sit  before  he  would  do  so.  Bron- 
son,  C.  J.,  maintained  that  there  was  no  question  of  jurisdiction 
involved,  as  the  disqualification  of  one  of  the  judges  could  not 
affect  the  jurisdiction,  of  the  entire  court,  that  jurisdiction  over 
a  person  may  be  and  often  is  acquired  by  consent,  and  that  in 
this  case  consent  would  operate  as  an  estoppel,  no  party  being 
"  at  liberty  first  to  invite  a  judge  to  sit  and  after  taking  the 
chances  of  having  an  opinion  in  his  favor,  turn  round,  when 
he  found  the  opinion  to  be  the  other  way,  and  repudiate  his 
own  act,"  and  that  it  would  be  the  same  if  the  request  to  sit 
Avere  made  by  counsel,  as  a  "  party  is  concluded  by  the  acts 
of  his  counsel."  Jewett  and  Harris,  J.  J.,  agreed  with  the  Chief 
Justice,  but  the  contrary  was  held  by  four  judges  of  the  Court. 
Hurlbut,  J.,  Avho  delivered  the  leading  opinion,  based  it  on  the 
ground  that  the  prohibition  of  law  "  was  not  designed  merely  for 
the  protection  of  the  party  to  a  suit,  but  for  the  general  inter- 
est of  justice."  He  said  :  "  It  is  the  design  of  the  law  to  main- 
tain the  purity  and  impartiality  of  the  courts,  and  to  insure 
for  their  decisions  the  respect  and  confidence  of  the  com- 
munity. Their  judgments  become  precedents  which  control  the 
determination  of  subsequent  cases  ;  and  it  is  important,  in  that 
respect,  that  their  decisions  should  be  free  from  all  bias. 
After  securing  wisdom  and  impartiality  in  their  judgments,  it  is 
of  great  importance  that  the  courts  should  be  free  from  reproach 
or  the  suspicion  of  unfairness.  The  party  may  be  interested  only 
that  his  particular  suit  should  be  justly  determined  ;  but  the  State, 
the  community  is  concerned  not  only  for  that,  but  that  the 
judiciary  shall  enjoy  an  elevated  rank  in  the  estimation  of  man- 
kind. The  party  who  desired  it  might  be  permitted  to  take  the 
hazard  of  a  biased  decision,  if  he  alone  were  to  suffer  for  his  folly, 
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but  the  State  cannot  endure  the  scandal  and  reprpach  which 
would-be  visited  upon  its  judiciary  in  consequence.  Although 
the  party  consent,  he  will  invariably  murmur  if  he  do  not  gain 
his  cause;  and  the  very  man  who  induced  the  judge  to  act, 
when  he  should  liave  forborne,  will  be  the  first  to  arraign  his 
decision  as  biased  and  unjust.  If  we  needed  an  illustration 
of  this,  the  attitude  which  the  counsel  for  the  moving  party  in 
this  case  assumed  toward  the  court,  the  strain  of  argument 
which  he  addressed  to  it,  and  the  impression  which  it  was 
calculated  to  make  upon  an  audience,  are  enough  to  show, 
that  whatever  a  party  may  consent  to  do,  the  State  cannot  afford 
to  yield  up  its  judiciary  to  such  attack  and  criticism  as  will 
inevitably  follow  upon  their  decisions  made  in  disreg'ard  of  the 
prohibitions  of  the  law  under  consideration." 

It  may,  however,  be  observed  that  in  this  case  the  prohibitory 
statute  was  very  broad,  and  provided  that,  "  no  judge  of  any 
coiu't  can  sit  as  such  in  any  cause  to  which  he  is  a  party  or  in 
which  he  is  interested,  or  in  which  he  would  be  disqualified 
from  being  a  juror  by  reason  of  consanguinity  or  affinity  to 
either  of  the  parties. "  So  that  the  question  was  not  of 
jurisdiction  ;  but  even  the  sitting  of  the  judge  was  barred,  the 
exclusion  wrought  by  the  statute  being  as  complete,  as  is  in  the 
nature  of  the  case  possible. 

The  rule  is  applicable  with  still  greater  force  to  proceedings 
in  rem,  in  which  the  decision  must  affect  not  only  the 
parties  before  the  judge,  bub  all  those  having  any  interest 
in  matters  forming  the  subject  of  the  proceedings.  Thus 
in  Sigourney  v.  Sibley,^  Shaw,  C.  J.,  in  delivering  the 
opinion  of  the  Court  said  :  "  It  is  a  general  rule,  that  want  of 
jurisdiction,  especially  of  a  court  of  limited  and  special  juris- 
diction, cannot  be  aided  by  any  waiver  of  exceptions  or  even 
by  express  consent.  If  this  is  true  in  ordinary  cases,  it  is  so,  a 
fortiori,  in  a  case  of  a  probate  decree,  granting  administration, 
which  binds  not  only  all  those  who  happen  to  be  before  the  court 
as  litigant  parties,  but  all  those,  who  as  creditors,  heirs,  or 
otherwise,  may  be  interested,  directly  or  remotely,  in  the  settle- 
ment of  the  estate."  No  such  absolute  disqualification  affecting 
jurisdiction  will  be  inferred,  however,  where  a  statute  only  pro- 
vides for  its  exercise  by  a  justice  "  who  shall  not  be  interested 
in  the  matter."  In  Wakefield  Local  Board  of  Health  v.  West 
Riding   By.   Go.,^  it    was  held  that  in  such  a  case,  the  words 
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would  be  merely  declaratory  of  the  common  law,  and,  tlierefore, 
a  waiver  by  the  parties  might  be  held  valid,  and  they  not 
able  to  object  to  the  jurisdiction  after  waiving  it  once. 

In  Baldwin  v.  Calkins^''  also,  the  statute  required  that  the  ap- 
plication should  be  to  disinterested  judges,  and  the  proceedings 
did  not  show  that  the  judges  were  disinterested,  and  yet  they 
were  held  valid  on  the  ground  of  waiver,  as  no  objection  had 
been  made  to  the  judges  on  the  ground  of  interest,  Savage,  C. 
J.,  observing,  that  "  consent  cannot  give  jurisdiction,  but  cures 
irregularity  .  .  .  the  parties  appeared  and  made  no  objec- 
tion ;  this  was  an  admission  of  the  competency  of  the  judges." 

When  the  law  only  gives  a  party  the  right  of  having  certain 
proceedings  transferred  from  the  court  of  any  judge,  there 
shall,  however,  be  no  disqualification  or  divesting  of  his 
jurisdiction  till  the  transfer  has  been  made." 


250.     It  is  a  general  principle,  that  the  defect  of  perai««ial  juris- 
diction may  be  waived  by  appearance.^^ 
Waiver  of  defect  of         ^hus    in    Forbes   V.  Smith,''  a  British 
personal  lunsdiction   by  r.-     ,         ■  t  t,        i  j       -j-i 

appearance.  subject  residing  abroad  was  served  with  a 

writ  endorsed  with  a  claim  in  respect  of 
promissory  notes  executed  abroad  ;  the  defendant  appeared  ; 
and  it  was  held  that  the  appearance  waived  the  irregularity  in 
the  service.  Martin,  B.,  in  his  judgment,  said  :  "  I  think, 
that,  even  if  a  foreigner  came  before  the  Court  and  stated, 
that  being   in   ignorance  what  course   to  jDursue,  he  appeared, 


was 
the 
his- 


the  Court  would,  except  under  very  peculiar  circumstances, 
deal  with  him  as  with  any  other  person,  and  refuse  his 
application  to  set  aside  the  appearance."  This  case 
cited  with  approval  in  OuUon  v,  Raddiffe,''*  in  which 
writ  was  duly  issued,  and  the  defendant  (through 
attorney)  having  heard  that  a  writ  had  issued,  said  to  the 
plaintiff's  attorney,  "  you  need  not  take  the  trouble  to  serve 
me  :  I  will  appear  "  :  and  he  did  enter  an  appearance.  Brett; 
J.,  said:  "It  is  true  that  a  party  residing  out  of  the  juris- 
diction cannot  be  compelled  to  come  before  the  Court  without 
service  of  the  writ,  or   that  which   amounts  to  service  :   that 
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Avould  be  contrary  to  natural,  justice.  But,  however  irregular 
a  writ  may  be,  no  objection  can  be  taken  to  it  on  that  ground 
after  the  defendant  has  chosen  to  appear  to  it."  Deninan, 
J.,  observed  that  "if  the  defendant  appears,  that  gives  the 
Court  juriodiction  to  proceed,  provided  the  subject-matter  of 
the  action  is  one  over  which  the  Court  has  jurisdiction." 
Honyman,  J.,  said:  "If  the  defendant  choses  to  waive  it,  or  to 
accept  service  out  of  the  jurisdiction,  and  appears  to  the  writ, 
I  am  at  a  loss  to  see  what  irregularity  there  can  be  in  the  sub- 
sequent proceedings." 

This  question  has  often  arisen  in  India  also,  generally  in 
suits  on  foreign  decrees.  The  Madras  High  Court  has  re- 
peatedly laid  down  that  an  appearance  to  defend  a  suit  in  a 
court  is  a  bar  to  an  objection  against  the  jurisdiction  of  that 
court.  Thus  in  Kandoth  Mamyni  v.  Neelanclierayil^'^  Morgan 
0.  J.,  and  Holloway,  J.,  thought  that  justice  required  them 
•'  to  hold  that  a  man  who  has  thus  taken  the  chances  of  a 
judgment  in  his  favor  Avhich  would,  if  obtained,  have  relieved 
him  from  all  liability  is  equitably  estopped  from  afterwards  set- 
ting up  the  objection.''  In  Fazalshau  Khan  v.  Gafar  Khan^^ 
the  defendant  in  the  Bastar  Court  had  not  protested  against 
the  jurisdiction  of  that  Court,  but  appeared  and  defended  the 
suit  by  an  agent,  and  the  Madras  High  Court  held  that  "  hav- 
ing done  so,  and  having  taken  the  chance  of  a  judgment 
in  his  favor,  he  cannot  now,  when  an  action  is  brought  against 
him  on  the  judgment,  take  exception  to  the  jurisdiction."  An 
appearance  by  an  uninstructed  solicitor,  however,  is  not  such 
an  appearance  as  will  effect  a  waiver.  " 

The  principle  is  recognized  in  the  United  States  also.  There 
also  it  is  held  that  the  defect  of  personal  jurisdiction  may  be 
waived  by  a  genei'al  appearance  or  b)^  some  act  equivalent  to  it, 
such  as  the  filing  of  a  pleading  in  the  case,  or  some  similar  act 
recognizing  the  authority  of  the  court  to  proceed  in  the  action.'^ 
Thus  in  Smith  Y,  Elder, '^'^  Yanness,  J.,  observed  that  "the 
defendant  has  submitted  to  the  jurisdiction  of  this  court, 
and  by  pleading  a  plea  in  bar,  has,  in  fact,  affirmed  it, 
and  is,  therefore,  no,w  precluded  from    making  the  objection." 
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Tn  Jones  v.  Jones,""  Andi^ews,  J,,  in  delivering  the  opinion  of 
the  court  observed,  that  "  jurisdiction  of  the  person  may  be 
acquired  by  consent,  although  not  of  subject-matter  ;  and  it  is 
well  settled  that  a  general  appearance  of  a  defendant  in  an  action 
is  equivalent  to  personal  service  of  process."  In  German  Bank 
V.  Am.  Fire  Ins.  Go. ^^  the  action  of  the  defendant  Bank  in 
appearing  Avas  regarded  as  voluntary,  and,  therefore,  as  a 
waiver  oF  its  ri|^ht  to  object  to  the  jurisdiction  of  the  court.  In 
3Iays  V.  Fritton,-'^  Hunt,  J.,  in  delivering  the  opinion  of  the 
United  States  Supreme  Court,  said:  "It  is  not  competent  to  a 
party  to  assent  to  a  proceeding  in  the  court  below,  take  his 
chances  of  success,  and  upon  failure,  come  here  and  object  that 
the  court  below  had  no  authority  to  take  the  proceeding."  In 
ScMt  V.  Keily,^^  the  assignees  in  bankruptcy  voluntarily 
submitted  themselves  and  their  rights  to  the  jurisdiction  of 
the  State  Court.  Being  summoned,  they  appeared  without 
objection,  and  presented  their  claim  for  adjudication  by  that 
court  ;  and  it  was  held  that  after  that  au  objection  to  the 
jurisdiction  would  not  be  entertained.  And  if  a  court  has  lost 
jurisdiction  of  the  person,  it  may  also  be  restored  in  the  same 
manner  by  personal  appearance.  ^* 

The  rule  applies  even  to  corporations.  Thus  in  McCormich 
V.  Pennsylvania  Central  Railroad  Go.,^^  Folger,  J.,  said: 
"  It  has  been  often  held  that  a  voluntary  appearance  confers 
jurisdiction  of  the  person,  and  the  rule  seems  so  reasonable  in 
itself  that  we  have  no  hesitation  in  adopting  it."  In  Faulkner  v. 
Bel.  (^-  Ear.  Can.  Go.,  ^^  Beardsley,  J.,  after  quoting  Taney, 
C.  J.,  to  the  effect  that  a  corporation,  though  it  must  live  and 
have  its  being  in  the  State  of  its  creation,  yet  it  may  be 
recognized  and  contract  in  another,  said:"  Hence  it  may 
prosecute  and  defend  suits  out  of  the  State  in  which  it  was 
created." 

But,  unless  it  is  expressly  provided  to  the  contrary,  as  it  is 
in  some  of  the  States,  a  special  appearance  may  be  entered  for 
the  purpose  of  questioning  whether  the  court  has  acquired 
jurisdiQtion,  by  the  service  of  process,  as  required  by  law, 
without  giving  the  court  jurisdiction  to  proceed  further  than 
to    determine     whether     it    has     acquired     jurisdiction    or 
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not.^'  Thus,  if  the  defendant  appears  merely  for  the  purpose 
of  contesting  jurisdiction,  it  will  not  estop  him  from  con- 
testing it." 

251.  If  a  party  object,  however,  to  the  jurisdiction,  no 
consent  or  waiver  on  his  part  will  be 
tio?ro1uittiof^::;  P-^-^--,^'  ^f  -^^^  the  objection  has  been 
a  waiver  of  its  absence.  Overruled,  he  continues  to  appear,  and 
even  acts  or  pleads  up  to  the  end  of  the 
proceedings.  He  is  not  bound  to  retire  from  the  case  as  soon 
as  the  court  decides  in  favor  of  its  jurisdiction,  on  pain  of  being 
deemed  to  be  a  consenting  party  to  its  exercise.  In  Hamlyn 
V.  Betieley,-^  it  was  protested  on  behalf  of  the  defendant 
that  the  issue  which  had  arisen  in  the  proceedings  could  not 
be  tried  by  the  judge  without  the  jury.  The  objection  was 
overruled,  and  the  defendant's  counsel  did  not  withdraw  or  offer 
to  withdraw  from  the  conduct  of  the  case.  On  appeal  from  the 
final  order,  the  court  held  that  there  was  no  waiver  of  jurisdic- 
tion. Lord  Selborne,  with  whom  Lord  Coleridge,  C.  J.,  and 
Brett,  L.  J.,  concurred,  observed  that  the  amount  of  protest 
made  in  the  case  was  quite  sufficient,  and  that  '*  even  in  arbi- 
trations, where  a  protest  is  made  against  jurisdiction,  the 
party  protesting  is  not  bound  to  retire;  he  may  go  through 
the  whole  case,  subject  to  the  protest  he  has  made.' ' 

This  is  the  view  repeatedly  taken  by  the  United  States 
Supreme  Court  also.  Thus  in  Harhness  v.  Hyde,  ^  Field,  J., 
in  delivering  the  opinion  of  the  Court  said :  "  The  right  of 
the  defendant  to  insist  upon  the  objection  to  the  illegality 
of  the  service  was  not  waived  by  the  special  appearance  of 
counsel  for  him  to  move  the  dismissal  of  the  action  on  that 
ground  or  what  we  consider  as  intended,  that  the  service  be 
set  aside;  nor,  when  that  motion  was  overruled,  by  their 
answering  for  him  to  the  merits  of  the  action.  Illegality  in  a 
proceeding  by  which  jurisdiction  is  to  be  obtained  is  in  no 
case  waived  by  the  appearance  of  the  defendant  for  the 
purpose  of  calling  the  attention  of  the  Court  to  such  irre- 
gularity ;  nor  is  the  objection  waived  when,  being  urged,  it  is 
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overruled  and  tlie  defendant  is  thereby  compelled  to  answer 
He  is  not  considered  as  abandoning  his  objection  because  he 
does  not  submit  to  further  proceedings  without  contestation. 
It  is  only  where  he  pleads  to  the  merits  in  the  first  instance, 
without  insisting  upon  the  illegality  that  the  objection  is 
deemed  to  be  waived." 

This  has  been  held  repeatedly  by  the  Court  in  what  are 
usually  called  removal  cases.  In  Rome  Life  Ins.  Go.  v.  Dunn,  " 
the  plaintiff  (Company)  in  error  resisted  the  reversal  of  the 
order  of  removal  made  by  the  Common  Pleas,  and  did  all  in  its 
power  to  that  end  ;  and  Swayne,  J.,  in  delivering  the  opinion 
of  the  Court  observed,  that  "having  failed,  and  being  forced 
into  a  trial,  it  lost  none  of  its  rights  by  defending  against  the 
action."  In  Meyers.  Delaware  R.  G.  Go.,.^^  it  was  eontended 
that,  "  though  the  lower  Court  ought  to  have  withheld  all 
further  proceedings  in  the  suit,  that  error  was  waived  by  the 
subsequent  appearance  of  D.  and  going  to  a  hearing."  The 
contention  was  overruled,  however,  Waifce,  C.  J.,  observing 
that  the  question  was  settled  by  the  case  of  Home  Life  Ins. 
Go.  V.  Dunn,  "  where  it  is  distinctly  held,  that  if  a  party  failed 
in  his  efforts  to  obtain  a  removal  and  was  forced  to  trial, 
he  lost  none  of  his  rights  by  defending  against  the  action." 

In  New  Orleans  M.  Sf  T.  R.  K.  Go.  v.  Mississipi,  '^^  Harlan, 
J.,  in  delivering  the  opinion  of  the  Court  said  :  "In  vieAV 
of  our  decisions  in  Ins.  Go.  v.  Dunn,  in  Removal  cases,®* 
and  in  othei-  cases,  it  is  scarcely  necessary  to  say,  that  the 
Railroad  Company  did  hot  lose  its  right  to  raise  this  question 
of  jurisdiction  by  contesting  the  case,  upon  the  merits,  in  the 
State  Courts  after  its  application  for  the  removal  of  the  suit  had 
been  disregarded.  It  remained  in  the  State  Court  under  protest 
as  to  the  right  of  that  Court  to  proceed  further  in  the  suit,  and 
there  is  nothing  in  the  record  to  show  that  it  waived  its  right  to 
have  the  case  removed  to  the  Federal  Court,  and  consented  to 
proceed  in  the  State  Court,  as  if  there  had  been  no  petition  and 
bond  for  the  removal."  In  Kern  v.  Huidekoper,^''  Woods,  J., 
in  delivering  the  opinion  of  the  Court  said  :  "  It  has  been 
expressly  held  by  this  Court  that  when  a  case  has  been  properly 
removed  from  a  State  into  a  United  States  Court,  and  the  State 
Court  still  goes  on  to  adjudicate  the  case,  against  the  resistance 
of  the  party  at  whose   instance   the   removal  was  made,  such 
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action  on  Its  part  is  a  nsurpation,  and  tlie  fact  that  such  a  party 
has,  after  the  removal,  contested  the  suit,  does  not,  after  judg- 
ment against  him,  constitute  a  waiver  on  his  part  of  the 
question  of  the  jurisdiction  of  the  State  Court  to  try  the  case." 

In  Baltimore  ^-  Ohio  R.  R.  Co.  v.  Koontz,^^  Waite,  C.  J., 
in  delivering  the  opinion  of  the  Court  again  said  :  *'  We  have 
uniformly  held,  that  if  a  State  Court  wrongfully  refuses  to  give 
up  its  jurisdiction  on  a  petition  for  removal,  and  forces  a  party 
to  trial,  he  loses  none  of  his  rights  by  remaining  and  contesting 
the  case  on  its  merits.  .  .  It  is,  also,  a  well  settled  rule  of 
decision  in  this  Court,  that  when  a  sufficient  case  for  removal  is 
made  in  the  State  Court,  the  rightful  j urisdiction  of  that  Court 
comes  to  an  end,  and  no  further  proceedings  can  properly  be  held 
there,  unless  in  some  form  its  jurisdiction  is  restored." 

In  Nat.  Steamship  Go.  v.  Tugman,  ^^  Harlan,  J.,  in  delivering 
the  opinion  of  the  Court  said  :  "  The  right  of  the  Company  to 
have  a  trial  in  the  Circuit  Court  of  the  United  States  became 
fixed,  upon  the  filing  of  the  petition  and  bond.  But  the  in- 
ferior State  Court  having  ruled  that  the  right  of  removal  did  not 
exist,  and  that  it  had  jurisdiction  to  proceed,  the  Company 
was  not  bound  to  desert  the  case,  and  leave  the  opposite  party 
to  take  judgment  by  default.  It  was  at  liberty,  its  right  to 
removal  being  ignored  by  the  State  Court,  to  make  defence  in 
that  tribunal  in  every  mode  recognized  by  the  laws  of  the 
State,  without  forfeiting  or  impairing,  in  the  slightest  degree, 
its  right  to  a  trial  in  the  Court  to  which  the  action  had  been 
ti-ansferred,  or  ^vithout  affecting,  to  any  extent,  the  authority 
of  the  latter  Court  to  proceed.  The  consent,  by  the  Company, 
to  a  trial  by  referee  was  nothing  more  than  an  expression  of 
its  preference  (being  compelled  to  make  defence  in  the  State 
Court)  for  that  one  of  the  several  modes  of  trial  permitted  by 
the  laws  of  the  State.  It  is  true  that  when  the  cause  was 
taken  up  by  the  referee,  as  well  as  when  heard  in  the  Supreme 
Court  of  the  State  and  in  the  Court  of  Appeals,  the  Company 
protested  that  the  Circuit  Court  of  the  United  States  alone 
had  jurisdiction  after  the  petition  and  bond  for  removal  were 
filed.  But  no  such  protests  were  necessary,  and  they  added 
nothijig  whatever  to  the  legal  strength  of  its  position.  When 
the  Stale  Court  adjudged  that  it  had  authority  to  proceed,  the 
Company  was  entitled  to  regard  the  decision  as  final,_  so  far  as 
that   tribunal  was    concerned,  and  was  not  bound,  in  order  to 
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maintain  the  right  of  removal,  to  protest,  at  subsequent    stages 
of  tlie  trial,  against  its  exercise  of  jurisdiction." 

The  same  view  has  been  taken  by  the  New  York  Courts. 
Thus  in  Avery  v.  Slach,^^^  it  was  held  that  a  party  who  appeared 
and  objected  to  the  validity  of  the  process  against  him,  did 
nob  waive  the  objection  by  answering  and  going  to  trial 
on  the  merits  after  his  objection  had  been  overruled.  In 
Jones  V.  Jones,  '"  Andrews,  J.,  in  delivering  the  opinion 
of  the  court,  said  : — "  There  is  substantial  uniformity  in  the 
decisions  to  the  effect  that  a  party  not  properly  served  with 
process,  so  as  to  give  the  court  jurisdiction  of  his  person,  does 
not  waive  the  objection  or  confer  jurisdiction  by  answering 
over  and  going  to  trial  on  the  merits  after  he  has  ineffectually 
objected  to  the  jurisdiction,  and  his  objection  has  been  over- 
ruled." It  was  contended  that  in  such  a  case,  the  objection  to 
the  jurisdiction  might  be  urged  on  error  or  appeal,  but  not  in 
a  collateral  proceeding.  The  contention  was  overruled,  how^- 
ever,  and  Andrews,  J.,  continued :  "  The  principle  upon  which 
the  doctrine  proceeds  is,  that  a  party  who  has  objected  to  the 
jurisdiction,  and  whose  objection  has  been  overruled,  is  not 
bound,  as  was  said  by  Harlan,  J.,  in  Steamship  Co.  v.  Tugman^^ 
'  to  desert  the  case,  and  leave  the  opposite  party  take  judg- 
ment by  default.*  It  is  difficult  to  see  why  a  party  proceeding 
under  such  circumstances  should  be  permitted  to  raise  the 
question  on  error,  and  not  be  permitted  to  assail  the  judgment 
collaterally  in  another  state,  where  the  judgment  is  set  up  as 
a  binding  adjudication.  The  court  does  not  acquire  juris- 
diction over  the  person  by  deciding  that  it  has  jurisdiction. 
If  the  acts  of  the  defendant  do  not  constitute  a  legal  waiver  of 
the  objection,  or  a  submission  to  the  jurisdiction  so  as  to  pre- 
clude raising  the  question  on  error  in  the  state  where  the  judg- 
ment is  rendered,  how  can  the  same  acts  preclude  the  pai-ty 
from  raising  the  question  in  another  state  in  answer  to  the 
judgment." 

252.     Jurisdiction  is    sometimes    deemed  to  depend  also  on 

Waiver  of  irregularf     '^^  regularity  of  the   manner  in  which 

(ies  ia  initiating  proceed-     the    proceedings    are    brought  before  the 

i»gs.  court.       Thus    in   Bassich    Mining   Go. 

School/ield,^''  it  was  held  that  to  confer  actual  jurisdiction  in 
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n,  particular  case,  the  jurisdictional  power  of  the  court  must  be 
invoked  by  such  proceedings  as  are  requisite  in  accordance  with 
the  law  of  the  particular  tribunal.  Thus  generally  speaking, 
a  court  has  no  jurisdiction  over  a  suit  or  appeal  unless  it  is 
duly  instituted  in  or  transferred  to  it.  Thus  in  MotilaL  Ramdas 
V.  Jamnadas  Javerdas,  "  the  decision  of  an  Assistant  Judge 
was  set  aside  for  defect  of  jurisdiction,  even  though  the  plaint 
was  made  over  to  him  by  the  District  Judge  to  whom  it  had 
been  presented,  as  on  the  day  of  the  presentation  the  court  of 
the  Sadar  Ameen,  in  which  the  suit  ought  to  have  been  institu- 
ted was  closed,  No  objection  to  the  jurisdiction  was  made 
before  the  Assistant  Judge,  but  it  was  first  taken  in  argument 
on  appeal  before  the  District  Judge.  Couch,  J.,  in  delivering  the 
judgment  of  the  Bombay  High  Court,  observed  that  the  objec- 
tion, thougli  not  raised  in  the  memorandum  of  appeal  to  the 
District  Judge  ought  to  have  been  considered  by  him,  as  involv- 
ing a  question  of  jurisdiction. 

It  appears  to  be  settled,  however,  that  the  irregularity  of  the 
initiation  or  institution  may  be  waived  by  the  parties,  so  as  to 
give  jurisdiction  over  the  proceedings  notwithstanding  the 
irregularity.  Thus  Inex-parte  Pratt  ^^  Bowen,  L.  J.,  observed, 
that  ''there  is  a  good  old-fashioned  rule  that  no  one  has  a  right 
so  to  conduct  himself  before  a  tribunal  as  if  he  accepted  its 
jurisdiction,  and  then  afterwards,  when  he  finds  that  it  has 
decided  against  him,  to  turn  round  and  say, '  you  have  no  juris- 
diction.' You  ought  not  to  lead  a  tribunal  to  exercise  jurisdic- 
tion wrongfully."  This  observation  was  quite  correct  witlj 
reference  to  the  facts  of  the  case,  in  which  the  court  was  pos- 
sessed of  the  subject-matter,  and  the  error  consisted  only  in  its 
having  been  invoked  wrongly.  In  Eaghunandan  Lai,  "  no 
formal  order  was  passed  for  transferring  the  proceedings  to  the 
Magistrate,  who  finally  tried  the  prisoner,  and  had  jurisdiction 
to  try  him ;  and  the  Court  observed  that  though  there  was  some 
formal  defect,  any  such  omission  or  irregularity  would  not 
vitiate  the  proceedings. 

In  SaJikumani  v.  Ilcoran,  **  the  order  of  the  transfer  of  a 
suit  was  made  on  the  application  of  one  party  without  giving 
any  notice  to  the  other  as  was  required  by  law,  and  no  objec- 
tion against  jurisdiction  was  taken  in  the  court  to  which  the 
transfer   was    made,    nor  on  appeal   from   the  decree  of  that 
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court.  In  a  subsequent  suit  on  the  decree,  it  was  decided  to 
be  void  for  want  of  jurisdiction  ;  but  the  High  Court  set  aside 
that  decision,  it  being  considered  "clear  that  as  the  objection 
was  not  taken  by  the  parties  in  the  suit,  but  on  the  contrary 
waived,  any  defect  in  the  order  conferring  jurisdiction  on  the 
Cochin  Court  must  be  held  to  have  been  cured." 

So  also  where  consent  is  given  to  the  hearing  of  an  applica- 
tion for  transfer,  merely  on  affidavits  and  without  the 
production  of  oral  evidence,  the  irregularity  will  be  deemed 
waived.  *^ 

The  principle  will,  however,  not  apply  where  the  proceed- 
ings are  essentially  bad,  as  for  example,  instituted  by  a  per- 
son other  than  the  plaintiff  without  any  written  authority  from 
the  plaintiff.  Thus  in  Shivram  Vithal  v.  Bhagirthi  Bai,^'^  the 
suit  was  brought  by  the  mother  of  a  person  on  military  duty, 
and  though  no  objection  was  raised  against  it  in  the  original 
court,  the  suit  was  dismissed  on  second  appeal  on  that  ground, 
the  High  Court  observing  that  a  power  of  attorney  then  given 
by  the  son  would  not  cure  the  defect. 

253.     The  question  of  the  waiver  of  the  irregularity  generally 

„,  .        -  ,     .  arises  in  cases    where   a  suit  is  instituted 

Waiver  01  the  irrearu-      •  ^         -j-i       j.     •      •    t   j.- 

larity  of  the  first  institu-  "^  '^^  «°^/*  ^'^tbout  jurisdiction,  and 
tioii  of  proceedings  in  a  transferred  from  it  to  a  court  having  juris- 
Couitnot  having  juris-  diction.  It  appears  to  be  settled  that 
'^i'^''^""*  the  transfer  in  such  a  case  even  if  made 

to  a  court  having  jurisdiction  is  invalid,  *''  and  insufficient 
to  give  jurisdiction  over  the  suit  transferred  to  the  court  to 
which  the  transfer  is  made.  It  is  generally  held,  however,  that 
the  irregularity  of  the  transfer  may  be  waived  by  the  consent 
of  the  parties  ;  and  if  either  of  the  parties  remain  silent,  his 
silence  will  preclude  or  estop  him  from  asserting  au  objection 
to  the  jurisdiction  almost  or  quite  as  effectively  as  would  his 
consent  in  open  court  to  the  transfer.*^ 

Thus  in  Modunmohun  Ghcse  v.  Boroda  Sondori,^^  certain 
property  was  sold  in  execution  of  a  decree  of  a  court  transmitted 
for  execution  to  another  court.  In  a  suit  to  set  aside  the  sale, 
it  was  contended  tliat  the  court  transmitting  the  decree  had  no 
authority  to  transmit  the  same  ;  but  the  contention  was  not 
allowed,    on  the  ground  that  the  objection  taken  was  not  that 
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there  was  no  jurisdiction  on  the  part  of  the  court  which  effected 
the  sale,  but  that  the  preliminary  proceedings  by  which  the 
decree  had  been  brought  to  that  court  were  not  strictly 
legular. 

The  decision  in  Ledgard  v.  Bull,  ^°  as  to  the  proceedings  in 
that  case  in  the  District  Judge's  Court  being  void  is  not  against 
this  view,  as  it  proceeded  only  on  the  ground  that  the  application 
for  the  transfer  of  the  suit  to  that  court  from  the  court  of  the 
Subordinate  Judge  did  not  in  the  particular  circumstances  of 
the  case  constitute  a  waiver  of  the  irregularity  of  its  institution 
in  the  Subordinate  Judge's  Court.  On  the  other  hand,  that 
decision  clearly  supports  the  view  here  advanced,  as  Lord  Watson 
in  delivering  it  expressly  observed,  that  "  there  are  numerous 
authorities  which  establish  that  when,  in  a  cause  which  the  judge 
is  competent  to  try,  the  parties  without  objection  join  issue  and 
go  to  trial  upon  the  merits,  the  defendant  cannot  subsequently 
dispute  his  jurisdiction  upon  the  grounds  that  there  were  irre- 
gularities in  the  initial  procedure  which,  if  objected  to  at 
the  time,  would  have  led  to  the  dismissal  of  the  suit."  In  the 
United  States  also,  it  is  generally  considered,  that  an  appearance 
in  the  court  to  which  the  proceedings  are  transferred  will  be 
deemed  a  waiver  of  the  irregularity  in  the  application  for 
transfer,  and  of  any  other  defects  in  the  proceedings  taken  to 
procure  the  same.^ 

The  same  principle  will  apply  also,  when  the  proceedings  go 
before  a  court  of  competent  jurisdiction  not  by  transfer,  but  on 
ail  appeal  from  a  decision  passed  by  a  court  not  having-  juris- 
diction. Tlius  on  an  appeal  from  a  judgment  passed  by  a 
court  not  having  jurisdiction,  the  Appellate  Court,  if  it  should  ■ 
have  original  jurisdiction  also  over  the  subject-matter  of  the 
suit,  would,  if  the  parties  consented,  be  able  finally  to  dis^DOse 
of  the  sanie.^  In  such  a  case  it  would  not  obtain  jurisdiction 
by  virtue  of  the  appeal  from  a  court  not  having  jurisdiction  ; 
but  on  account  of  the  consent  of  the  parties,  the  suit  might  be 
treated  as  if  it  had  been  originally  commenced  in  that  court, 
and  the  parties  voluntarily  appeared  in  the  proceedings  and 
gone  to  trial. ^  It  will  be  different,  however,  if  the  Appel- 
late Court  has  no  original  jurisdiction.  This  was  the  case 
in  Velayudam  v.  Arunachala*  in  which  a  suit  for  less  than 
Es.  2,500  was  filed  in  the  court  of  a  Subordinate  Judge,  who  had 
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jurisdiction  to  hear  suits  only  for  more  than  that  amount.  No 
objection  to  the  jurisdiction  was  taken  in  the  original  or  the 
lower  Apellate  Court,  but  still  it  was  allowed  on  second  appeal  in 
the  High  Court,  which  said :  "  An  appeal  could  not  be  heard 
on  the  merits,  unless  the  decree  from  which  the  appeal  was 
preferred  was  passed  by  a  Judge  having  jurisdiction  over 
the  matter  in  dispute.  No  doubt  the  District  Judge  was  the 
appellate  authority,  whether  the  suit  was  heard  and  determined 
either  by  the  Subordinate  Judge  or  District  Munsiff,  but  it 
must  be  remembered  that  the  Appellate  Court  is  only  a  Court 
of  error,  and  the  trial  by  the  Appellate  Court  cannot  be 
accepted  in  place  of  a  trial  by  the  Court  of  First  Instance." 

For  the  purposes  of  this  rule,  a  court  having  extraordinary 
jurisdiction  will  apparently  be  deemed  as  having  jurisdiction. 
Thus  in  Vishnu  Sakharam  v.  Krishna  Rao,^  a  decree  had  been 
passed  against  a  Sirdar  under  tlie  exclusive  jurisdiction  of  the 
Agent  fur  the  Sirdars,  and  on  the  Sirdar's  death  execution- 
proceedings  against  his  heirs  were  carried  on  in  the  court  of  a 
Subordinate  Judge  for  years  under  the  orders  of  the  High  Court 
to  which  the  proceedings  iiad  gone  up  twice  on  appeal.  At  a 
later  period,  it  was  held  in  another  case  that  a  decree  of  the 
Aijent  could  not  be  executed  by  mere  transfer  to  an  ordinary 
court,  but  that  the  remedy  in  such  a  court  was  by  a  suit  on  the 
decree.  Thereon  the  Subordinate  Judge  refused  to  recognize 
the  transfer  of  the  decree,  and  put  a  stop  to  the  execution- 
proceedings.  West,  J.,  in  delivering  the  judgment  of  a  Di\'ision 
Bench  of  the  Bombay  High  Court,  said  :  "  Where  jurisdiction 
over  the  subject-matter  exists,  requiring  only  to  be  invoked 
in  the  right  way,  the  party  Avho  has  invited  or  allowed  the 
Court  to  exercise  it  in  a  wrong  way  cannot  afterwards  turn 
round  and  challenge  the  legality  of  the  proceedings  due  to  his 
own  invitation  or  negligence.  The  Subordinate  Judge  has  for 
many  years  been  carrying  on  the  execution  under  an  order  of 
the  Higli  Court  which  he  was  bound  to  obey.  The  High  Court 
had  jurisdiction  over  the  matter  in  every  aspect  of  it,  and  the 
sons  of  the  judgment-debtor  contested  in  the  High  Court  the 
right  of  the  judgment-creditor  as  against  them  on  exactly  the 
same  grounds  as  they  could  have  taken  if  they  had  been  sued 
on  the  decree.  They  did  not  contend  that  their  liability  could  be 
enforced  only  by  a  fresh  suit  in  the  Subordinate  Judge's  Court ; 
and  having  chosen  their  ground,  and  taken  their  chance  of  vic- 
tory in  the  execution-proceedings,  they  could  not,  and  indeed 
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did  not,  ask  to  fight  the  battle  over  again.  Had  there  indeed 
been  no  jurisdiction  over  the  subject-matter,  the  acquiescence 
of  the  parties  concerned  could  not  create  it ;  but  as  there  was  a 
jurisdictional  power,  and  the  questions  at  issue  were  investi- 
gated and  determined,  the  irregularity  was  covered  by  the 
assent  with  which  this  Court  acted." 

254.     As  a  general   rule,   criminal  proceedings  may  be  com- 

-„  .        ^ .        ,    .       ,     menced  by  a  complaint  and  an  exami- 

iniS;:^;lo3^clf     -^on  on    oath     after    which   process 

nal  proceedings.  IS    issued,   11    there    appear   to   be    a 

sufficient  ground  for  proceeding.  It 
appears  to  be  established,®  however,  that  any  irregularity  in  the 
complaint,  process  or  its  service  does  not  affect  the  jurisdiction 
of  the  court  in  criminal  cases,  and  may  be  waived.  It  is  said 
to  be  quite  an  old  rule,  that  if  one  who  may  insist  on  faults  of 
procedure,  waives  them,  submits  to  the  judge,  and  takes  his 
trial,  it  is  afterwards  too  late  for  him  to  question  the  jurisdic- 
tion which  he  might  have  questioned  at  the  time.'  Thus  it 
has  been  repeatedly  held  that  to  found  jurisdiction  to  take  cog- 
nizance of  an  offence,  a  written  information  or  process  is  not 
necessary,'  and  an  information  instanter  is  sufficient.'  A  flood 
of  authorities  may  be  cited  in  support  of  the  proposition  that  no 
process  at  all  is  necessary,  when  the  accused  being  bodily  before 
a  magistrate,  the  charge  is  made  in  his  presence,^"  and  he 
appears  and  answers  to  it.  In  Turner  v.  Postmaster-General,^^ 
the  conviction  was  under  24  &  25  Vict.,  C.  97,  S.  62  of 
which  required  the  information  to  be  on  oath,  and  it  was  held 
that  though  there  was  no  information  on  oath,  yet' after  appear- 
ance without  making  any  objection,  no  objection  could  be  taken 
to  the  jurisdiction  of  the  justices  to  convict  summarily,  and 
that  any  defect  in  bringing  the  party  before  the  justices  was 
cured  by  appearance,  and  by  the  merits  of  the  case  being  gone  into, 
and  that  the  justices  had  jurisdiction. 

In  England  the  question  has  risen  generally  under  Jervis's 
Act,'^  the  first  section  of  which  provides  that  in  all  cases 
where  an  information  shall  be  laid  before  one  or  more  justices 
of  the  peace  that  any  person  has  committed,  or  is  suspected  to 
have    committed,    any    offence  or  act  within  the  jurisdiction  of 
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such  justice  or  jasticos, and  also  in  all  cases 

where  a  complaint  shall  be  made  to  any  such  justice  or  justices 
upon  which  he  or  they  shall  have  authority  by  law  to  make 
any  order  for  the  payment  of  money  or  otherwise,  it  shall  be 
lawful  for  such  justice  or  justices  to  issue  his  or  their  summons 
directed  to  such  person,  requiring  him  to  appear  before  a 
justice  or  justices  to  answer  thereto.  In  Reg.  v.  Shaio,^^  the 
summons  was  filled  up  by  the  magistrate's  clerk,  and  handed 
to  a  superintendent  of  police,  who  took  it  to  a  magistrate,  who 
read  and  signed  it,  without  making  any  inquiry,  or  requiring  any 
statement  of  facts.  The  accused  appeared  before  the  justices  and 
answered  to  the  charge  ;  and  the  conviction  for  giving  false  evi- 
dence of  a  person  who  gave  evidence  during  the  proceedings 
was  sustained.  Erie,  C.  J,,  observed,  that  "  if  a  party  is  before 
a  magistrate  and  he  is  then  charged  with  the  commission  of  an 
offence  within  the  jurisdiction  of  that  magistrate,  the  latter 
has  jurisdiction  to  proceed  with  that  charge  without  any 
information  or  summons  having  been  previously  issued, 
unless  the  statute  creating  the  offence,  imposes  the  necessity 
of  taking  some  such  step."  Blackburn,  J.,  similarly  observed 
that  "when  a  man  appears  before  justices,  and  a  charge  is 
then  made  against  him,  if  he  has  not  been  summoned,  he 
has  a  good  ground  for  asking  for  an  adjournment  ;  if  he 
waives  that,  and  answers  the  charge,  a  conviction  would  be 
perfectly  good  against  him."  In  The  Qxieen  v.  Hughes,^* 
the  facts  were  much  the  same.  There  was  no  written  informa- 
tion nor  oath,  Hughes  having  merely  got  a  form  of  a  warrant 
from  a  clerk  to  the  justices,  telling  him  that  he  wanted  a 
w^arrant  against  Stanley  for  assaulting  and  obstructing  him  in 
the  discharge  of  his  duty.  Hughes  took  the  form  to  a  magis- 
trate, who  signed  it,  and  Stanley  was  arrested  in  execution  of 
it,  but  raised  no  objection,  and  during  the  trial  Hughes  gave 
false  evidence,  for  which  he  was  convicted  ;  and  on  a  case 
reserved,  the  conviction  was  sustained.  Hawkins,  J.,  delivered 
the  leading  decision  (with  which  Pollock,  B.,  and  Lindley,  J., 
concurred)  and  observed,  that  "  it  is  altogether  immaterial,  so 
far  as  the  jurisdiction  of  the  justices  to  hear  that  charge  is 
concerned,  whether  the  accused  was  before  them  voluntarily  or 
otherwise  ;  or  on  legal  or  illegal  process."  Lopes,  J.,  observed 
that  the  warrant  was  mere  process  for  the  purpose  of 
bringing  the  party  complained  of  before  the  justices,  and  had 
nothing   whatever  to   do  with  the  jurisdicion  of  the  justices  ; 
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and  that  whether  Stanley  -was  summoned,  brought  by- 
warrant,  came  voluntarily,  was  brought  by  force,  or  under  an 
illegal  warrant,  was  immaterial :  being  before  the  justices, 
however  brought  there,  the  justices,  if  they  had  jurisdicticm,  in 
respect  of  time  and  place  over  the  offence,  were  competent  to 
entertain  the  charge,  and  being  so  competent,  a  false  oath, 
wilfully  taken,  in  respect  of  something  material  would  be 
perjury.  Huddleston,  B.,  said :  "  The  information  on  oath  is 
not  necessary  to  give  the  justices  jurisdiction  to  try,  though  it 
is  necessary  to  give  them  jurisdiction  to  issue  a  warrant  to 
apprehend.  The  jurisdiction  to  try  arises  on  the  appearance  of 
the  party  charged,  the  nature  of  the  charges,  and  the  charging 

of  the    defendant Principle  and  the   authorities 

seem  to  shew  that  objections  and  defects  in  the  form  of  procuring 
the  appearance  of  a  party  charged  will  be  cui-ed  by  appearance. 
The  principle  is,  that  a  party  charged  should  have  an  opportu- 
nity of  knowing  the  charge  against  him,  and  be  fully  heard, 
before  being  condemned.  If  he  has  the  opportunity,  the  method 
by  which  he  is  brought  before  the  justice  cannot  take  away  the 
jurisdiction  to  hear  and  determine,  when  he  is  before  them. 
The  arrest  of  Stanley  was  no  doubt  illegal,  there  had  been  no 
information  on  oath  to  justify  the  warrant ;  and  it  might  be, 
that  if  the  objection  had  been  taken  the  magistrates  might  have 
entertained  if;,  but  they  could  then  and  there  have  issued  their 
summons  for  Stanley's  apprehension  at  once  on  a  verbal  informa- 
tion, which  would  be  good;  and  have  proceeded  to  hear  and 
determine,  though  if  the  defendant  objected,  they  ought  to 
adjourn,  so  that  he  might  know  the  charge  and  be  prepared  to 
-meet  it."  In  both  the  above  cases,  there  was  no  protest 
against  the  jurisdiction  on  account  of  the  informality,  which, 
being  only  a  fault  of  procedure,  was  considered  waived. 

In  Dixoii  V.  TFe//s,"  the  accused  on  being  brought  before  the 
Magistrate  objected  that  there  was  no  summons  and  no 
information,  that  the  whole  proceeding  was  irregular,  and 
that  the  court  had  no  jurisdiction  to  try  him  because  he  was 
not  properly  brought  there.  Lord  Coleridge,  C.  J.,  said: 
"  Although  the  fact  of  his  protest  ought  to  be  a  complete 
answer  to  the  assumed  jurisdiction,  I  cannot  disguise  from 
myself  the  fact  that  from  the  language  of  many  of:  the  judges 
in  Beg.  v.  Hughes,  and  the  judgments  of  Erie,  C.  J.,  and 
Blackburn,  J.,  in  Reg.  v. .  Shaw,  they  seem  to  assume  that  if 
the    two   conditions   precedent   of  the  presence  of  the  accused 
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and  jurisdiction  over  the  offence  were  fulfilled,  his  protest 
Avoiiid  be  of  no  avail.  It  would  have  been  easy  to  say  that  a 
protest  would  have  made  a  difference,  but  I  find  no  such 
qualification."  The  proceedings  were,  however,  held  to  be 
without  jurisdiction,  as  they  were  under  the  statutes  42  and  43 
Vict.  c.  30,  section  10  of  which  enacts  that  ''  the  summons  to 
appear  before  the  magistrate  shall  be  served  upon  the  person 
charged  with  violating  the  provisions  of  the  said  Act  within 
a  reasonable  time,  and  in  the  case  of  a  perishable  article  not 
exceeding  twenty-eight  days  from  the  time  of  the  purchase 
from  such  person  for  test  purposes  of  the  food  or  drug,  for  the 
sale  of  which  in  contravention  to  the  terms  of  the  principal 
Act,  the  seller  is  rendered  liable  to  prosecution,  and  parti- 
culars of  the  offence  or  offences  against  the  Act  of  which  the 
seller  is  accused,  and  also  the  name  of  the  prosecutor,  shall  be 
stated  on  the  summons,  and  the  summons  shall  not  be  made 
returnable  in  a  less  time  than  seven  days  from  the  day  it  is 
served  upon  the  person  summoned."  Lord  Coleridge  observed 
that  the  provision  as  to  time  was  of  the  essence  of  the  juris- 
diction to  try  the  offence,  and  said :  "It  is  possible  to  say  that 
it  can  be  treated  like  the  other  section  as  mere  procedure, 
and  that  as  the  <J«feudant  was  present,  the  magistrate  had 
jurisdiction  to  try  the  charge.  But  it  seems  to  me  that  in 
this  case  the  legislature  has  made  it  a  condition  precedent 
to  the  magistrate's  jurisdiction  that  the  proceedings  should  be 
brought  within  the  operation  of  S.  10,  and  that  in  all  prosecu- 
tions under  the  Act  certain  things  shall  be  done  and  certain 
things  shall  not  be  done.  The  section  is  not  only  directory 
but  strongly  imperative.  In  the  present  case  there  was,  in  my 
opinion,  no  summons.  I  think  that,  according  to  S.  10,  which 
applies  to  this  case,  ib  was  essential  to  the  jurisdiction  that  it 
should  be  exercised  in  twenty -eight  days,  and  that  it  was  not  so 
exercised,  and  the  appellant  is  entitled  to  our  judgment." 

It  will  of  course  be  different  if  the  proceedings  are  under 
any  particular  statute  making  certain  information  a  condition 
precedent  to  the  proceedings,  as  for  example  in  the  case  of 
Reg.  V.  Scotion,^^  in  which,  by  the  words  of  the  statute  6  &  7 
AVm.  4,  c.  65,  s.  9,  it  was  a  condition  precedent  to  any  further- 
step  that  the  matter  of  the  information  should  be  deposed  to 
on  the  oath  of  the  informer,  or  some  other  credible  witness, 
and  information  was  the  only  possible  basis  of  the  magistrate's 
jurisdiction. 

18  5  Ad.  &  El,,  N.  S.,  433. 
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255.     There  is  some  conflict  of  opinion  as  to  the  exact  effect 
of  the    waiver  of  the  conditions    of  the 

Waiver  of  conditicns     exercise  of  lurisdiction  by  a  civil    court, 
of      exercise     of      civil      ,,     ,    .  i-     ■  i-,- 

inrisdiction.  Oertaui    prehmniary   conditions  are  pre- 

scribed in  some  cases  for  the  institution 
of  suits,  having  reference  usually  to  the  obtaining  of  a  certain 
consent,  to  the  production  of  a  certain  certificate,  to  the  giving 
of  certain  notices,  and  to  the  lapse  or  non-lapse  of  a  certain 
period.  S.  433  of  the  Civil  Procedure  Code  thus  provides  that 
no  Sovereign  Prince  or  Ruling  Chief,  or  Ambassador  or  Envoy 
of  a  Foreign  State  may  be  sued  in  any  court  in  British  India, 
Avithout  the  consent  of  the  Governor-General  in  Council,  certified 
by  the  signature  of  one  of  the  Secretaries  to  the  Government  of 
India.  Similarly  S.  424  of  the  Civil  Procedure  Code  provides 
that  no  suit  shall  be  instituted  against  the  Secretary  of  State 
for  India  in  Council,  or  against  a  public  officer  in  respect  of  an 
act  purporting  to  be  done  by  him  in  his  official  capacity,  until 
the  expiration  of  two  months  next  after  notice  has  been,  in  the 
case  of  the  Secretary  of  State  in  Council,  delivered  to,  or  left  at 
the  office  of,  a  Secretary  to  the  local  Government  or  the  Collec- 
tor of  the  District,  and,  in  thecuse  of  a  public  officer,  delivered 
to  him  or  left  at  his  office,  stating  the  cause  of  wction  and 
the  name  and  place  of  abode  of  the  intending  plaintiff  and  the 
relief  which  he  claims  ;  and  the  plaint  must  contain  a  statement 
that  such  notice  has  been  so  delivered  or  left. 

The  general  opinion  appears  to  be  that  such  conditions  do 
not  affect  the  jurisdiction  of  the  court,  and  that  though  their 
non-fulfilment  may  be  pleaded  in  bar  to  the  suit,  yet  it  cannot 
render  the  final  judgment,  if  passed,  null  or  open  to  collateral 
attack.  This  has  been  held  recently  in  Chandulal  v.  Awad  bin 
Umar^''  with  reference  to  the  consent  of  the  Governor-General 
in  Council  required  under  S.  433  as  an  essential  preliminary 
to  the  institution  of  the  suits  referred  to  in  that  section. 
Speaking  of  the  absence  of  consent,  Strachey,  J.,  said  :  "In 
my  opinion,  it  has  nothing  to  do  with  jurisdiction,  except  in 
the  loose  sense  in  which  jurisdiction  is  continually  confounded 
with  procedure.  At  all  events,  if  it  can  properly  be  called  a 
question  of  jurisdiction,  it  is  not  so  in  the  sense  in  which  it  is 
true  that  consent  cannot  confer  jurisdiction,  or  that  defects 
of  jui'isdiction  cannot  be  waived  ....  the  absence  of 
consent   was    a   good  ground   of  objection  to   the  hearing,  a 
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special  defence  winch  the  defendant  was  entitled  by  the  sec- 
Mon  to  plead  as  a  bar  to  the  suit.  The  fact,  however,  tiiat  a 
particular  defence  is  allowed  by  statute  in  a  suit  within  the 
general  jurisdiction  of  the  court,  and  may  be  fatal  to  the  suit 
ill,  limine,  does  not  in  that  eveut  withdraw  the  suit  from  the 
court's  jurisdiction." 

It     may     be   different,    however,    where    the     condition 
precedent    is    not   for  the  personal  interest  of  the  defendant, 
but  on  account  of  genei-al  policy   for   the   protection    of  the 
public.     Thus    in   Babaji  Hari   v.    Bajaram^^    the   question 
arose  with  reference  to  the    Pensions  Act,  1871,  S.  4  of  which 
provides,    that  with  certain   exceptions,   "  no  civil  court  shall 
entertain  any  suit  relatincr   to  any    pension  or  grant  of  money 
or   land-i-evenue   conferred  or   made    by    the    British   or  any 
former   Government."     No  objection    was    raised   to  the  non- 
production  of  the  certificate  in  the  original   court,  but  the  suit 
was  dismissed  on   the  objection  beino  raised  on  appeal.  West, 
J.,  in  delivering  the  judgment  of  the  High  Court,  observed  that 
"on  the  mere  grammatical  interpretation    of  S.  4  of  that  Act, 
no  doubt  could  reasonably    be  entertained  of  its  shutting  the 
jurisdiction  of  the  Civil  Courts  in  a   case    like    the   present." 
There  was  no   offer  in    that  cuse  of  obtaining    the    certificate 
pending   the  appeal,   but  in    Mahammai.   Azmat  Ali  v.  Lalli 
Beyum,^^  the  certificate  was  obtained  while  the  case  was  before 
the  Chief  Court,  and  a    decree  was  then   given   by  the  Court. 
On    appeal,    it  was  contended  before  their    LordshijJS  of  the 
Privy  Council,  that  the  suit    ought    to    have   been    dismissed 
altogether  as  regards  the  property  held  under  the  grant,  because 
no  certificate  had  been  obtained  before  the  commencement  of  the 
suit ;  but  their  Lordships  thought  that  the  Court,  although  up 
to     a    certain    time     it   had   proceeded,    apparently    without 
objection,  with  the  suit  without  a  certificate,  was  justified  in 
going   on  with  the  suit  when   it  was    received.     This  decision 
was  followed  by  the    High  Court  of  Bombay  in  Eamayyangar 
V.  Krishnayanga^,^^^  in  which  a  sanction  of  a  Collector  obtained 
by  an  added  plaintiff  to  a  suit  falling  within  S.  539  of  the  Code 
was  held  to  relate  back  to  the  institution  of  the  suit ;    and    in 
Jijaji  Prataujl\.  Balkrishna,^"  in  which  Sargent,  C.  J.,  observed 
that  "the  District  Judge  was  wrong  in  treating  the  suit  as  bad 
ab  initio  bv  reason  of  its  having  been  filed  without  a  certificate." 
The  decision    of  the  Privy  Council  turned  to   great  extent  on 
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the  language  of  S.  6  of  the  Pensions  Act,  which  provides  that 
the  "  Civil  Court  sball  take  cognizance  of  any  such  claim 
upon  receiving  a  certificate  from  such  Collector." 

In  the  Deccan  Agriculturists'  Relief  Act  ("No.  XVII  of 
1882)  there  is  no  such  provision,  however,  and  S.  47 
provides  that  no  suit  shall  be  entertained  by  any  Civil  Court 
unless  the  plaintiff  produces  a  certain  certificate.  In 
Nyamtidla  v.  Nana,  ^^  the  question  arose  under  that  Act,  and 
the  same  view  was  taken.  The  plaintiff  had  produced  a 
certificate,  but  it  was  from  a  wrong  conciliator.  No  objection 
was  taken  against  it  in  the  lower  courts ;  and  Birdwood, 
J.,  in  delivering  the  opinion  of  the  Bombay  High  Court, 
observed,  that  they  felt  bound  to  consider  it  as 
one  affecting  the  jurisdiction  of  the  courts  below.  The  suit 
was,  however,  not  dismissed  for  want  of  jurisdiction,  but  time 
was  given  to  the  plaintiff  to  make  good  the  defect  by  obtaining 
the  certificate  from  the  proper  Collector.  The  irregularity  of 
presenting  the  certificate  so  long  fifter  the  institution  of  the 
suit  instead  of  before  it  was  not  considered  fatal  to  the  suit. 

On  general  principles,  such  conditions  are  not  essentially 
different  in  their  character  from  those  enacted  for  barring 
suits  before  the  accrual  of  the  cause  of  action  or  after  the  lapse 
of  the  period  of  limitation  provided  for  them.  And  the 
weight  of  opinion  is  in  favor  of  the  view  that  a  judgment  on  a 
premature,  limitation-barred  or  even  a  void  cause  of  action  is 
not  void.  In  British  India,  ^^  a  suit  or  apiilication  barred  by 
the  law  of  limitation  must  be  dismissed,  even  though  limita- 
tion is  not  set  up  as  a  defence,  yet  such  a  bar  is  held  not  to  affect 
the  jurisdiction  of  the  court.^'  Thus  in  Payne  v.  Constable,^* 
Mai'kby,  J.,  observed,  that  "it  is  not  in  any  sense  a  question 
of  jurisdiction  ;  that  the  judge  has  no  jurisdiction,  in  the  strict 
sense  of  the  word,  seems  to  me  hardly  capable  of  argument. 
If  so,  all  the  proceedings  before  him  would  be  coram  non 
judice,  and  void,  his  decision  in  favor  of  the  defendant  AVorth- 
less,  and  we,  sitting  here,  should  have  no  jurisdiction  to  hear 
this  case."  Norman,  J.,  concurred  with  him,  and  said:  "If 
the  judge  had  no  jurisdiction,  we  could  not  have  pronounced 
any  judgment  at  all.  An  enactment  obliging  a  judge  to 
pronounce  a  particular  judgment,  does  not  deprive  him  of 
jurisdiction.  Supnose  the  plaintiff  failed  to  prove  his  ca^e, 
and  itaij;j^^red  pi-ualy  there  never  was  any  cause  of  action,  it 

»i  I.  L.,  E.,  XII    Bom.,  421.  I        '=  Melitab  liai  r.    Nanakchund,    1878 

ja  S.  4,  Act  XV  of  1877.  |  i'.  R.,  No.  59. 
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might  as  well  be  said  that  the  court  would  have  had  no 
jurisdiction,  because  it  would  have  been  bound  to  dismiss  the 
suit."     Peacock,  C  J.,  also  concurred  in  that  same  view. 

Much  assistance  cannot  be  derived  in  this  matter  from  the 
practice  of  the  English  and  the  American  Courts;  as  on 
account  of  the  rigidity  of  the  procedure  there,  the  question  of 
the  effect  of  the  non-performance  of  conditions  precedent  does 
not  arise  there  often  from  the  point  of  view  of  practice.  It  is 
generally  held  that  if  a  statement  of  claim  does  not  allege  their 
performance,  it  will  he  bad,  and  deemed  even  to  fail  to  show  a 
cause  of  action  ;^^  hut  there  is  not  much  authority  as  to  the 
effect  of  the  non-performance  on  the  jurisdiction  of  the  court. 
It  is  only  in  cases  in  which  leave  has  to  be  obtained  for  the 
institution  of  a  suit  in  a  certain  court,  that  it  has  been  held 
that  the  defect  of  leave  does  not  affect  the  jurisdiction  of  that 
court  over  the  suit,  and  may  be  waived.^® 

Mr.  Vanfleet,  in  his  work  on  the  Law  of  Collateral  Attack  on 
Judicial  Proceedings '•''  ohseives  that  it  is  difficult  to  see  how 
jurisdiction  is  touched  by  such  defects  or  omissions.  In 
State  v.  Lancaster  County  Bank,^^  it  was  held  that  in  the  ab- 
sence of  such  an  averment  in  the  complaint,  the  Attorney- 
general's  consent  to  the  judgment  would  not  render  it  valid. 
The  weight  of  authority  appears,  however,  to  be  in  favor  of  the 
view  that  the  non-averment  of  the  perf  )rmance  of  the  conditions 
may  be  waived.  In  California,  for  instance,  the  non-presentation 
of  the  claim  to  the  administration  is  a  matter  in  abatement,  but 
the  Supreme  Court  there  has  repeatedly  held  that  the  advantage 
of  the  plea  must  be  taken  in  the  trial  court,  and  that  the  plea 
will  be  too  late  on  appeal.^'  Mr.  Truman  Waldron,  in  his 
Article  on  Conditions  Precedent  in  the  Encyclopaidia  of 
Pleading  and  Practice,™  observes  that  if  the  performance  of  the 
condition  precedent  is  essential  to  the  right  of  action,  an 
omission  to  allege  performance  is  a  defect  which  can  be  taken 
advantage  of  at  any  stage  of  the  action,  unless  it  is  waived  ; 
thus  implying  clearly  that  there  may  be  a  waiver  of  it. 

The  cases  in  which  the  contrary  has  generally  been  held  are 
either    proceedings  in  rem,  which  are  really  against  the  world, 


'  Graham  ■».  Scripture,  29.H0W.  Pr.,  |  as  g  Neb.,  218. 

(N.  T.  Sup.  Ct.),  50.  S9  Smith  v.  Compton,  6  Cat.,  24. 

Iji  re  JoneST.James,  10  L.  J.  (Q.  B.),  \  Hentach  r.  Porter,  10  Cal.,  555. 

257.  I  Coleman  ?'.  Wfodworth,  38  Cal.,  568. 

Moore  T.  Gamjee,  25  Q.  B.  D.,  244.  I  Stockton  Bank  v.  Howlaud,  43  Cal 

P.  225.  I  139. 
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and  in  wliicb,  therefore,  wniveror  consent  b)'  any  particular 
persons  can  receive  no  eiFect  ;  or  tliose  in  which  the  precedent 
Ci)ndition  is  not  merely  of  a  supplemental  character  as  it  is 
in  India,  but  the  very  basis  of  the  commencement  of  proceed- 
ings. Even  in  India,  Farran,  0,  J.,  in  delivering  tlse  judg- 
ment of  the  court  in  Tshwardas  Trlbhovan  Das  v.  Kalidas 
Bhmdax,^^'  observed  that  '«  Section  69  of  the  Presidency  Small 
Cause  Courts  Act"'  makes  it  a  condition  precedent  to  the 
drawing  up  of  a  statement  of  the  facts  of  tlie  case  by  the  Small 
Cause  (Jourt,  and  referring  it  for  the  opinion  of  the  High 
Court,  that  a  question  of  law  or  usage  having  the  force  of  law 
or  as  to  the  construction  of  a  document  whicli  may  affect  the 
merits,  arises  in  the  case;"  and  "if  upon  the  tindinos  of  the 
judge  no  such  question  arises,  the  Small  Cause  Courl  has  no 
authority  to  refer  the  case  for  the  opinion  of  the  Hiuh  Court, 
and  the  High  Court  has  no  jurisdiction  to  deal  with  it." 

It    is    evidently    with    reference    to   such    conditions,    that 

Mr.  Works,  in  his  work  on  the  Jurisdiction  of  Courts,^'  observes 

that    "  where  certain  steps   are    required   to  be  taken,    as    the 

foundation  of  the  proceeding,    as,  for    example,  the  fihng  of  a 

petition  containing  certain  facts,  or  signed  by   certain  persons, 

the  giving  of  bond,  or  the  like,  such   steps   are   jurisdictional, 

and  must  be  taken,    or    the    proceeding    will    be    void  ;  "  and 

being   jurisdictional,    they    cannot  be   supplied    by    waiver  or 

consent,^     He,     however,    immediately    proceeds    to    qualify 

that   general    statement,     anti     adds  :     ''  !3ut    the    rule    that 

defects    cannot    be    supplied    by     consent,     or    the    party    be 

estopped  by  a  failure  to    make  the  necessary  objections  at    the 

proper  time,  is  only  applicable  to  matters  affecting  the  public  or 

jurisdiction  of  the  subject-matter.     A  party  to  the   action  may 

waive  personal  notice  upon  himself  in  the  matter  of  »  special 

statutory  proceeding,  or  in  a    court    having  only    a  limited  or 

special  jurisdiction,  as  well  as  in  any  other.      But   where  some 

proceeding  is  required  affecting  the  public,  for  example,  where 

notice,  not  to  any  individual,  but  to  all  persons,  is  required,  no 

one  person  or  any  number  of  persons,  can  give  jurisdiction  to 

the  court  or  other  tribunal  by  consenting  that  such  proceeding 

may  be  omitted,  or  by  an  appearance  or  other  act  of  submission 

to  the  authority  of  such  tribunal." 

In  illustration  of  this  difference,    reference  may   be  made  to 
the  proceedings  in  garnishment  in  Steen  v.  Norton,  ^' which,  as 

81  XL.  B,.,  XX  Bora,,  763.  |  =*    KuhUnd   7-.   SupeiTisors,   65  Wis., 

52  XVofl882.  1  668,  Steen?-.  Norton,  45  Wis.,  412. 

53  p.  89.  I  35  45  yifia.^  41^, 
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distintruished  from  an  ordinary  suit  against  the  debtor  or  the 
debtor's  debtor,  ciui  only  be  commenced  by  an  affidavit,  and  in 
which  the  affidavit  is  the  foundation, — an  essential  condition,— 
of  the  jurisdiction.  Bell,  J.,  in  delivering  the  opinion  of  the 
Court,  said:  "  Failure  of  the  affidavit  is  therefore  failure  of  juris- 
dictioo  over  the  subject-matter.  The  justice's  jurisdicnon  of  the 
proceeding  is  conditional,  not  absolute,  and  remains  dormant 
until  the  affidavit  supplies  the  condiiiDn.  Without  the  affidavit, 
the  proceeding  could  be  no  more  than  a    personal    action  of  the 

plaintiff,  in  his  own  right,  against    the  garnishee It  is 

quite  certain  that  the  officer  takes  no  authority  to  summon  the 
garnishee,  without  the  statutory  affidavit.  And  his  summons 
without  tiie  affidavit  cannot  operate  to  fix  tlie  garnishee's 
liability  ti)  the  plaintiff.  In  that  case,  the  garnishee  may  dis- 
charge his  liability  to  his  own  creditor.  And  the  assumption  of 
jurisdiction  by  the  justice,  or  the  submission  of  the  garnishee 
to  his  jurisdiction,  cannot  cure  want  or  material  defect  of  the 
affidavit,  or  absolve  the  garnishee  from  liability  to  his  own 
creditor,  or  fix  his  iinbility  to  his  creditor's  creditor,  whicii 
the  statute  determines  and  makes  wholly  dependent  upon 
service  of  the  summons,  founded  on  the  statutory  affidavit.  All 
the  subsequent  proceedings  of  garnishment  rest  upon  the 
liability  of  tiie  garnishee  to  the  plciintiff,  the  change  of  his 
creditors,  the  substitution  of  a  stranger  for  his  own  creditor, 
by  operation  of  law,  upon  the  service  of  the  summons  which 
the  officer  takes  authority  to  issue  and  serve  by  force  of  the 
statutory  affidavit  only ;  mere  waste  paper  in  the  absence  of 
the  proper  affidavit.  Without  the  affidavit,  the  officer  is  not 
acting  within  the  scope  of  his  office  in  summoning  the  gar- 
nisliee.  And,  when  he  makes  his  return,  the  jurisdiction  of  the 
justice  of  the  proceeding  of  garnishment  rests  wholly  upon 
the  effect  of  the  statutory  affidavit  and  summons,  in  subrogat- 
ing— so  to  speak — -the  plaintiff  for  the  garnishee's  creditor; 
in  other  woids,  upon  the  sufficiency  of  the  affidavit  to  charge 
the  garnishee  with  liability  to  the  plaintiff.  If  that  be  material- 
ly defective,  the  justice's  want  of  jurisdiction  over  the  subject- 
matter  is  apparent  on  the  face  of  the  affidavit.  And  the 
affidavit,  taken  as  a  complaint,  discloses  no  cause  of  action 
against  the  garnishee,  no  ground  of  jurisdiction  of  the  proceed- 
ing; being  defective  in  a  material  averment,  not  cured  by 
verdict  or  judgment.  Even  in  courts  of  justices  of  the  peace, 
voluntary  appearance  and  submission,  without  objection, 
under  void  process,  will  cure  the  justice's  defect  of  jurisdiction 
oyer  the  person  of  ihfi  defendant;  but  it  can  go  no  further.     It 


504   WAIVER  OB  CONDITIONS  OF  fiSEROISE  OP  JURISDICTION.     [S.  286. 

cannot  operate  to  give  the  justice  juri?(iictinn  of  a  proceeding 
vvliich  he  could  not  take  without  such  appearance  and 
submission.  His  jurisdiction  of  the  subject-matter  must 
come  by  statute  ;  and  if  tiie  statute  makes  his  jurisdiction  of 
the  subject-matter  dependent  on  preliminaries  or  conditions 
precedent,  the  justice  can  take  jurisdiction  only  by  force  of 
the  statutory  preliminaries  or  conditions  precedent.  This  is 
well  exemplified  by  the  writ  of  attachment,  as  mesne  process. 
If  the  affidavit  on  which  the  attachment  issues  be  materially 
defective,  the  defendant  is  entitled  to  have  the  action  com- 
menced by  it  dismissed  in  toto.  But,  if  the  defendant  appear 
and  submit  witiiout  objection,  he  cures  the  defect  of  the 
process  as  a  pers(mal  summons,  but  not  as  an  attachment  of 
pr«)perty.  The  justice  takes  jurisdiction  to  render  personal 
judgment  against  him,  but  not  against  tiie  property  attached." 

25(5.     In  criminal  proceedings,  conditions  precedent  are  gene- 
rally held  to  affect  jurisdiction.      Thus  in 
Wniver  of  conditions     England,  the  Summary  Jurisdiction  Act 
of   exercise   oi   criininal      ,    ,  •  i      ,  i  to  i  . 

jurisdiction.  taken    With    the    rules   trained    under    it 

provides  that  when  an  order  is  made  b3' 
the  Justices,  a  case  will  be  stated  for  the  hearing  of  the  Queen's 
Bench  Division,  if  an  application  in  writing  is  made  to  them 
by  the  party  dissatisfied  with  the  order,  and  it  has  been  held 
that  a  case  stated  on  an  oral  application  will  not  give  jurisdic- 
tion to  the  court  to  hear  the  case.^^  In  the  case  first  cited, 
after  the  oral  application,  an  application  in  writing  also 
addressed  to  the  justices  was  served  on  their  clerk  but 
not  brought  to  their  notice,  and  it  was  held  that  the 
court  had  no  jurisdiction  to  hear  the  appeal.  Lord  Esher, 
who  delivered  the  leading  decision,  observed  that  "  there 
are  a  series  of  decisions  beginning  with  Morgan  v.  JJi^lwarfis,"^ 
which  appear  to  be  to  the  effect  that,  where  a  statute  made 
with  regard  to  a  precisely  similar  subject-matter  contain- 
ed a  similar  direction  to  that  contained  in  this  rule,  such 
direction  was  not  directory  only,  but  compliance  therewith  was 
a  condition  precedent  to  the  jurisdiction  to  entertain  the 
appeal."  In  the  case  last  cited,  the  judges  expressed  their 
consent  to  slate  the  case  on  an  oral  application,  and  sub- 
sequently a  written  application  was  made,  but  only  to  two  of 
the  Justices.     Befoje  the  court,    both  the  parties  wished   the 

86  Lockhart   t.    Major  of  St,  Albans,      I  Westmore  w.  Paine,  (1891)  1  Q.  B., 

SI  Q.  B.  D.,  188.  I  482. 
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case  to  be  argued,  but  the  court  held  that  it  had  no  power  to 
hear  the  case,  and  tiiat  the  statutory  requirements  as  to 
proceeding  by  case  stated  were  conditions  precedent  of  the 
rig-lit  of  appeal,  and  could  not  be  waived  by  the  parties  or 
justices." 

A  good  illustration  of  the  principle  is  furnished  by  the 
decisiou  in  Thorpe  v.  Priesthall,  ^^  in  which  information  was 
laid  of  an  offence  under  the  iSunday  Observance  Prosecution  Act, 
1871,  vvliich  provides  that  no  prosecution  shall  be  instituted 
for  any  offence  under  that  Act,  .  .  .  except  b}'  or  with  the 
consent,  in  writing  of  tlie  chief  otiicer  of  police  of  the  police 
district  iu  which  theoffence  is  committed.  The  cliief  constable 
had  given  his  verbal  consent  before  the  information  was  laid, 
but  the  written  consent,  tiiough  dated  the  same  day,  was  not 
signed  til!  the  moruine:  of  the  next  day,  and  the  conviction  was 
quashed  on  tlie  gioutid.  that  there  was  no  sufficient  consent. 

]u  India  the  question  arises  generally  in  cases  in  which  the 
previous  sanction  of  a  court  or  other  officer  is  required  for  the 
initiation  of  proceediiit;s  in  certain  cases.  There  are  several 
jjrovisions  in  the  Criminal  Procedure  Code  and  several  special 
Acts,  ill  whicli  the  sanction  of  tiie  Government  or  other  officer 
has  been  laid  down  as  necessary.  Thus  S.  ]32  of  the  Code  lays 
down  tliat  no  prusecutiou  against  any  magistrate,  military 
officer,  police  officer,  soldier  or  volunteer  for  any  act  purporting 
to  be  dcme  under  chapter  IX  of  the  Code  shall  be  instituted  iu 
any  criminal  court,  except  with  the  sanction  of  the  Governor- 
General  in  Council.  Similarly  no  prosecution  of  any  offence 
punishable  under  the  Indian  Stiamp  Act  can  be  instituted  with- 
out the  Sanction  of  the  Collector  or  such  other  officer  as  the  Local 
Government  generally,  or  the  Collector  specially,  authorises  in 
that  behalf.^"  The  most  general  provisions  of  this  sort  are 
those  contained,  iu  SS.  195,  196  and  197  of  the  Criminal  Pro- 
cedure Code.  Thus  S.  195  of  the  Code  provides  that  ''no 
court  shall  take  cognizance — (a)  of  any  offence  punishable 
under  SS.  172  to  188  (both  inclusive)  of  the  Indian  Penal 
Code,  except  with  the  previous  sanction,  or  on  the  complaint, 
of  the  public  servant  concerned,  or  of  some  public  servant  to 
whom  he  is  subordinate;  (b)  of  any  offence  punishable  under 
gS.  193,  194,  195,  196,  199,  200,  205,  206,  207,  208, 
209,  210,   211,  or  223   of  the   same  Code,    when  s-.ich  offence 

'as  (1807)  1  Q.  B.,  i:9.  I  3  e  34  &  35  Viot.",  .  37,  S.  1. 

.    40  S.  09,  Actlof  l:Vy. 
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is  committed  in,  or  in  relation  to,  any  proceeding  in  any  court 
except  with  the  previous  sanction,  or  on  the  complaint,  of  such 
court,  or  of  some  other  court  to  h  hich  such  court  is  subordinate  ; 
(c)  of^  any^otFence  described  in  S.  463,  or  punishable  under 
SS.  471,  475  or  476  of  the  same  Code,  when  such  offence  has 
been  committed  by  a  party  to  any  proceeding  in  any  court  in' 
respect  of  a  document  given  in  evidence  in  sucl)  proceeding, 
except  with  tlie  previous  sanction,  or  on  the  complaint,  of 
such  court,  or  of  some  other  court  to  which  such  court  is 
subordinate."  The  failure  to  obtain  this  sanction  does  not 
affect  the  validity  of  the  proceedings,  but  only  in  certain  cases 
and  under  a  special  provision  of  the  Code,"  which  provides 
that  no  finding,  sentence  or  order  passed  by  a  court  of  com- 
petent jurisdiction  shall  be  reversed  or  altered  on  reference  for 
confirmation,  or  on  appeal  or  revision,  on  account  of  the  want 
of  any  sanction  required  by  S.  195,  unless  such  want  has 
occasioned  a  failure  of  justice. 

A  sanction  is  required  in  some  other  cases  also.  Thus  S.  196 
of  the  Criminal  Procedure  Code  provides  tiutt  no  court  shall  tulie 
cognizance  of  any  offence  punishable  under  chapter  VI  of  the 
Indian  Penal  Code,  except  S.  127,  or  punishable  under  section 
i94A  of  the  same  Code,  unless  upon  complaint  made  by  order 
of,  or  under  authority  from,  the  Govemor-General  in  Council, 
the  Local  Covernment,  or  some  officer  empowered  bv  the 
Governor-General  in  Council  in  this  behalf.  Similarly  S.  197 
of  the  Procedure  Code  provides  that  when  any  judge,  or  any 
public  servant  not  removable  from  his  office  without  the  sanction 
of  the  Government  of  India  or  the  Local  Government,  is  accused 
as  such  judge  or  public  servant  of  any  offence,  no  court  shall 
take  cognizance  of  such  offence,  except  with  the  previous 
sanction  of  the  Government  having  power  to  order  his  removal, 
or  of  some  officer  empowered  in  this  behalf  by  such  Government, 
or  of  some  court  or  other  authority  to  which  such  judge  or 
public  servant  is  subordinate,  and  whose  power  to  give  such 
sanction  has  not  been  limited  by  such  Government.  There  is 
no  express  pro\ision  in  the  Code  as  to  the  effect  of  the  want 
of  sanction  in  these  cases;  and  from  the  special  provision  in 
regard  to  the  sanction  required  under  S.  195,  the  presumption 
is  tiiat  in  cases  in  which  the  sanction  is  required  under  section 
196  or  197  of  the  Code,  the  want  of  sanction  will  be  fatal  to 
the  proceedings. 


*'   5.  537,  Aat  X  of  1682. 
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Tins  has  been  the  view  taken  by  the  High  Court  of  Bombay, 
In  Reg.  v.  Parshram,'^^  Melvill,  J.,  in  delivering  the  decision  of  a 
Division  Bencii  of  that  court,  observed  that  "  until  the  sanction 
is  obtained  the  Magistrate  has  no  jurisdiction,  and  a  con- 
viction founded  on  evidence  taken  without  jurisdiction  woixld 
be  bad."  He  distinguislied  the  case  from  that  of  Reg.  v.  Jivan 
Vasudev,  in  which  the  court  had  held  that  the  triul  might  be 
proceeded  with,  though  the  sanction  to  the  prosecution  had 
not  been  given  until  after  the  committal  of  the  accused,  on  the 
ground  that  the  prosecution  had  been  duly  authorised  before 
the  trial  commenced,  and  fhe  irregularity  of  the  preliminary 
enquiry  did  not  prevent  the  Court  of  Session  from  trying  the 
case.  The  same  was  held  by  a  full  Bench  of  the  Court  in  Queen 
Empress  v.  Morton,*^  in  which  the  magisterial  enquiry  was 
held  without  the  necessary  sanction  which  was  obtained  about 
two  numths  after  its  termination,  and  Sargent,  C  J.,  who 
delivered  the  leading  decision,  observed  that  "  the  language  of 
S.  J 97  of  the  Criminal  Procedure  Code  (X  of  1882)  is 
so  strong  in  requiring  a  previous  sanction  that,  in  my  opinion, 
if  no  such  sanction  has  Ijeen  obtained  there  is  no  jurisdiction  ; 
and  I  think  Colonel  Dobbs  had  no  jurisdiction  to  commit  this 
case."  Bayley,  J.,  also  expressed  it  as  his  opinion,  that  "  all 
the  proceedings  were  illegal  and  without  jurisdiction,"  and 
"  a  sanction  subsequently  obtained  cannot  ratify  illegal  pro- 
ceedings." The  committal  was  not  quashed,  however,  simply 
as  under  S.  532  of  the  Procedure  Code,  the  court  was 
competent  to  act  on  an  irregular  commitment. 

The  Madras  High  Court  has  taken  the  same  view  of  the 
necessity  of  the  sanction  in  such  cases/*  as  the  High  Court 
of  Bombay.  A  contrary  opinion  was  expressed  in  Kristna 
Raii,-^  in  which,  the  Head  Assistant  Magistrate  who  was  com- 
petent to  sanction  the  prosecution  had  given  no  formal  sanc- 
tion to  prosecute,  but  had  himself  taken  up  the  case,  and  after 
enquiry  committed  it  to  the  Session  Court  for  trial.  On 
appeal  from  conviction,  HoUoway,  J.  (with  whom  Kindersley, 
J.,  agreed)  observed  :  "If  there  had  not  been  sanction,  it 
does  not  follow  that  the  objection  could  have  availed  the 
prisoner  after  trial  and  decision.  The  objection  is  not  one 
going  to  the  root  of  the  Court's  jurisdiction,  but  something- 
(like  notice    of  action  in    certain  civil  cases)  needed  to  justify 

"2  Vn  B.  H.  0  R.,  Tr.  61.  j  **  Ponr.u   Satni   Auynnjar,   M".  H   0 
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a  court  in  going  on,  and  preventing  it  from  going  on  if  tlie 
objection  is  taken."  The  observation  was  ultra  vires,  how- 
ever, and  no  autliority  was  referred  to  in  support  of  it,  and  it 
may  novv  be  considered  as  overruled. 

There  is  a  similar  provision  in  S.  839  of  the  Criminal 
Procedure  Code  to  the  effect  that  no  prosecution  for  tlie  ofl^ence 
of  giving  fake  evidence  in  respect  of  a  statemetif  made  by  a 
person  who  has  accepted  a  tender  of  pardon  shall  be  entertidn- 
ed  without  the  sanction  of  the  High  Court  ;  und  the  Punjab 
Chief  Court  held  in  Sharina  v.  Empress,*^  that  the  omission  to 
obtain  the  sanction  was  a  defect  of  jurisdiction  that  vitiated 
tlie  whole  of  the  proceedings.  Plowden,  J.,  with  wliom 
Burney,  J.,  concurred,  said  :  "  In  regard  to  these  latter 
sections  (196  and  197),  the  giving  of  sanction  is  a  condition 
of  the  jurisdiction,  and  the  absence  of  such  sanction  is  a  defect 
which  vitiates  the  proceedings  ab  initio  and  is  not  a  mere 
irregularity  curable  under  S.  537.  I  consider  that  the 
sanction  under  8.  339  is  not  a  sanction  under  S.  195,  and  that 
it  belongs  to  the  same  class  as  sanction  under  S.  196  and  S.  197. 
The  lan<iuage  employed  in  S.  339  is  similar  to  and  as  strongly 
ptrobibitive  as  that  employed  in  S.  196  and  S.  197,  and  I  con- 
sider that  in  cases  falling  under  any  of  these  three  sections, 
the  sanction  of  the  proper  authority  is  a  matter  essential  to 
the  validity  of  the  judicial  proceedings  to  which  the  sanction 
is  requisite,  that  such  sanction  is  indispensai)le,  and  its  omis- 
sion is  not  a  cural)Ie  irregularity  but  a  fatal  defect." 

257.     The  maxim  Quililet  potest  renunoiarejuri pro  se  intro- 
diicto,    has  special    operation  in    matters 
waiver  01  rjgnts  m     of  mere  procedure,  applving   as    well    to 
matters  oi  procedure.  •,      •        i     i  ■        n 

constitutional    law   as    to    any    otiier. 

That  a  party  may  waive  any  provision  of  a  statute  intended 
for  his  benefit  is  even  more  true  to-day  than  it  was  among 
the  ancients,  as  a  relaxation  of  formal  rigidity  in  procedure  is 
the  chief  characteristic  of  all  legal  advancement.  It  is  a 
general  rule  that  a  party  may  waive  any  constitutional  or 
statutory  provisions  for  his  benefit,  except  where  compliance 
is  positively  required.^^ 


*6   1881  P.  E.,  Or.,  No.  42. 

*'   Baker  v.  Braman,  i"  Hill.,  47. 

I'ieraim  V.  People,  79  N.  Y.,  ir,9. 
*'  Keater  v.  Ulster  Eoad  Co.,  7  How. 
Pr.,  42. 


Heyward  v.  Miiyor  of    New  Tork,  8 

I'arb.,  -iSg. 
Bucklin  r.  Chapin,  53  Barb.,  -493. 
Taylor  r.    Atlantic     K.   E-  Co.,  57 

larb.,  45. 
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It  has  been  repeatedly  laid  down  that  where  a  party  has 
requested*'^  or  consented^"  to  any  step  taken  in  the  proceed- 
ings, he  cannot  afterwards  complain  of  it,  however  contrary 
it  may  have  been  to  his  constitutional/ statutory  ^  or  com- 
mon law  '   rio-hts. 


The  question  of  the  waiver  of  constitutional  rights  has 
arisen  chiefly  in  the  United  States,  where'  the  State  constitu- 
tions generally  provide  that  no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law  ;  and  it  is 
often  attempted  to  impeach  even  statutes  on  the  ground  of 
their  infringement  of  that  important  constitutional  provision. 

In  People  v.  Florence,  *  the  objection  was  against  the 
summary  method  of  peifecting  judgments  upon  forfeited 
recognizances,  authorized  by  the  law  of  1844  and  1861  ;  and 
Allen',  J.,  in  delivering  the. opinion  of  the  Court,  said  :  "  The 
defendants  are  not  in  a  situation  to  take  this  objection.  A 
party  may  by  his  voluntary  act  waive  any  and  every  right  or 
privilege  personal  to  himself,  and  aifecting  only  his  rights  of 
property,  conferred  or  secured  to  him  either  by  the  constitu- 
tion or  by  Statute.  The  law  permitting  judgment  to  be  per- 
fected upon  the  recognizances  upon  default  in  the  condition 
was  in  force  at  the  time  the  recognizances  were  entered  into 
and  maile  a  part  of  the  terms  and  conditions  of  the  under- 
taking and  covenant  of  the  parties,  as  much  as  if  inserted 
bodily  in  the  instrument.  By  the  recognizances  the  defend- 
ants acknowledged  an  indebtedness  to  the  people  in  the  sum 
named,  subject  to  a  defeasance,  and  consented  that  upon  a 
failure  to  perform  the  condition  the  debt  should  become  ab- 
solute, and  might  be  made  a  debt  of  record  and  judgment  per- 
fected thereon,  which  should  be  a  lien  upon  real  property, 
and  upon   which  execution  might  issue  as    upon    other   judg- 


*"  Loew  V.  State,  60  Wis.,  559. 
^^0  Stater.  Mc-Mahon,  17  Ncv.,  365. 
State  1-.  Bangor,  41  Me.,  53*. 
1  Mattingly  ?%  State,  8  Tex.  App.,  3  5. 
Hancock  v   State,  14  Tex.  /^pp.,  392. 
State  1'.  Garney,  37  Me.,  156. 
a  Kelley  v.  People,  13  '.  Ill,,  3B3. 
People  c.  MoGann,  43  Hnn.,  55. 
Lynch  v.  State,  15  Wis.,  3ri. 
flome  Ins.  Co.  v.  Security  Ins.  Co., 
23  Wis.,  171. 
Ked  "v.  State,  33  Miss.,  3'J4. 


Burtine  r.  State,  16  Ga.,  534. 

Maul  '•.  State,  25  Tex.,  166. 

Soiith  V.  State,  88  AIh.,  7. 

Bulliner  r.  People,  95  111.,  394. 

State  i:  Speaks,  95  N.  C,  689. 
8   State  1'.  Larger,  45  Mo.,  510. 

State  V.  Waters,  (i2  Mo.,  196. 

Croy  V.  State,  32  Ind.,  384. 

State  V.  Poison,  29  Iowa,  133. 
*  59  N.  Y.,  83.    Cited  also  as  People  v. 
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ments  for  the  recovery  of  a  sum  certain.  Tlie  cngnizors 
voluntarily  waived  their  right  to  any  day  in  court  other  tli^n 
that  <^iven  them  by  the  terms  of  the  recognizance,  and  their 
consent  to  the  remedy  given  by  law,  subject  to  and  pursuant 
to  which  the  recogniz.mces  were  taken,  was  as  in  the  case  of 
a  bond  and  warrant  of  attorney  for  the  confession  of  a  judg- 
ment, a  substitute  for,  and  a  waiver  of,  the  necessity  of  any 
other  process  of  law." 

258.     This  is  particularly  the  case   in    civil    actions,  which 
usually  affect- only   individual  rights,  sind 

Right  of  waiver  un-  are,  therefore,  mainly  under  individual 
Jimited  in  civil  proceed-  ,      ,        rm         ,  •  r         i         .  •  •     , 

ju<ys_  control,      ihe  ohject  or  such  actions  is  to 

enforce  private  obligations  and  duties, 
and  any  departure  from  the  usual  and  constitutional  mode  of 
procedure,  where  the  Court  has  jurisdiction  of  the  subject- 
matter,  is  for  the  jjarlies  to  consent  to  or  object  to,  as  they 
see  fit.     No  question  of  public  policy  is  involved  in  them. 

It  has  been  repeatedly  held  that  where  mere  property  rights 
of  a  citizen  are  involved  and  no  principle  of  public  policy  is 
violated,  the  maxim  Privatorum  conventio  juri  publico  non 
derogat,  gives  way  to  the  maxim  Modus  et  conventio  vincunt 
legem,  and  he  may  waive  the  constitutional  right  or  privilege 
designed  for  his  protection,  and  consent  to  such  action  as 
would  otherwise  be  invalid.  Thus  in  Phyfe  v.  Eimer^ 
Rapallo,  J.,  in  delivering  the  opinion  of  the  Court,  observed, 
that  "a  party  can  waive  a  statutory  or  even  a  constitutional 
provision  in  his  own  favor,  affecting  simply  his  property  or 
alienable  rights,  and  not  involving  considerations  of  public 
policy." 

The  most  important  right  is  that  of  trial  by  jury,  and  in 
civil  proceedings,  it  is  settled  that  a  party  may  waive  even  that 
right.''  In  Lie  v.  Tillotson,''  Cowen,  J.,  speaking  of  the  consent 
to  the  reference  of  a  cause,  said:  "  It  is  a  waiver  of  the  objection, 
even  if  the  constitution  stood  in  the  way.  A  party  may  waive 
a  constitutional,  as  well  as  a  statute  provision,  made  for  his 
own  benefit.  The  contrary  argument  would  deprive  a  crimi- 
nal of  the  power  to  plead  guilty,  on  the  ground  that  the  consti- 


45  N.  Y.,  102. 
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tiition  has  secured  him  a  trial  by  jury."  In  People  v.  Florence  ^ 
Allen,  J.,  in  delivering  the  opinion  of  tlie  Court,  said  :  "  The 
right  to  a  trial  by  jury,  if  any  such  right  would  have  existed 
but  for  the  special  laws  affecting  the  obligations  and  liability 
of  the  defendants,  was  waived  by  the  terms  of  the  recognizances 
and  assent:  of  tlie  cognizors,  and  in  all  civil  proceedings  the 
right  of  a  trial  by  jury  may  be  waived."  In  England,  the 
Common  Law  Procedure  Act  enacted,  in  general  words  that 
"the  parties  to  any  cause  may,  by  consent  in  writing,  signed  by 
them  or  their  attorneys,  as  the  case  may  be,  leave  the  decision 
of  any  issue  in  fact  to  the  court,  provided  that  the  court,  upon 
a  rule  to  show  cause,  or  a  judge  on  summons,  sliall,  in  their  or 
his  discretion,  think  fit  to  allow  such  trial";  and  it  has  been 
held  that  the  decision  will  not  be  void,  even  where  there  is  no 
consent  or  order  in  writing,  as  to  the  trial,  because  the  parties 
who  have  consented  to  the  exercise  of  the  general  jurisdiction 
possessed  by  a  judge  in  a  case  in  wliich  they  knew  that 
the  statutable  preliminaries  bad  not  been  complied  with,  cannot 
be  allowed  to  question  the  jurisdiction  on  that  ground." 

In  India  there  are  no  constitutional  rights  in  the  ordinary 
sense  of  the  word,  and  in  civil  cases  no  trial  by  juiy;  but  the 
waiver  of  statutory  rights  in  civil  proceedings,  is  recognized  as 
in  the  English  law.  Thus  in  Beer  Chunder  Iioy\.  Tumeezond- 
deen,  ^°  the  purchaser  of  a  plaintiff's  rights  was  substituted  for 
the  plaintitf  on  the  record,  and  the  irregularity  was  held  to  be 
cured  by  the  defendant's  consent,  implied  in  his  offering  no 
opposition,  and  in  his  appealing  from  the  judgment  on  the 
merits,  making  the  substituted  plaintiff  one  of  the  respondents. 
The  same  was  held  in  Shushee  Bhoosun  v.  Muddon  Mohun 
Ghattopadhya,^'^  Ainslie,  J.,  observing  that  "  as  the  substitution 
took  place  before  judgment  in  the  first  court  and  was  not 
objected  to,  it  is  too  late  to  take  the  objection  now."  This 
decision  proceeded  chiefly  on  the  ground  that  the  irregularity 
of  the  substitution  did  not  prejudice  anyone,  and  was  therefore 
not  to  be  noticed,  as  S.  350  (now  578)  of  the  Civil  Procedure 
Code  provided  that  no  decree  would  be  reversed  or  substantially 
varied,  "on  accouut  of  any  error,  defect  or  irregularity, 
whether  in  the  decision  or  in  any  order  passed  in  the  suit,  or 
otherwise,  not  affecting  the  merits  of  tlie  case  or  the  juiisdic- 
tion  of  the  court." 


8  59  N.  Y.,  83. 

0  Andrews   v.   Eli,t,  5  E.  &  B.,502; 
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In  Parhuttii  v.  Hicjijin^  '^  the  plaintiff  having  died,  two  persons 
claiming  to  be  her  le^al  rep'^esentatives  adversely  to  each  other 
were  made  co-plaintiffs;  and  Jackson,  J.,  in  deliverino-  tiie 
judgment  of  the  Court,  observed  that  he  was  not  prepared  to 
say  that  thatwas  strictly  regular,  "  hut  thai  which  is  in  itself 
unusual  and  irregular  may  often  be  cured  by  tiie  consent  of  the 
parties;  and  in  this  case  it  app^'ars  that  every  one  did  agree  to 
the  course  tnken;  and  it  is  clear  that  such  agreement  having 
taken  place,  it  was  a  more  convenient  course  for  every  one  that 
the  trial  should  proceed  and  a  decision  be  given  than  that  tiie 
suit  should  either  be  dismissed  or  be  allowed  to  remain  in  abey- 
ance for  an  indefinite  time,  while  the  question  between  Ihe 
claimants  as  to  who  was  to  succeed  the  deceased  plaintiff  in 
the  suit  was  being  determined." 

In  Parvatibai  v.  Vmaijeh  Pandurimg,  "  a' defendant  allowed 
the  plaintiff  to  be  wjongly  re|)resented  in  an  aj)peal  by  an 
agent,  and  it  was  held  that  he  was  estopped  from  objectisig 
to  the ageiit  carrying  on  the  execution-proceedings  on  behalf 
of  plaintiff,  and  appealing  in  course  of  them  when  necessary. 
West,  J.,  in  deliveiing  the  judgment  of  the  High  Court 
observed,  that  "  his  right  to  represent  Parvatibai  niight  have 
l)een  challenged  in  the  afipeals,  and  possibly  the  same  reasons 
would  apply  to  representation  in  an  appeal  as  in  an  original 
suit,  but  the  objection  having  i)eeu  virtually  waived,  cannot  be 
taken  after  the  defendants  have  had  their  chance  of  success  in 
the  litigation." 

^  The  rule  is  not  restricted  to  the  case  of  the  plaintiff's 
substitution.  Thus  in  Ram  Das  v.  The  Officid  Liquidator,^*' 
it  was  held  that  the  entertainiuo-  oP  an  application,  and  the 
deciding  upon  a  matter  within  the  ordinary  jurisdiction  of 
the  court,  on  a  close  holiday,  was  at  the  furthest  an  irreou. 
larity,  "the  right  t)  object  to  which  can  be,  and  was  in 
this  case,  waived  by  the  conduct  of  the  parties." 

So  far  is  the  rule  carried,  that  even  agreements  as  to  certain 
steps  in  proceedings  are  consideied  binding.  Thus  in 
Davies  v.  Burton^^  the  defendant's  attorney,  having"  by  his 
consent  orally  agreed,  at  a  private  interview  with  the  plaintiff's 
attorney,  to  adroit  on  the  trial,  all  the  fiicts  except  the  merits, 
provided  the  plaintiff"  waived  the  holding  him  to  hail,  tiie  court 
held  the    defendant  specifically   bound  by  the  agreement,   and 

1=  VIII  B.  L.  R   App..  98.  I         1*  r.  L.  R.  IX  All.,  382. 
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tliiis  ti)ok  the  facts  as    actually  admitted  at  the  trial,    specially 
on  the  ground  that  the  defendant  had  received  a  benefit  for  it. 

259.  The  right  of  waiver  stands,  however,  on  a  different 
footing  in  criminal    proceedings,    which 

Essentially  different  are  to  be  distinguished  from  civil  pro- 
cbm-acter  of  criminal  geedings,  as  involving  a  breach  and 
proceedings  in  rea^ard  to         •    1    ,•'''/., ,  P,-  •    ,  ,  , 

right  of  waiver.  Violation   01    the     public     riglits     and 

duties  affecting  the   whole    community. 
The  public  as  well  as  the  individual  have  an  interest  in  every 
criminal  trial.     ''The  king  has  an  interest  in  the  preservation 
of  all  his  subjects."  ^^     The  life  and  liberty  of  the  citizen  is  a 
matter  of  supreme  importance  to   the  state ;  and   it    cannot 
allow   him    to    throw    either    away   by  failure,  intentional  or 
unintentional,  to  take  advantage  of  constitutional  safeguards. 
This   was  all  the  more  necessary  in  early  times  when  counsel 
were  not  allowed  to  defend  even  persons  indicted  for  murder, 
and  it  was  a  particular  duty  of  judges  to  see  in    the    interest 
of  such    persons    that    the    proceedings    against    them  were 
regular  and  strictly  legal.     The    change    in    that    system   of 
defence     did   not    altogether    change  the   practice    of    the 
courts,  traces  of  which  may  still  be  noticed  in  some  matters. 
In   People  v.  McKay, ^"^    Spencer,    C.    J.,     observed,    that   it 
was    "  a  humane  principle,   applicable    to  criminal  cases,  and 
especially  when  life  is  in  question,  to  consider  the  prisoner  as 
standing  upon  all  his     rights,    and    waiving   nothing    on    the 
score  of  irregularity." 

In  Cancemi  v.  People,  '^  Strong,  J.,  in  delivering  the 
opinion  of  the  Court,  said  :  "  Criminal  prosecutions  involve 
public  wrongs,  '  a  breach  and  violation  of  public  rights  and 
duties,  which  affect  the  whole  commiinity  considered  as  a 
community,  in  its  social  and  aggregate  capacity.'  The  end 
tliey  have  in  view  is  the  prevention  of  similar  offences,  not 
atonement  or  expiation  for  crime  committed.  The  penalties 
or  punishments,  for  the  enforcement  of  which  they  are  a 
means  to  the  end,  are  not  within  the  discretion  or  control 
of  the  parties  accused;  for  no  one  has  a  right,  by  his  own  vo- 
luntary act,  to  surrender  his  liberty  or  part  with  his  life.  . .  . 
Criminal  prosecutions  proceed  on  the  assumption  of  such  a 
forfeiture  (as  may  be  incurred  by  way  of  punishment  for 
crime),   which,   to   sustain   tiiem,    must   be    ascertained  and 

10  -1  Black.  Com.,  189.  |  "18  Johns.,  218. 
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declared  as  the  law  has  prescribed.  .  .  These  considerations 
make  it  apparent  that  the  right  of  a  defendant  in  a  criminal 
prosecution  to  affect,  by  consent,  the  conduct  of  the  case, 
should  be  much  more  limited  than  in  c'vil  actions.  It  should 
not  be  permitted  to  extend  so  far  as  to  work  radical  changes 
in  great  and  leading  provisions  as  to  the  organization  of  the 
tribunals  or  the  mode  of  proceeding  prescribed  by  the  consti- 
tution and  the  laws." 

260.     Ev€n  in  the  administration  of  criminal  law,  however, 

many  legal  provisions  are  made  for  the 

Eights  may  be  waived     security  and  benefit  of  the  accused,  which 

to   a   certain   extent   in      i  ''         .  ,    ,  .        ,  r ,       •  1 1 

criminal  proceedings.         ^e  may  waive  at  his  pleasure.     It  will 

not  do  to  say  that  because  theiState  has 
a  peculiar  interest  in  protecting  one  accused  of  crime  to  the 
extent  of  his  constitutional  rights,  he  shall  in  no  case  be 
allowed  to  waive  any  of  them,  for  in  some  cases  it  is  to  his 
interest  to  waive  them,  and  the  denial  of  the  right  to  do  so 
would  defeat  the  very  object  in  view  when  the  rights  were 
given,  and  cause  them  to  operate  to  the  injury  rather  than  to 
the  benefit  of  the  accused.  The  true  distinction  appears 
to  be,  as  observed  by  Mr.  Elliott  in  an  article  on  the  waiver  of 
constitutional  rights,^*  ihut  "  where  the  right  is*  solely  for  the 
"  benefit  of  the  accused,  and  not  jurisdictional,  it  is  right,  it  is 
"just,  that  a  waiver  of  it  by  him  of  his  own  free  will  and  desire, 
"without  solicitation  or  persuasion,  causing  some  action  to  be 
"  taken,  upon  the  faith  of  such  waiver,  that  would  not  otiier- 
•' wise  have  been  taken,  should  be  binding  upon  him."  The 
various  Supreme  Courts  in  the  United  States  have  repeatedly 
laid  down  the  same. 

Thus  in  State  v.  Kaufman,^°  See  vers,  J.,  in  delivering  the 
opinion  of  the  Supreme  Court  of  Iowa,  observed  :  "  Tlie  first 
impression  would  be,  we  think,  that  a  constitutional  provision 
could  be  waived  as  well  as  a  statute.  Both,  in  this  respect, 
have  equal  force,  and  were  enacted  for  the  benefit  and  protection 
of  persons  charged  with  crime.  If  one  can  be  vaived,  why 
not  the  other  .''  A  conviction  can  only  be  legally  obtained  in 
a  criminal  action  upon  competent  evidence;  yet  if  the  defendant 
fails  at  the  proper  time  to  object  to  such  as  is  incompetent,  he 
cannot  afterward  do  so.  He  has  a  constitutional  right  to  a 
speedy  trial,  and  yet  he  may  waive  this  provision  by  obtaining 
a  continuance.     A  plea  of  guilty  ordinarily    dispenses   with  a 

i»  VI  Cr.  L.  M.,  189.  |  '°  ullowa,  578. 
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jury  trial,  and  it  is  thereby  waived.  Tliis,  it  seems  to  us, 
effectually  destroys  the  force  of  the  thought,  that  'the  State, 
the  public,  have  an  interest  ia  the  preservation  of  tlie  lives 
and  the  liberties  of  the  citizens,  and  will  not  allow  them  to  ba 
taken  away  without  due  process  of  law.'  ...  -  It  matters  not 
whether  the  defendant  is,  in  fact,  guilty ;  the  plea  of  guilty 
is  just  as  effectual  as  if  such  was  the  case.  Reasons  other  than 
the  fact  that  he  is  guilty  may  induce  a  defendant  to  so  plead, 
and  thereby  the  State  may  be  deprived  of  the  services  of  the 
citizen,  and  yet  the  State  never  actually  interferes  in  such 
case,  and  the  right  of  the  defendant  to  so  plead  lias  never 
been  doubted.  He  must  be  permitted  to  judge  for  himself  in 
this  respect." 

In  People  v.  Rathbun,^^  Cowen,  J.,  observed  :  "  The  prisoner 
may  even  waive  his  right  to  a  trial  at  the  hands  of  a  jury  on  the 
merits,  by  pleading  guilty.  Having  this  power,  no  one  will 
pretend  tliat  he  cannot  consent  to  any  thing  less.  He  may  waive 
any  matter  of  form  or  substance  excepting  only  what  may 
relate  to  the  jurisdiction  of  the  court."  In  Gancemi  v.  People,  ^' 
Strong,  J.,  ill  deliveriog  the  opinion  of  the  court  observed  that 
"effect  may  justly  and  safely  be  given"  to  the  consent  of  tho 
accused  "in  many  particulars,  and  that  the  law  does,  in  respect 
to  various  matters,  regard  and  act  upon  it  as  valid.  Objections 
to  jurors  may  be  waived  ;  the  court  may  be  substituted  for 
triers  to  dispose  of  challenges  to  jurors  ;  secondary  in  place  of 
primary  evidence  may  be  received ;  admissions  of  facts  are 
allowed  ;  and  in  similar  particulars,  as  well  as  in  relation  to 
mere  formal  proceedings  generally,  consent  will  render  valid, 
what  without  it  would  be  erroneous." 

In  PiPTson  v.  People,^^  Earl,  J.,  observed :  "  We  are  of 
opinion  that  the  prisoner  could  withdraw  his  challenge  and 
waive  any  irregularity  which  existed  in  this  case.  The 
maxim  Quilibet  potest  renunciare  juri  pro  ss  introducto  is  oi 
quite  a  general  application.  One  may  waive  constitutional 
provisions  intended  for  his  benefit.  A  prisoner  may  waive  a 
trial  by  jury  and  plead  guilty  ;  he  may  waive  a  plea  0^ autre- 
fois acquit  by  not  interposing  it  or  withdrawing  it;  he  may 
waive  or  withdraw  a  challenge  to  a  juror  ;  he  could  waive  his 
right  to  have  a  challenge  of  a  juror  for  favor  tried  by  triers, 
and   consent   that   it  be   tried   by  the    Court;  he  may  waive 
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ol>jections  to  improper  or  incompetent  evidence;  in  a  Court  of 
Special  Sessions  he  may  vfaive  a  trial  by  jury  and  lie  tried  by 
the  Court;  he  may  waive  a  challenge  to  the  array  of  jurors  by 
a  challenge  to  the  polls  ;  he  could  consent  to  the  separation 
of  the  jury  during  the  trial,  when  such  separation,  without 
such  consent,  would  be  ground  of  error.  A  man  cannot  legally 
be  indicted  and  tried  as  accessory  to  a  felony  until  the 
principal  be  convicted  ;  and  yet,  if  he  go  to  trial,  without 
insisting  on  th«  objection,  he  is  held  to  have  waived  it." 

In  Stute  v,  j4^6ee,^*  Smith,  J.,  observed:  "  A  person  ought 
hot  to  be  heard  to  complain  of  that  to  which  he  has  consentt^d. 
For  instance,  he  may  not  object  to  the  grand  jury  wfter  he  has 
pleaded  to  tlie  indictment;  nor  challenge  a  petit  juror  for  a 
known  c:iuse  after  verdict  ;  nor  object  after  trial  that  a  copy  of 
the  indictment  was  not  furnished  him,  when  the  statute  requires 
it  ;  nor  that  inadmissible  evidence  was  received  without  objec- 
tion ;  nor  that  t!ie  jury  separated  after  venlict  with  iiis  consent. 
These  are  finiiliar  examples  of  the  waiver  of  well- recognized 
provisions,  intended  for  the  protection  of  a  party." 

In  re  Staff,  ^'  Lyon,  J.,  in  delivering  the  opinion  of  the  Court 
observed  :  "  Section  7  of  Article  1  (of  the  Constitution)  confers 
many  rights  upon  a  person  accused  of  crime,  every  one  of  which 
'he  may  waive  without  authority  of  statute,  as  has  often  been 
judicially  determined,  except  the  right  to  be  tried  by  a  jury. 
Such  waiver  may  be  express,  or  it  may  be  by  failure  to  make 
due  objection  and  exception.  The  accused  shall  enjoy  the  right 
to  be  heard  by  himself  and  counsel  ;  yet  he  need  not  have 
counsel  unless  he  chooses,  and  need  not  say  a  word  in  his  own 
defence  ;  he  may  plead  guilty,  and  thus  waive  every  right  con- 
ferred in  the  section.  He  may  demand  the  nature  and  cause  of 
the  accusation  against  him  ;  yet  when  arraigned  he  may  waive 
the  reading  of  the  indictment  or  information.  He  has  the  right 
to  meet  the  witnesses  face  to  face,  yet  he  may  lawfully  consent 
to  the  reading  of  depositions  of  absent  witnesses  in  evidence. 
He  is  entitled  to  compulsory  process  to  compel  the  attend- 
ance of  his  witnesses,  yet  he  may  not  avail  himself  of  such 
process.  He  is  entitled  to  a  sjDeedy  public  trial,  yet  with  his 
consent  trial  may  be  delayed  for  years,  and  no  doubt  the 
public  at  large  may  properly  be  excluded  from  the  trial  at 
his  request.  He  is  entitled  to  a  trial  in  the  county  or  district 
previously  ascertained  by  law  wherein    the   offence   was   com- 
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initterl,  yet  he  may  have  a  change  of  venue,  and  with  his  con- 
sent the  cause  may  be  sent  to  some  county  oi'  district  and 
tried  thei-ein,  hundreds  of  miles  distant  from  that  in  which  the 
crime  was  committed.  He  is  entitled  to  be  tried  by  a  jury, 
that  is,  a  common-law  jury,  which  must  consist  of  twelve 
qualified  jurors  ;  yet  if  one  of  the  jurors  is  disqualified  for 
alienage  or  other  cause,  in  this  State  the  objection  is  waived 
by  the  failure  of  the  accused  to  challenge  such  juror."  ^^ 

261.  One  of  the  most  important  constitutional  rights  of  an 
Waiver  of  accused's  accused  is,  that  no  person  shall  be  com- 
light  of  not  being  asked  pelled  in  criminal  case  to  be  a  witness 
to  criminate  himself.  against  himself.  In  the  United  States, 
this  is  provided  for  by  the  Constitution.  It  is  quite  settled  law, 
however,  that  the  accused  may  waive  this  provision,  this 
constitutional  protection  by  giving  evidence  on  oath,  when  he 
will  be  bound  to  answer  even  questions  which  may  criminate 
himself.  By  offering  himself  as  a  witness,  he  waives  his  right 
to  object  to  any  question  pertinent  to  the  issue,  and  his 
constitutional  privilege  of  refusing  to  furnish  evidence  against 
himself;  and  subjects  himself  to  the  peril  of  being  examined 
as  to  any  and  every  matter  pertinent  to  the  issue.^^  If  he 
answ'ers  any  questions  upon  the  subject,  he  cannot  after- 
wards interpose  his  privilege,  but  is  liable  to  be  fully  examined 
and  cross-examined  upon  the  matter.  If  he  testifies  that  he 
did  not  commit  the  crime  imputed  to  him,  he  renders  himself 
liable  to  be  cross-examined  upon  all  facts  relevant  and  material 
to  that  issue. 

In  Connor sy.People,^^  Church.,  C.  J.,  in  delivering  the  opinion 
of  the  Court,  broadly  said  : — "We  think  the  rule  against  being 
a  witness  is.  one  which  may  be  waived  by  an  accused  person.  .  .  . 
By  consenting  to  be  a  witness  in  his  own  behalf  under  the 
Statute  of  186!^,  the  accused  subjected  himself  to  the  same  rules 
and  was  called  upon  to  submit  to  the  same  tests  which  could 
by  law  be  applied  to  the  other  witnesses  ;  in  other  words,  if  he 
availed  himself  of  the  privilege  of  the  Act,  he  assumed  the  burdens 
necessarily  incident  to  the  position.  The  prohibition  in  the 
Constitution  is  against  compelling  an  accused  person  to  become 
a  witness  against  himself.  If  he  assents  to  become  a  witness  iu 
the  case  voluntarily  and  without  any  compulsion,  it  would 
seem  to  follow  that  he  occupies  for  the  time   being  the  position 
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of  a  witness  with  all  its  rights  and  privileges,  and  subject  to 
all  its  duties  and  obligations.  If  he  gives  evidence  which  bears 
against  himself,  it  results  from  his  voluntary  fact  of  becoming  a 
witness  and  not  from  compulsion.  His  own  act  is  the  primary 
cause,  and  if  that  was  voluntary  he  has  no  reason  to  complain." 

This  was  quoted  with  approval  in  State  v.  Oher,  ^°  in  which 
Foster,  J.,  in  delivering  the  opinion  of  the  Court,  said: — "  If  the 
respondent  had  not  seen  fit  to  make  himself  a  witness  in  his  own 
cause,  the  fact  that  he  did  not  choose  to  testify  could  not  have 
been  commented  upon  by  the  State's  counsel,  nor  would  the 
jury  have  been  at  liberty  to  draw  any  inference  detrimental  to 
him  from  his  silence.  But,  when  he  made  himself  a  wifcness- 
in-chief,  he  subjected  himself  to  the  government's, right  of  cross- 
examination.  By  electing  to  testify,  he  placed  himself  in  the 
attitude  of  any  ordinary  witness,  irrespective  of  any  interest  in 
the  cause.  .  .  .  The  respondent  was  not  bound  to  volunteer  any 
statement  concerning  the  matter  of  the  charge  against  him,  nor 
could  he  be  compelled  to  disclose  any  fact,  or  answer  any  ques- 
tion which  would  expose  him  to  another  criminal  prosecution, 
or  tend  to  convict  him  in  this.  Such  immunity  from  confession, 
examination,  argument  or  prejudicial  inference,  was  his  un- 
doubted privilege  ;  but  he  chose  to  waive  it,  and  insisted  upon 
his  right  to  testify ;  and  having  testified  concerning  a  part  of 
the  transaction,  in  which  it  was  alleged  that  he  was  criminally 
concerned,  without  claiming  his  constitutional  privilege,  it 
was  too  late  for  him  to  halt  at  that  point  which  suited  his  own 
convenience.  It  is  clear,  upon  reason  and  authority,  that  he 
might  ha.ve  been  compelled  to  answer  the  question  propounded 
by  the  State's  counsel.  It  was  material  to  the  issue,  if  not 
directly  involved  in  his  own  prc.ffered  testimony.  At  this 
point,  for  obvious  reasons,  he  saw  fit  to  close  his  lips,  and 
the  Court  allowed  him  to  remain  silent.  Of  this  mistaken 
clemency  he  cannot  now  be  heard  to  complain."  Judge  Cooley 
in  his  work  on  Constitutional  Limitations  speaking  of  that 
decision,  says:'"  "We  not  only  approve  of  this  ruling,  but 
we  should  be  at  a  loss  for  reasons  which  could  furnish  plausi- 
ble support  for  any  other.  It  is  in  entire  accord  with  the 
practice  which  has  prevailed,  without  question,  in  Michigan,  and 
which  has  always  assumed  that  the  right  of  comment,  where 
the  party  naakes  himself  his  own  witness  and  then  refuses  to 
answer  proper  questions,  was  as  clear  as  the  right  to  exemption 
from  unfavorable  comment   when  he   abstained  from  asserting 
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hisstatutory  privilege."  In  State  v.  Albee,^^  Smith,  J.,  said  : 
"  The  cross-examination  of  a  .prisoner  who  volunteers  himself  as 
a  witness  is  permissible,  because  by  electing  to  testify  he  subjects 
himself  to  the  scrutiny  of  a  cross-examination,  and  consents  to 
waive  the  constitutional  provision  that  no  subject  shall  be 
compelled  to  accuse  or  furnish  evidence  against  himself."  "^ 

The  Supreme  Court  of  Massachusetts  also  has  repeatedly 
held  that  if  the  accused  puts  himself  on  the  stand  as  a  witness 
in  his  own  behalf,  and  testifies  that  he  did  not  commit  the 
crime  imputed  to  him,  he  thereby  waives  his  constitutional 
piivilege,  and  renders  himself  liable  to  be  cross-examined  upon 
all  facts  relevant  and  material  to  that  issue,  and  cannot  refuse 
to  testify  to  any  facts  which  would  be  competent  evidence  in 
the  case,  if  proved  by  other  witnesses.''' 

In  State  v.  Wentworth,  '*  a  person  accused  of  selling  intoxi- 
cating liquors  offered  himself  as  a  witness,  and  was  on  cross-exa- 
mination questioned  concerning  other  sales  of  intoxicating  liquors 
made  by  himself.  Objection  was  taken  to  this  on  the  ground 
that  the  waiver  of  his  privilege  as  to  giving  no  evidence  tending  to 
criminate  himself  applied  only  to  the  charge  on  trial.  The  ob- 
jection was  overruled  however,  and  thoxigh  the  accused  was 
not  compelled  to  answer,  yet  his  refusal  to  answer  was  taken 
into  consideration  ai^ainst  him.  Appleton,  C.  J.,  in  delivering 
the  opinion  of  the  Court,  said:  "  A  witness  on  cross-examination 
must  answer  as  to  all  matters  pertinent  to  the  issue,  whether 
inquired  about  in  the  direct  examination  or  not,  unless  a  per- 
sonal privilege  is  invoked  and  the  matters  elicited  would  tend 
to  criminate  him  ;  in  which  case  the  cross-examination  can  be 
extended  only  to  the  subject-matters  of  enquiry  of  the  direct 
examination."  Still  more  recently,  the  Supreme  Oourtof  Florida 
has  held  that  it  is  a  just  and  correct  rule  that  if  a  witness,  with 
full  knowledge  of  his  rights,  consents  to  testify  about  the  very 
matter  that  may  criminate  him,  without  claiming  his  privilege, 
he  must  submit  to  a  full,  legitimate  cross-examination  in 
reference  thereto ;  as  otherwise  a  witness  would  have 
it  in  his  power  to  make  a  partial  statement  of  a  matter  to  the 
detriment  of  one  party  without  any  adequate  means  of  relief."'* 

Questions  tending  to  discredit  his  veracity  may  be  put  to 
him,'"  even  though  they  operate  materially  against  him  as  the 
accused,  because  having  voluntarily  placed  himself  in  the  wit- 
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ness-box,  he  must  abide  the  consequences.  He  may  be  asked  as 
to  whether  he  made  statements  inconsistent  with  those  he  m»y 
make  as  a  witness  before  the  Court.^'  Indeed,  it  becomes  the 
duty  of  the  Court  to  interrogate  him  as  fully  as  may  be  need- 
ful to  test  the  truth  of  his  direct  testimony.'^ 

262.  There  can  be  still  less  objection  to  a  waiver  of  mere 
ordinary  forms  of  procedure.  Thus,  any 
right  given  by  statute  or  otherwise  to 
the  accused  for  his  benefit— such  as  to 
have  a  copy  of  the  indictment,  or  a  list  of  the  jurors  or  of  the 
witnesses  for  prosecution,  at  a  particular  time  or  before  trial — 
may  be  waived,  either  in  words,  or  by  omission  to  apply  for 
the  same.'"  Thus,  where  a  list  of  the  witnesses  for  the  crown  is 
required  to  be  givf.n  to  the  accused  person  at  the  same  time 
with  the  copy  of  the  charge,  and  it  is  given  later,  but  the 
accused  pleads  not  guilty,  he  is  deemed  to  have  waived  the 
irregularity,  and  the  witnesses  will  notwithstanding  be 
examined  at  the  trial.*"  Similarly,  the  irregularity  of  intro- 
ducing evidence  before  the  indictment  is  read,  may  be  consider- 
ed waived  if  nob  objected  to  "^ ;  and  when  the  defendant 
enters  into  a  recognizance  for  his  appearance  in  court,  without 
making  any  objection  to  the  sufficiency  of  the  warrant,  or  to 
the  sufficiency  of  the  verification  thereof,  he  is  estopped  from  all 
objection  to  the  warrant.*"'  So  also  where  a  statute  requires  the 
sentence  to  be  postponed  for  a  given  time  after  verdict,  the 
accused  may  waive  the  delay,  and  consent  to  its  immediate 
rendition." 

On  the  same  principle,  it  is  established  as  a  general  rule, 
that  exceptions  to  the  rulings  or  the  instructions  of  the  Court 
must  be  taken  at  the  time  they  are  given  ;*^  and  where  an 
exception  is  not  taken  to  the  instructions  to  the  jury  before 
the  jury  gives  its  verdict,  they  are  considered  waived.  Nor  is 
this  rule  a  merely  technical  one,  as  if  the  objection  is  brought 
to  the  notice  of  the  court  in  time,  the  court  has  an  opportunity 
of  modifying,  or  explaining  the  instructions.*' 


3'  Com.  V.  Tolliver,  H9  Mass.,  312. 
9  8  Gill  V.  People,  6  Thomp  &  Co.,  308. 
8  0  Driskill  v.  State,  45  Ala.,  21. 

Miller  ».  State,  43  Ala.,  24. 

Earnett  v.  State,  83  Ala  ,  40. 

Dawson  r.  State,  29  Ark.,  llfi. 

JohEsou  i'.  State,  43  Ark.,  391. 

McCoy  V.  State,  46  Ark.,  141. 

State  r.  Axiom,  23  La.  Ann.,   621. 

State  V.  Tester,  29  La.  Ann.,  fi20. 

State  1'.  Enssel,  33  La.  Ann.,  135. 

McCall  V.  UnitedStates,  1  Dak.,S20, 


Record  v.  State,  36  Tex.,  521. 

Barrett  r\  State,  9  Tex  ,  App.  33. 

Peterson  v.  State,  45  Wis  ,  535. 
*o  Reg.  r.  Frost,,  9  C.   &  P.,  162. 
40ffl  Loem  v.  State,  67  Iowa,  641. 
4oJ  State  V.  LongtoD,  85  Knns.,  375. 
*i  People  V.  Kobinson,  46  Cal.,94 
*'  Turner  it.  Yatea,  16  How.,  14. 
UnitedStates  i'.  Breitling,  20  How., 
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Barton  v.  Forsyth,  20  How.,  535. 
ts  Phelps  u.  Mayer,  15  How.,  160. 
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Similarly  exceptions  to  evidence  must  be  taken  as  soon  as 
the  Court  decides  to  admit  or  reject  it  ;  and  if  not  made  at  the 
time,  they  are  considered  waived/^  unless  in  case  of  the  incom- 
petency of  evidencf,  the  incompetency  was  not  known  at  the 
time.  In  Sheet ul  Pershad  v.  Junmejoy  MuUiclc^^'"  iVlacpher- 
son,  J.,  in  delivering  the  judgment  of  the  Court  said  that  there 
was  *'  no  doubt  that  it  is  the  duty  of  the  party,  who  wishes  to 
object  to  evidence,  to  object  to  it  in  the  first  instance,  and  not 
to  lie  by  in  both  the  lower  courts,  and  then  come  in  special 
appeal  here,  and  raise  objections  for  the  first  time."  Nor  is 
this  rule  merely  of  form,  as  in  this  case  also,  the  opposite  party 
may,  if  apprised  of  the  objection  in  time,  be  able  to  remove  it 
by  further  testimony .''^ 

In  State  v.  O^Connor,^''  Henry,  J.,  in  delivering  the  opinion 
of  the  Court  observed,  that  such  was  "  the  interest  of  the  State 
that  none  but  the  guilty  should  be  confined  on  criminal  charges, 
that  the  Court  should  exclude  from  the  jury, -all  improper 
evidence  against  the  accused  whether  the  objection  be  general 
or  special."  The  correct  rule^  however,  appears  to' be  that  if 
secondary  evidence  is  not  objected  to  at  the  time  of  its  admis- 
sion, it  will  be  taken  "that  the  parties  have  chosen  to  come  to 
trial  upon  the  materials  put.before  the  Court,  and  the  evidence 
will  not  be  excluded  when  objection  is  raised  against  it  on 
special  appeal."" 

So  also  objections  to  the  Incompetency  of  a  witness  must  be 
taken  at  the  time  when  his  deposition  is  taken,  as  they  may 
then  be  removed  by  the  opposite  party,  and  if  not  made  at 
that  time,  they  will  be  considered  waived.*'*  And  this  state- 
ment of  law  was  approved  in  Shutle  v.  Thompson,^'^  in  which 
a  deposition  was  admitted  in  evidence,  even  though  it  had  not 
been  recorded  by  an  authorized  officer,  nor  as  required  by  law 
after  affidavit  of  the  cause  or  reason  for  taking,  and  it  was 
not  even  certified  that  the  witness  had  been  sworn  to  *  testify 
to  the  whole  truth.  Strong,  J.,  in  delivering  the  opinion  of 
the  Court,  said  :  ''  It  is  obvious  that  all  the  provisions  made 
in  the  statute  respecting  notice  to  the  adverse  party,  the  oath 
of  the  witness,  the  reasons  for  taking  the   deposition,    and    the 

**  Griggs  V,  Howe,  31  Barb.,  100. 

Poole  V,  Eleeger,  11  Peters,  185. 

■State  V.  Crosswhite,  130  Mo.,  359. 

Heely  v,  Barnes,  4  Den.  N.  Y.,  73. 
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rank  or  character  of  the  Magistrate  authorizetl  bo  take  it, 
were  introduced  for  the  protection  of  the  party  against  whom 
the  testimony  of  the  witness  is  intended  to  be  used.  It  is 
not  to  be  doubted  that  he  may  waive  them.  A  party  may 
waive  any  provision,  either  of  a  contract  or  of  a  statute, 
intended  for  his  benefit.  If,  therefore,  it  appears  that  the 
plaintiff  in  error  did  waive  his  rights  under  the  Act  of 
Congress— if  he  did  practically  consent  that  the  deposition  sho  n  Id 
be  taken  and  returned  to  the  court  as  it  was— and  if  by  his 
waiver  he  has  misled  his  antagonist — if  he  refrained  from  making 
objections  known  to  him,  at  a  time  when  they  might  have  been 
removed,  and  until  after  the  possibility  of  such  removal  had 
ceased,  he  ought  not  to  be  permitted  to  raise  the  objections 
at  all."  In  Raij  v.  Smith,  ^  the  deposition  had  been  taken 
de  be)i3  esse,  and  before  the  trial  the  defendant  m'>ved  to 
suppress  it.  But  when  it  was  offered  at  the  trial,  it  was  read 
without  objection,  and  without  exception,  and  the  objection 
was  held  to  be  waived. 

In  Levin  v.  Russell,  ^  Grover,  J  ,  in  delivering  the  opinion  of 
the  Court,  observed,  that  it  was  "entirely  clear  that  a  party  who 
has  sat  by  during  the  reception  of  incompetent  evideDce  without 
properly  objecting  thereto,  and  thus  tnken  his  chance  of 
advant-.)ge  to  be  derived  by  him  therefrom,  has  not,  when  he 
finds  such  evidence  prejudicial  to  him,  a  legal  right  to  require 
the  same  to  be  stricken  out." 

A  party  having  the  power  to  waive  most  rights,  may  under 
various  cii'curnstances  waive  the  right  of  being  confronted  with 
his  witnesses,^  and  he  does  so  by  absconding  during  the  trial/ 
He  may  by  consent  submit  to  evidence  by  depositions, 
and  to  other  testimony  not  delivered  orally  at  the  trial.^ 
z\nd  the  accused  is  held  to  waive  his  right  to  be  confronted 
by  the  witnesses  by  allowing  their  depositions  to  be  put  in.® 
So  also  where  certain  witnesses  were  absent,  and  counsel 
for  the  prisoner  offered  in  open  court  to  admit  that  they 
would  testify  to  the  facts  stated  in  the  affidavit  supporting 
a  motion  for  adjournment    on   that   ground,   it   was  held  a 
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waiver   by   the    accused   of  his   constitutional   right   to   be 
confronted  by  the  witnesses  against  him/ 

So  far  is  the  rule  carried,  that  S.  532  of  the  Criminal  Pro- 
cedure Code  provides,  that  "  if  any  Magistrate  or  other 
authority  purporting  to  exercise  powers  duly  conferred,  which 
were  not  so  conferred,  commits  an  accused  person  for  trial 
before  a  Court  of  Session  or  High  Court,  the  Court  to  which 
the  commitment  is  made  may,  after  perusal  of  the  proceedings, 
accept  the  comraitmeut  if  it  considers  that  the  accused  has 
not  been  injured  thereby,  unless,  during  the  inquiry  and  be- 
fore the  order  of  commitment,  objection  was  made  on  behalf 
either  of  the  accused  or  of  the  prosecution  to  the  jurisdiction 
of  such  Magistrate  or  other  authority." 

The  present  tendeacy  is,  even  apart  from  such  waiver,  not 
to  allow  any  effriot  to  mere  irregularities  of  procedure,  except 
when  they  should  have  occasioned  a  real  failure  of  justice. 
Thus  in  British  India,  it  is  expressly  provided,  that  even  the 
fact  of  an  inquiry  or  trial  being  held  in  a  wrong  district  or 
other  local  area,^  or  of  a  charge  not  being  framed^  does  not 
necessarily  invalidate  the  final  finding  or  sentence,  except 
when  a  failure  of  justice  has  resulted  from  the  same.  S.  537 
of  the  Criminal  Procedure  Code  further  provides  that  no 
finding,  sentence  or  order  passed  by  a  court  of  competent  juris- 
diction sliall  be  reversed  or  altered  on  reference  for  confir- 
mation or  on  appeal  or  revision,  on  account  of  any  error, 
omission  or  irregularity  in  the  complaint,  summons,  warrant, 
charge,  judgment  or  other  proceedings  before  or  daring  trial 
or  in  any  inquiry  or  other  proceeding  under  the  Code,  or 
of  the  oroisriion  to  revise  any  list  of  jurors  or  assessors  in 
accordance  with  Section  324,  or  of  any  mis-direction  in  any 
charge  to  a  jury ;  unless  such  error,  omission,  irregularity, 
want  or  misdirection  has  occasioned  a  failure  of  justice. 

The  presence  of  the  pi'esiding  Judge  at  a  trial  before  him  is 
not  a  matter  of  mere  form,  and  may,  therefore,  not  be  waived; 
and  the  verdict  was  set  aside,  where  for  two  days  during  the 
argument,  the  Judge  was  not  in  the  Court-room,  but  in 
another  part  of  the  building,  engaged  in  other   business,   and 


»  Unitea  States  v.  Saorameuto,  2  Man.,      I  »  S.  531,  Act.  X  of  18S2. 
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by  the   respondent's    consent,    certain    members    of  the  bar 

presided  in  his  place."  "^ 

The  same  was  held  in  India  in  Shumbhu  Natli  Siarkar  v. 
Bum  Kamal,^^  iu  which  a  stipendiary  magistrate  and  two 
honorary  magistrates  heard  and  disposed  of  the  case,  but  the 
conviction  was  set  aside,  inter  alia,  on  the  ground  that  though 
the  Bench  would  have  been  properly  constituted  by  the 
stipendiary  magistrate,  and  one  honorary  magistrate,  yet  one 
of  the  honorary  magistrates  was  absent  on  one  day,  and  a 
very  importunt  portion  of  the  evidence  v>'as  recorded  in  his 
absence,  and  yet  he  joined  again  in  proceedings  and  took 
part  in  the  final  discussion,  which  resulted  in  the  conviction, 
aud  this  mode  of  trial  must  have  seriously  prejudiced  him. 

263.     Iu    the    United   States,    it    is    considered    that    an 

accused   may  even   bind  himself  by  his 

The  accused  may  bmd     ag.,eement    in    a    criminal     cause,"    as 

hiiiiseir     by   asireement      ,,     ^  ,  i  r  \ 

in  ciiuiinal  proceedings.     [  "'."^re  a  great    number  of  people  are 

indicted  for  a  riot,  they  may    move   that 

the    prosecutor    should     name    a    few    of  them,    and    try    it 

only  against  them,  the  rest  entering  into  a  rule,  if  the  few  are 

found   guilty    to   plead    guilty   too  ;    and  this  has  often  beea 

done  to  prevent  multiplicity  of  charges."  '^ 


-  A.  The  decision  in  SoorenAro  Pershad  v.  'Sund.iin,  i'  is  not  against  this  view.  Phear 
J.,  no  doubt,  in  deliveiing  tlie  jadgrneat  of  a  Division  Bencli  of  the  Calcutta  High 
Court  observed  that  the  parties  might,  "  as  no  doubt  often  happens  in  this  country, 
either  expressly  or  impliedly,  consent  to  the  siiit  being  determined  by  a  Judge  who  haa 
not  been  present  throughout  the  trial,  and  to  his  taking  into  consideration  evidence 
which  had  not  been  given  before  him."  The  observation  had  no  reference  to  a  case  in  which 
the  presiding  judge  was  absent  from  the  court  while  the  evidence  was  being  recorded, 
but  tea  ease  in  which  after  some  of  the  evidence  had  been  recorded  the  suitwas  trans- 
ferred without  the  consent  of  the  parties  to  another  judge,  who  gave  his  decision  without 
personally  hearing  the  whole  of  the  evidence.  Phear,  J,,  used  similarly  broal  language 
in  Syud  irakomed  v.  Oomdnh  IClmnum,^''  having  observed,  that  "  it  is  often  the  case  that 
the  parties  do  consent  to  a  judge  determining  the  case  between  them  on  evidence  which 
he  has  not  himself  orally  heard,  and  which  having  beeu  given  before  another  judge 
thus  comes  before  him  only  in  the  shape  of  depositions."  The  evidence  in  that  case  had 
been  recorded  by  the  predecessor  of  a  judge,  and  the  observation  can  be  no  authority 
for  a  judge  (one  of  tho  judges  forming  the  trying  Bench)  leaving  the  court,  while  the 
evidence  is  being  recorded  before  him,  and  for  the  parties  being  able  to  waive  the 
irregularity  of  the  record  having  gone  on  during  his  absence. 
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Tluis  in  State  v.  Polson'^^  it  was  ap;reed  in  open  court, 
between  the  district  attorney  and  the  defendant's  counsel,  in 
the  presence  of  the  defendant  and  of  the  jury,  that,  in  order 
to  save  time  and  facilitate  the  trial  of  the  cause,  the  testimony 
taken  upon  the  former  trial  should  be  read  to  the  jury,  as  a 
substitute  for  the  oral  testimony  of  witnesses  in  court.  A 
conviction  followed,  and  it  was  held  that  the  constitutional 
provision  was  a  personal  right,  and  in  no  manner  affected  the 
jurisdiction  of  the  court,  and  that  it  might  be  waived. 

Agreements  to  be  binding  in  criminal  proceedings  must 
generally  be  as  to  mere  forms  or  matters  of  procedure. 
Thus  in  People  v.  Rathbun,^''  Cowen,  J.,  said  :  "  The  courts 
specifiGally  enforce  agreements  made  in  respect  to  the  course 
of  the  cause,  by  persons  properly  authorized.  They  do  not 
allow  the  party  to  violate  a  stipulation  and  put  his  antagonist 
to  an  action.  What  ought  to  be  done,  they  will  consider 
either  as  having  been  done,  or  summarily  enforce  its  execution 
by  process  of  contempt I  will  not  deny  that  agree- 
ments may  be  thus  enforced  iu  a  criminal  case.  Suppose  a 
prisoner  to  declare  on  full  advice  that  he  will  plead  guilty,  on 
which  the  prosecutor's  witnesses  are  all  dismissed  ;  might  not 
the  court  order  the  plea  entered  as  if  the  same  consequence 
had  been  produced  in  a  civil  cause  on  an  attorney  stipulating 
to  give  a  cognovit  ?  All  this  sounds  harsh,  and  no  court 
would  enforce  a  stipulation  to  plead  guilty,  unless  in  a  case 
where  they  plainly  saw  that  the  object  of  the  prisoner  was  to 
defraud  the  course  of  justice.  Agreements  to  waive  his  personal 
rights  ought  not  to  be  enforced  except  in  such  cases, 
though  the  right  of  the  court  may  be  exercised  to  the  same 
extent  as  in  civil  causes.  People  v.  Mather,^^  w^as  referred  to 
as  a  case  in  which  the  accused  had  been  allowed  to  revoke  his 
agreement.  He  had  stipulated  that  every  juror  called  should 
be  considered  as  challenged  by  each  side.  The  juror  examined 
appeared  to  be  biased  a.gainst  the  accused,  who  was  allowed 
to  revoke  his  side  of  the  agreement  ;  that  is,  waive  his 
challenge.  The  court  put  his  rights  on  the  general  ground  that 
a  party  may  always  waive  an  advantage  to  himself.  The  rule 
has  no  application  where  he  is  seeking  to  frustrate  an  agree- 
ment made  for  the  benefit  of  the  prosecution.  But  in  the 
case  at  bar,  the  agreement  of  the  prisoner  when  he   sought  to 
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revoke  it  by  demanding  the  ordinary  triors,  had  been  executed. 
The  juror  had  been  put  upon  his  trial  before  tlie  court,  and  ifc 
did  nob  lie  with  the  prisoner  to  revoke  it  at  that  stage,  any 
more  than  if  the  trial  had  terminated,  and  the  juror  had  been 
sworn  and  taken  his  place  ha  the  box.  Nothing  indeed  ap- 
pears, in  the  instance  before  us,  which  would  have  seriously 
affected  the  interests  of  justice,  had  the  court  given  way,  but 
the  principle  put  was  convenience.  The  delay  arising  from 
a  formal  trial  for  each  juror  was  doubtless  alluded,  to,  which 
is,  to  be  sure,  a  mere  inconvenience.  But  it  is  sometimes  an 
harassing  and  vexatious,  not  to  say  a  dangerous  inconveaience, 
even  for  the  prisoner.  A  jury  fatigued  by  delay  cannot  well 
appreciate  his  defence.  The  Attorney-General  had  waived 
the  same  right  on  his  part,  upon  tlie  same  reason,  and  the 
formation  of  the  jury  had  progressed  upon  both  sides.  Had 
the  court  given  way  to  one  side,  justice  would  have  demanded 
the  same  thing  for  the  other  ;  and  thus,  perhaps,  the  jury, 
so  far  as  it  was  formed,  might  have  been  withdrawn,  and"a 
new  jury  throughout  placed  .  in  the  box.  The  prisoner  had 
but  to  intimate  his  desire  to  have  triors,  in  reply  to  the 
suggestion  of  the  court,  when  liis  right  would,  no  doubt,  have 
at  once  been  reco2;nized.  I  do  not  deny  its  importance  ;  and 
the  court  will  allow  and  even  advise  him  to  recall  any  im- 
provident concession  which  is  apparently  prejudicial  to  his 
rights.  They  Avill  do  so  on  the  mere  suggestion  of  counsel 
that  the  concession  was  prejudicial ;  but  not  where  injury  is 
evidently  out  of  question  on  the  side  of  the  prisoner,  while  the 
prosecution  may  sustain  a  serious  iuconvenience. " 


An  agreement  by  the  accused  will,  however,  not  receive  any 
effect,  where  the  matter  agreed  upon  is  important  and 
material  to  the  charge.  Thus,  where  on  demurrer  to  an 
indictment  for  the  larceny  of  a  dog  and  a  collar,  counsel  had 
agreed  to  treat  the  indictment  as  charging  the  dog  to  be 
tame  and  as  being  silent  about  the  collar,  the  stipulation 
was  lield  to  be  void ;  because,  otherwise,  it  was  observed, 
"the  defendant  would  not  be  tried  upon  the  presentment  of 
the  grand  jury,  but  rather  upon  the  consent  of  the  counsel."  ^' 
An  indictment  or  presentment  is  necessary  to  give  the  court 
jurisdiction,  and  without  one  or  the  other,  the  court  has  no 
jurisdiction  to  try  a  person,  even  with  his  consent.  ^^   It  is  in 


"  People  t).  Campbell,  4  Park.  Cr..  SR6. 
SewComb  r.  Sta^e,  37  Miss.,  383. 


State  )'.  Jones,  18  Tex.,  874. 
=0  Ex-pai-tc  Mc  Uhisky,  40  Foci.  Eep. 
71. 
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fact  a  general  principle,  that  "  where  the  matter  is  jurlsdic. 
tional  and  affects  the  public,  no  agreement  of  individuals 
should  be  allowed  to  alter  it.  The  State  has  an  interest  in 
punishing  the  guilty  for  the  good  of  society,  as  well  as  in 
protecting  the  innocent,  and  it  would  never  do  to  permit  an 
accused  to  select  his  own  tribunal  and  be  tried  in  his  own 
way,  by  agreement  with  a  careless  or  dishonest  prosecutor."^' 

264.     Certain  mere  rules  of  procedure  also  are  not  allowed  to 

be  waived,  and  this  is  specially  the  case 

Waiver    not    allowed      „u v  -^  -j         i    li     j.    /i 

where  it  is  prejudicial  to  ^l  ere  it  IS  considered  that  the  waiver 
accused.  "^^I'l    prejudicially     affect    the    accused. 

Thus  the  accused  is  not  allowed  to  waive 
his  plea  ;  so  that  a  trial  and  verdict  without  plea,  even  where 
the  accused  consents  will  not  authorize  a  judgment  against 
him.^^ 

As  a  general  principle,  proceedings  on  a  criminal  prosecu- 
tion will  therefore  be  bad  unless  they  are  conducted  in  the 
manner  prescribed  by  law ;  and  if  they  are  substantially 
bad  in  themselves,  the  defect  will  not  be  cured  by  any  waiver 
or  consent  of  the  prisoner.^^  In  the  case  cited,  the  Bench  of 
Magistrates  trying  a  jailor  deputed  one  of  them  who  was  the 
Superintendent  of  the  jail  to  examine  some  of  the  persons 
whom  the  accused  applied  to  call  for  his  defence  and  who 
were  connected  with  the  jail,  in  order  to  guard  against  devia- 
tion, and  the  depositions  so  taken  were  placed  on  the  record, 
''  to  be  used  by  either  party,  though  not  themselves  as 
evidence."  The  District  Magistrate  said  that  the  accused 
had  agreed  to  tliat,  and  relied  on  that  agreement  as  justifying 
and  sanctioning  what  was  done.  The  High  Court  held, 
however,  that  the  consent  of  the  accused  could  not  justify 
such  an  irregularity,  and  said:  "When  the  irregularities  are 
all  unfavorable  to  the  prisoner,  as  in  our  opinion  they  clearly 
were  in  the  present  case,  it  is  impossible  for  any  court  to 
consider  a  waiver  or  consent  as  binding  on  him.  It  is  the 
duty  of  Magistrates  and  all  Criminal  Courts  to  follow  the 
procedure  prescribed  by  law,  and  there  is  no  law  which 
sanctions  their  intentional  departure  from  that  procedure  ; 
and  then  attempting  to  protect  themselves  against  the 
consequences    of  such    departure     by   getting  the  accused 


"1  Vr  Car.  L.  M.,  189. 
"2  Douglass  V.  State,  3  Wis.,  820. 
Hoskins  '•.  People,  84  111.   87. 


People  V.  Heller,  2  Utah,  133. 
23  Queen  r.  Bholaiiath,    I.  L.  K., 
CaL,  30. 
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pei'son  to  say  he  consents  to  it.  In  the  viofassil,  most 
pi'isouers,  not  properly  defended,  would  probabty  assent  to 
any  irregularity  which  the  Judge  or  Magistrate  trying  him 
chose  to  suggest.  There  would  be  an  end  to  all  proced  ure, 
if  such  an  assent  were  held  to  warrant  material  and  important 
irregularities.  " 

In  The  Attorney  General  of  New  South  Wales  v.  Bertram,"*' 
the  depositions  of  the  witnesses  taken  at  the  first  trial  of  the 
prisoner  were  read,  and  the  witnesses  having,  been  asked  in  time 
whether  what  was  read  was  true,  they  were  submitted  to  fresh 
oral  examination  and  cross-examination,  and  it  was  attempted 
to  justify  that  on  the  ground  of  the  prisoner  having  given  his 
consent  to  it,  but  their  Lordships  disregarded  tlie  prisoner's 
consent,  and  spoke  of  the  wisdom  of  the  general  understanding 
that  a  prisoner  on  his  trial  could  consent  to  nothing.  This 
decision  does  not  appear  to  be  correct  law  at  present,  and  the 
weight  of  opinioit  is  certainly  against  it.  Thus  in  Purmessur  Singh 
V.  Soroop  Audhikaree ''  the  witnesses  were  not  even  examined 
de  novo,  but  <'nly  the  evidence  given  by  them  at  their  former  trial 
was  read  over,  and  after  attestation  they  were  allowed  to  be 
cross-examined.  The  final  decision  did  not  indeed  turn  on  the 
existence  of  mere  consent,  but  on  an  inference  to  be  derived 
from  it  as  to  the  prejudicial  character  of  the  effect  of  the  irregu- 
larity. However,  Hobhouse,  J.,  in  delivering  the  opinion  of  the 
Court  said  :  "  It  appears  that  it  was  at  the  express  request  of 
the  prisoners  themselves  that  the  witnesses  were  examined  in  the 
way  indicated  ;  but  still,  as  a  fact,  they  were  examined,  and  this 
in  a  way  to  wdiich  the  prisoners  not  only  consented,  but  which 
they  proposed  and  pressed;  and,  this  being  so,  it  is  impossible 
not  to  say  that  the  prisoners  by  their  own  conduct  have  shown 
that  they  have  not  been  prejudiced  by  the  error." 

265.    The  question  of  the  waiver  by  consent  of  the  incompe- 
tency   of  evidence  has  lost   much  of  its 
Waiver  of  incompe-     importance  by  the  increasing  removal  of 
tency  of  evidence.  ,,    '^.  ,•'  aiij.-  l 

^  the  uicompetency.  Absolute  incompetency 

is  hardly  recognized  in  any  case  at  present.  In  all  civil  proceed- 
ings the  parties  to  the  suit  and  the  husband  or  wife  of  any 
party  to  the  suit,  and  in  criminal  proceedings,  against  any 
person,  the  husband  or  wife  of  such  person,  are  now,  by  a 
general  concurrence,  deemed  competent  to  give  evidence.^" 


"  36  L.  J.,  r.  C,  C,  51.  I  "'•  Xni  W.  B.  Gr.,  10, 

28  a.  120,  AoU  (jf  1872. 
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Before  the  removal  of  this  incompetency,  the  evidence  of 
the  wife  was  in  some  eases  admitted  with  the  consent  of-the 
husband,  on  tlie  supposition  tliat  the  incompetency  was  based 
only  on  the  interest  of  the  husband  in  preserving  the  confidence 
reposed  in  her.^'  It  was  sometimes  held,  however,  that  the  wife 
could  not  testify  agninst  her  husband,  even  with  his  consent; 
as  the  public  also  have  an  interest  in  the  preservation  of  the 
domestic  peace,  which  nny  be  disturbed  by  her  testimony, 
notwithstanding  his  consent. 

The  question  of  consent  is  stili  important,  however,  in 
some  cases  of  what  may  be  called  privileged  communica- 
tions, and  in  which  the  privilege  may  be  waived  by  consent. 
Thus,  as  a  general  rale,  no  married  person  is  permit- 
ted to  disclose  any  eonimuRieation  made  between  the 
husband  and  the  wife,  except  with  the  consent  of  the  person 
who  made  it  or  of  his  representative  in  interest.  ^'  So  also 
BO  person  is  permitted  to  give  ^  any  evidence  derived 
from  unpublished  official  records  relating  to  any  affairs 
of  State,  except  with  the  permission  of  the  officer  at  the 
head  of  the  department  concerned.  '■'*  Nor  are  barristers, 
attoraies,  pleaders,  or  vakils,  or  their  clerks  or  servants,  or 
interpreters,  permitted,  unless  with  the  client's  express 
consent,  to  disclose  any  communication  made  to  them  in  the 
course  and  for  the  purpose  of  their  employment  as  such,  by  or 
on  behalf  of  the  client,  or  to  state  the  contents  or  condition  of 
any  document  with  which  they  should  have  become  acquainted 
in  course  and  for  the  purpose  of  such  employment.  This  obliga- 
tion continues  after  the  appointment  has  ceased,  but  does  not 
extend  to  communications  made  in  furtherance  of  any  illegal 
purpose,  nor  to  facts  showing  that  any  crime  or  fraud  has  been 
committed  since  the  commencement  of  their  employment.'" 
As  to  the  nature  of  the  consent,  it  is  provided  that  the  client 
shall  not  be  deemed  to  have  consented  to  the  disclosure  by 
himself  giving  evidence,  and  not  even  by  calling  any  such  per- 
son as  a  witness,  unless  he  questions  him  on  matters  which, 
but  for  such  question,  he  would  not  be  at  liberty  to  disclose 
on  account  of  his  employment.^'  In  some  countries  confidential 
communications  to  clergymeu  and  physicians  are  also 
privileged  in  the  same  manner. 


«'  Barker  n.  Dixie,  Casus  temp.  Hard., 
■iSi. 
Pedley  r.  Wellesley,  3  C.  &  P.,  55S. 
Colbern's  Case,  1  Wheel.,-  C.  G  ,  i.'J. 

«7 


2''  S.  l;:2,  Act  I  of  1872. 

'"  S.  123,  Act  I  of  1872. 

'»  S  S.  128,  127,  Act  lof  187n. 

^1  ,S,rf.  lili,  J27,  128,  Act  1  of  1872, 
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Waiver    of    right    of 
trial  by  jury. 


266.  One  of  the  most  important  constitutional  rights  of 
Englishmen  is  that  of  a  public  trial  by  an 
impartial  jury.  The  great  Magna  Charta 
provides  that  no  free  person  is  to  be 
imprisoned  "  unless  by  legal  decision  of  his  equals."  And 
this  is  taken  to  be  not  the  confarring  of  a  privilege  which  may 
hd  waived,  but  the  prescription  of  a  trial,  and  Lord  Dacres  ''■' 
and  Lord  Andley"  ^-'  were  held  not  able  to  waive  their  right 
of  trial  by  the  Lords. 

In  India,  even  this  right  of  a  trial  by  jury  may  be  waived. 
S.  536  of  the  Indian  Criminal  Procedure  Code  expressly 
provides,  that  ''if  an  offence  triable  by  a  jury  is  tried  with 
the  aid  of  assessors,  the  trial  shall  not  on  that  ground  only 
be  invalid,  unless  the  objection  is  taken  before  the  court 
records  its  finding." 

There  is  a  similar  provision  in  the  statutes  of  several  of  the 
States  of  the  American  Union  for  the  waiver  of  a  trial  by  jury, 
and  it  is  settled  that  such  statutes  are  not  unconstitutional,  and 
that  under  them  the  right  of  trial  by  jury  may  ba  waived.  It 
has  repeatedly  been  held  that  a  statute  allomng  a  waiver  of 
trial  by  jury,  allowing  the  accused  to  elect  to  be  tried  by  a  coui't 
in  lieu  of  a  jury  is  not  a  violation  of  the  constitutional  provision 
that  the  right  of  trial  by  jury  shall  remain  inviolate.  '*  The  public 
policy  which  stands  in  the  way  of  an  effectual  waiver  of  a  jury 
by  the  accused  in  a  criminal  case,  has  been  held  to  be  not  so 
inherent  in  the  form  and  the  framework  of  the  government 
of  the  United  States,  as  to  place  it  beyond  the  reach  of  legis- 
lative interference.^'  Thus  where  authorized  by  a  statute,  and 
the  constitution  not  withholding  any  needful  jurisdiction  from 
the  tribunal,  the  defendant  consents  to  be  tried  by  a  court 
without  a  jury  ;  he  cannot  afterwards  complain.^" 

Where,  however,  there  is  no  statute,  the  general  rule  appears 
to    be    that    a   court   without  jury  has    no  power    of  trial.*' 


S2   Kelyng's  0.  C,  89. 

s»  3  How.  St.  Tr.,  401. 

3*  State  II,  Warden,  46  Conn  ,  349 

Ward  )'.  People,  30  Mich.,  I  IB. 

Dillingham  ii.  State,  5  Ohio,  280. 

Stite  V.  Mansfield,  41  Mo  ,  470. 

Brown  v.  State,  16  Ind,,  496. 
.15  In  ro  Staff,  63  Wiss.,  285. 
38  Moore  v.  State,  ?,2  Tax.  App.,  117. 

State  f.  RobinEon,  43  La,  Ann,,  ?83. 


Murphy  v.  State,  97  Ind,,  .579. 
State  V.  Moody,  24  Mo,,  560. 
Vaughan  r.   Scade,  30  Mo.,  600. 
Bailey  r.  State,  4  Ohio,  57. 
Ward  V.  People,  30  Mioh,,  116. 
"   League  r.  State,  36  Ind.,  259. 
People  V.  Smith,  9  Mioh,  193. 
State  V.  Maine,  27  Conn,,  281. 
Wilsons.  State,  16  Ark.,  601. 
Bond  I'.  .State,  17  Ark,,  290. 
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Thus  in  Williams  v.  Stat%^^  a  jury  trial  was  waived,  and  the 
accused  convicted,  but  on  appeal,  the  Attorney-General  sub- 
mitted to  a  reversal,  on  the  ground  that  a  jury  trial  could  not 
be  waived.  Some  courts,  notably  the  Supreme  Court  of  Iowa, 
in  view  of  the  peculiar  terms  of  the  constitutional  provision 
under  consideration  have  held,  however,  that  the  rights  guaran- 
teed therein  are  merely  privileges  granted  to  the  accused,  which 
he   may  waive  without  the  aid  of  any  statute.'" 

Many  of  the  cases  Avhich  hold  that  the  prisoner  cannot 
effectually  waive  a  jury  are  those  of  capital  offences.  The 
judgment  in  them  may  well  be  sustained  on  the  principle  or 
rule  which  has  sometimes  been  asserted  that  in  capital  cases, 
in  favorem  viiae,  the  prisoner  can  waive  nothing.  Some  cases 
seem  to  make  a  distinction  between  felonies  and  misdemea- 
nours, holding  that  in  a  prosecution  for  a  misdemeanour  a 
jury  may  "be  dispensed  with  by  the  consent  of  the  accused. 
Thus  in  Darsi  v.  Peojjle,*'^  the  waiver  of  a  jury  in  a  mis- 
demeanour case  was  held  valid  ;  Lawrence,  J.,  in  delivering  the 
judgment  of  the  court  observing,  that  "  we  know  of  no  reason 
why  it  may  not  be  (waived)  in  trials  for  misdemeanours." 
This  distinction  was,  however,  ignored  in  State  v.  Lackwood  ;  *'■ 
and  there  seems  to  be  no  substantial  ground  upon  which  to 
rest  any  distinction  in  respect  to  misdemeanours  punishable 
with  imprisonment.  If  a  line  can  be  drawn  between  different 
grades  of  crime,  a  plausible  reason  may  perhaps  be  given  for , 
holding  that  misdemeanours  punishable  by  fine  only  are  dis- 
tinguishable from  other  crimes  ;  as  a  criminal  prosecution  for 
such  a  misdemeanour  is  in  its  results  essentially  like  a 
civil   action  sounding  in  tort.  *^ 

267.     The  general  rule   appears   to  be  that  even  the  right 
,  ,  ,         of  trial  by  the   fixed  number  of  jurymen 

consent  to  be  tried  by  a  larger  or  smaller 
number ;  and  that  no  other  number  of  men»  than  that 
fixed  by  law,  will  meet  the  requirements  of  the  law.  This 
has  been  laid  down  repeatedly  in  regard  to  the  trial  of  capital 
offences  and  felonies,  on  the  ground  that  the  State  has  an 
interest  in  the  preservation  of  the  lives  and  liberties  of  its 
subjects,    and   they   cannot   be   allowed   to   be  taken    away 

«3  12  0hio,  fi22.  I  10  51  Til.,  286. 

*3  State  II.  Kaufman,  51  Iowa,  578.  j  *i  43  Wis.,  403. 

*»     In  re  Staff.  63  Wis  283. 
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■without  dne  process  of  bw.  Besides  waiver  and  consent  can 
have  no  application  in  a  criminal  prosecution,  which  is  wholly 
in  invitum  in  its  relation  to  the  tribunal  by  which  the 
accused  is  to  be  tried. *^ 

The  leading  cnse  in  the  United  States  on  the  subject  appears 
to  be  that  of  Cancemi  v.  People,*'*  in  which  twelve  jurors  were 
impaneled  for  the  trial,  and  during  the  trial  the  accused 
agreed  that  one  juror  might  be  withdrawn,  and  the  trial 
proceeded  with  eleven  jurors.  It  did  so  proceed,  but  the  con- 
viction was  beld  to  be  illegal,  on  the  ground  that  the  fixed 
number  of  jurors  could  not  be  waived,  'ihis  decision  was 
based  upon  the  ground,  that  the  parties  could  not  by  consent 
alter  the  substantial  constitution  of  the  Court,  and  that  the 
State  had  an  interest  in  the  preservation  of  the  liberties  and 
lives  of  its  citizens,  and  would  not  allow  them  to  be  taken  away 
without  due  process  of  law,  even  by  the  cotisent  of  those  ac- 
cused of  crinae.  Strong,  J.,  in  delivering  the  opinion  of  the  Court 
said  :  "The  substantial  constitution  oftlie  legal  tribunal  andthe 
fundamental  mode  of  its  proceeding  are  not  within  the  power 

of  the  parties The   State,  the  public,  have 

an  interest  in  the  preservation  of  the  liberties  and  (he  lives  of 
the  citizens,  and  will  not  allow  them  to  be  taken  away  without 

due  process  of  law; the  right  of  a  defendant  in 

a  criminal  prosecution  to  affect,  by  consent,  the  conduct  of  the 
case  ....  should  not  be  permitted  to  extend  so  far  as  to 
work  radical  changes  in  great  and  leading  provisions  as  to  the 
organization  of  the  tribunals  or  tlie  mt)de  of  proceeding 
prescribed  by  the  Constitution  and  the  laws."  He  further 
said:  "A  plea  of  guilty  to  any  indictment,  whatever  may 
be  the  grade  of  the  crime,  will  be  received  and  acted  upon 
if  it  is  made  clearly  to  appear  that  the  nature  and  effect  of 
it  are  understood  by  the  accused.  But  when  issue  is  joined 
upon  an  indictment,  the  trial  must  be  by  the  tribunal  and  in  the 
mode  which  the  Constitution  and  laws  provide,  without  any 
essential  change.  The  public  officer  prosecuting  for  the  people 
has  no  authority  to  consent  to  such  a  change,  nor  has  the  defend- 
ant. .  .  .  The  conclusion  necessarily  follows,  that  the 
consent  of  the  plaintiff  in  error  to  the  withdrawal  of  one  juror,  and 
that  the  remaining  eleven  might  render  a  verdict,  could  not 
lawfully  be  recognized  by  the  Court,  and  was  a  nullity.  If  a 
deficiency  of  one  juror  might  by  waived,  there  appears  to  be  no 

*»  Uiil  1-.  Teoplo,  Ifi  Midi  331.,  |  *'   18  N.  Y,  128. 
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good  reason  why  a  deficiency  of  eleven  might  not  be  ;  and  it  is 
difficult  to  say  why,  upon  the  same  principle,  the  entire  panel 
might  not  be  dispensed  with,  and  the  trial  committed  to  the 
Court  alone.  It  would  be  a  highly  dangerous  innovation,  in 
reference  to  criminal  cases,  upon  the  ancient  and  invaluable 
institution  of  trial  by  jury,  and  the  Constitution  and  laws 
establishing  and  securing  that  mode  of  trial,  for  the  Court  to 
allow  of  any  number  short  of  a  full  panel  of  twelve  jurors,  and 
we  think  it  ought  not  to  be  tolerated."  *^' 


(B)  Similarly  in  State  v.  Mansfield,  *'  Wagner,  J.,  said  :  "  The  prisoner's  consent  cannot 
change  the  law.  His  right  to  be  tried  by  a  jury  of  twelve  men  is  not  a  mere  privilege  ;  it 
is  a  positive  requirement  of  the  law.  He  can  unquestionably  waive  many  of  liis  legal 
rights  and  privileges.  He  may  agree  to  certain  facts  aod  dispense  with  formal  proofs,  he 
may  consent  to  the  introdnction  of  evidence  not  strictly  legal,  or  forbear  to  interpose 
challenges  to  the  jurors  ;  but  he  has  no  power  to  consent  to  the  creation  of  a  new  tri- 
bunal unkiiown  to  the  law  to  try  his  offence.  The  law  in  its  wisdom  has  declared  what 
shall  be  a  legal  jury  in  the  trial  of  criminal  oases  ;  and  a  defendant  cannot  be  permitted 
to  change  the  law  and  substitute  another  and  a  different  tribunal  to  pass  upon  his  guilt 
or  innocence.  The  law  as  to  criminal  trials  should  be  based  upon  fixed  standards,  and 
should  be  clear,  definite  and  absolute.  If  one  juror  can  be  withdrawn,  there  is  no  reason 
why  six  or  eight  may  not  be,  and  thus  the  accused,  through  persuasion  or  other  causes,  may 
have  his  life  put  in  jeopardy  or  be  deprived  of  his  liberty  thronah  a  body  constituted  in 
a  manner  unlvnown  to  the  law.  Aside  from  the  illegality  of  such  a,  procedure,  public 
policy  condemns  it.  The  prisoner  is  not  in  a  condition  to  exercise  a  free  and  indepen- 
dent choice  without  often  creating  prejudice  against  him." 

In  Mill  r.  People, '^'^  the  Conrt  said  :  "  There  would  be  great  danger  in  holding  it 
competent  for  a  defendant  in  a  cciraioal  case,  by  waiver  or  stipulation,  to  give  authority, 
which  it  could  not  otherwise  possess,  to  a  jury  of  less  than  twelve  men,  for  his  trial  and 
conviction  ;  or  to  deprive  himself  in  any  way  of  the  safeguards  which  the  Constitution 
has  provided  him,  in  the  unauimous  agreement  of  twelve  men  qualified  to  serve  as  jurors 
by  the  general  laws  of  the  land.  Let  it  once  be  settled  that  a  defendant  may  thus  waive 
this  oonstitutionil  right,  and  no  one  can  foresee  the  extent  of  the  evils  which  might 
follow.  .  .  .  One  act  or  neglect  might  be  recognized  as  a  waiver  in  one  case,  and 
another  ia  another,  until  the  constitutional  safeguards  might  be  sabstantially  filtered 
away.  The  only  safe  course  is  to  meet  the  danger  in,  limine,  and  prevent  the  first  step  in 
the  wrong  direction.  It  is  the  d  J ty  of  courts  to  s3e  that  the  constitutional  rights  of  a 
defendant  in  a  criminal  ca^e  shall  not  be  violated,  however  negligent  he  may  be  in  raising 
the  objection.  It  is  in  such  cases,  emphatically,  that  consent  should  not  be  allowed  to 
give  jurisdiction." 

In  Territory  v.  Ah  Wah,  *'  Wade,  C.  J.,  in  delivering  the  opinion  of  the  Court  said: 
"A  common  law  jury  consists  of  twelve  persons.  Cana  defendant,  on  his  own  motion 
change  the  tribunal  and  secure  to  himself  a  trial  before  a  jury  not  authorized  by  and 
unknown  to  the  law  ?  The  law  has  established  certain  tribunals,  with  defined  powers 
and  forms  of  proceeding,  for  the  trial  of  pe.-sons  charged  with  crime.  Security  to  the 
defendant  and  to  the  public  is  only  found  in  a  strict  compliance  with  the  law  of  the 
land.  Jurisdiction  comes  by  following  the  law.  Disorder  and  uncertainty  follow  a 
departure  therefrom.  Neither  the  prosecution  nor  the  defendants,  by  any  act  of  thoir 
own,  can  change  or  modify  the  law  by  which  criminal  trials  are  controlled.  If  with  the 
consent  of  the  Court  and  the  prosecution,  the  defendant  may  have  a  trial  with  one 
juryman  less  than  a  constitutional  jury,  why  with  like  consent  might  he  not  have  a  trial 
with  one  juryman  more  than  a  constitutional  jury  ?  If  by  his  own  act,  the  defendant 
might  take  one  from  a  lawful  jury,  we  do  not  see  why  he  might  not  add  one  thereto.  In 
either  case  there  would  be  failure  of  jurisdiction,  because  jurisdiction  attaches  and  makes 
valid  a  verdict  when  rendered  by  a  jury,  and  a  jury  is  twelve  men.  .  .  .  In  the 
absence  of  a  statute,  consent  would  not  confer  jiarisdiotion." 
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In  Territory  v.  Ah  Wah,  *^  during  tlie  progress  of  the 
trial,  one  of"  the  jurymen  was  excused  on  account,  of  sickness 
in  liis  family,  and,  thereupon,  with  the  consent  of  tlie  defen- 
dant, the  trial  proceeded  to  a  final  conclusion  before  the  re- 
maining eleven  jurors,  who  returned  a  verdict  of  murder  in 
the  first  degree.  It  was  held  that  the  verdict  was  a  nullity, 
and  that  the  court"  erred  in  permitting  the  trial  to  proceed  to 
a  verdict,  after  the  withdrawal  of  oneofthejurors.  Wade,  C.  J., 
in  delivering  the  opinion  of  the  court,  observed  that  there  did 
not  seem  to  be  any  authority  justifying  a  waiver  of  a  full  jury 
of  twelve  by  the  accused  in  a  capital  case ;  and  said:  "  Instances 
may  be  found  in  the  books  in  cases  of  misdemeanours,  and  also, 
but  more  rarely,  in  cases  of  felonies,  where  it  has  been  held 
that  a  defendant  might  waive  his  right  to  a  jury  of  twelve  and 
consent  to  be  tried  by  a  less  number ;  but  the  weight  of 
authority  in  cases  of  felony  is  clearly  against  the  proposi- 
tion." 

It  has  been  argued  against  this,  and  in  favour  of  the  recog- 
nition of  the  effect  of  consent  in  such  cases,  that  it  "is  not 
inconsistent  with  any  rule  of  law  or  with  public  policy.  Nor 
does  it  tend  to  defeat  public  justice.  On  the  contrary,  it  may 
tend  to  promote  it,  by  facilitating  the  despatch  of  business  in 
court,  and  preventing  unnecessary  and  embarrassing  delay." 
Tlius  in  Com.  v.  Daiby,**  it  was  said  :  ''  It  may  be  important  to 
the  accused,  for  the  preservation  of  evidence,  and  on  various 
accounts,  to  have  a  speedy  trial,  and  that  where  parties  and 
their  counsel  have  exercised  their  judgment  in  the  conduct  of 
the  trial,  as  to  what  they  will  insist  on  and  what  they  will 
waive,  us  they  may  safely  be  allowed  to  do,  and  have  taken 
their  chances  on  a  verdict,  it  would  be  inconsistent  with  ordi- 
nary good  faith  and  fair  dealing  for  them  to  turn  round  and 
insist  on  legal  exceptions,  which  they  had  pledged  themselves 
to  the  court  that  they  would  not  take.  From  an  examination 
of  the  cases  upon  this  subject,  it  must  be  concluded  that  the 
weio'ht  of  authority  is  with  the  doctrine,  that  in  prosecutions 
for  crime,  at  least  where  the  crime  charged  is  other  than  m.ere 
misdemeanour,  the  defendant  cannot  waive  his  right  to  trial 
by  a  jury  of  twelve  men,  and  be  tried  by  a  less  number."  The 
weight  of  authority,  in  cases  of  felony,  is  clearly  against  .any 
rio-ht  on  the  part  of  the  accused  to  waive  the  full  number  of 
jury. 


*8  4  Mont.,  149.  |  *»  12  Cuish,,  80. 


S.  267.]  WAIVEE  QI"  'JTiH  NUMBER  OF  JURYMEN.  535 

The  case  generally   cited  in  favor  of  the  opposite  view  is 
that  of  Stats  v.  Kaufman,^"  which  has  been  followed  in  State 
V.  Sackett,^  and  in  which  it  was  held,   that   upon  a  trial  for  a 
crime,  the  accused  might  waive  his  right  to  a  trial  by  jury  of 
twelve  men,  and  with  his  consent  might  be  tried  before   eleven 
jurors.     Seevers,  J.,  said  :  "  The  defendant  may  have  consented 
to  be  tried  by  eleven  jurors,   because  his   witnesses  were  then 
present,  and  he  might  not  be  able  to  get  them  again,  or  that  it 
was  best  he  should    be  tried   by  the  jury  as  thus  constituted. 
Why  should  he  not  be  permitted  to  do  so  ?     We  are  unwilling 
to  establish  such  a  rule.     It  may  be  said  that  if  one  juror  may 
be  dispensed  with,  so  may  all  but  one,  or  that  such  trial  may  be 
Avaived  altogether,  and  the  trial  had  to  the  court.     This  does  not 
necessarily  follow."  In  support  of  this  view,  reference  was  made 
in  the  decision  only  to  the  cases  of  Com.  v.  Dailey  ;  Murphy  v. 
ConLj^SindTyra  v.  Com. ,^  which  were  all  cases  of  misdemeanour, 
in  respect  of  Avhich  a  d  istinction  is  generally  recognized.  Seevers, 
J,,  observed,  however,  that  in  the  first  case,  the  fact  of  the  offence 
having   been  a    misdemeanour  possessed  no   significance,  and 
said:  "The  raling  is  based  on  principle  applicable  to  all  criminal 
actions.     We  are  unable  to  see  how  it  is  possible  to  draw  a  dis- 
tinction in    this  respect  between  misdemeanours  and  felonies, 
because  the  Constitution  does  not  recognize  any  such  distinction." 
Referring  to  the  contrary   cases,*  he  continued,  "  In  neither  of 
these  cases  was  the  question  largely  considered.     Substantially, 
they  all  seem  based  on  the  thought  that  it  would  be  a  highly 
dangerous  innovation,  in  reference  to   criminal  cases,  upon  the 
ancient  and  invaluable  institution  of  trial  by  jury,  and  the   con- 
stitution and  laws  establishing  and  securing  that  mode  of  trial, 
for  the  court  to  allow  of  any  number  short  of  a  full  panel  of 
twelve  jurors,  and,  we  think,  ought  not  to  be  tolerated.     This 
would  have  been  much  more  convincing  and  satisfactory  if  we 
had    been    informed  why  it  would  be  highly  dangerous,  and 
should  not  be  tolerated,  or  at  least,  something  which  had  a  ten- 
dency in  that  direction.     For  if  it  be  true,  as  stated,  it  certainly 
would  not  be  difficult  to  give  a  satisfactory    reason   in  support 
of  the  strong  language  used." 

The  weight  of  authority  clearly  seems  to  be  in  favour  of  the 
view,  that  it  is  only  in  prosecutions  for  misdemeanour  that 
the  court   may   witJti  defendant's  consent   proceed  to  try  him 
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with  less  than  full  number  of  jurors.*  In  Warwick  v.  State,^ 
it  was  even  held  that  where,  uader  a  special  statutory 
provision,  misdemeanour  cases  might  by  agreement  of  the 
parties,  be  tried  by  a  jury  of  less  than  twelve  jurors  ;  a  mere 
waiver  of  the  requisite  number  by  merely  failing  to  object 
to  less  would  not  authorize  a  trial  by  less  than  twelve. 

A  distinction  similar  to  that  taken  in  In  re  Stajf  in  regard 
to  the  waiver  of  a  trial  by  jury,  was  taken  in  Murphy  v.  Com,,^ 
in  regard,  to  prosecutions  for  misdemeanours  punishable  by  fine 
only,  because  it  is  considered,  that  in  the  case  of  such  misdemea- 
nours, the  defendant  may  agree  to  be  tried  by  a  jury  of  not  less 
than  twelve  persons,  as  nothing  more  "  is  involved  in  the  issue 
of  the  case  than  is  frequently  involved  in  the  decisions  of  actions 
in  civil  cases,  and  the  citizen  has  an  undoubted  right  to 
make  any  disposition  of  his  money  or  his  property  which  is 
not  prohibited  by  law."  In  Missouri,  the  reasoning  in  this 
opinion  has  been  stated  and  endorsed,  and  it  is  said  that  "  in 
prosecutions  for  misdemeanour,  where  the  penalty  imposed  is 
simply  a  fine,  the  only  contest  is  about  money  and  property, 
and  the  defendant  may  consent  to  waive  some  of  the  prescribed 
formulas  of  trial." " 


Waiver  of  formal  rules 
for  impanelling  jury. 


268.  Merely  formal  rules  for  impanelling  jury  may,  how- 
ever, be  waived.  In  People  v.  Ransom,^" 
it  was  held  that  non-compliance  by  the 
clerk  to  put  the  names  of  all  the  persons 
returned  as  jurors  into  a  box,  from  which  juries  for  the  trial  of 
issues  were  to  be  drawn  according  to  the  statute,  was  not  a 
sufficient  ground  for  setting  aside  a  verdict,  either  in  a  criminal 
or  civil  case,  where  the  court  was  satisfied  that  the  party 
complaining  had  not  and  could  not  have  sustained  any  injury 
from  the  omission.  The  trial  in  the  case  was  for  a  capital  offence, 
and  after  twenty-eight  jurors  had  been  called,  eleven  of  whom 
were  approved  and  sworn,  and  17  peremptorily  challenged,  it 
was  discovered  that  the  ballot  containing  the  name  of  a  juror 
who  had  answered  on  the  calling  on  the  general  panel,  was  not 
in  the  box  containing  the  names  of  the  jurors  returned  for  the 
court,  and  which  on  search  was  found  and  put  into  the  box, 
and  drawn  out  of  it  by  the  direction  of  the  court,  and  the  jurors 
sworn  to  serve  on  the  jury.    The  court  held  that  the  irregularity 
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or  neglect  of  the  officer  was  not  such  as  to  entitle  the  prisoner 
to  a  new  trial,  it  appearing  to  the  court  that  the  omission  to 
put  the  ballot  into  the  box  proceeded  from  neglect,  and  not 
from  design. 

In  Pierson  v.  People,^^  the  only  irregularity  was,  that  of  the  three 
jury  boxes  required  to  be  kept  by  the  statute  the  second,  which 
should  have  contained  the  names  of  all  jurors  who  had  attended  a 
term  of  court  and  served,  was  not  kept  and,  of  course,  not  produced 
in  court.  The  piisoner  challenged  the  array  of  jurors,  but  after- 
wards withdrew  it,  and  a  jury  having  been  then  impanelled,  the 
trinl  duly  proceeded.  It  was  contended  afterwards  that  the  chal- 
lenge could  not  be  withdrawn,  but  the  contention  was  overruled, 
and  Earl,  J.,  in  delivering  the  opinion  of  the  Court,  said  :  "  The 
objects  of  ail  the  jury  laws  are  to  distribute  the  burden  of  jury 
service  among  all  those  liable  to  such  service  and  to  secure  im- 
partial jurors  of  the  requisite  qualifications.  To  secure  the  first 
object,  lists  of  jurors  are  required  to  be  made  and  returned  to 
the  county  clerk  in  each  county  every  three  years.  The 
names  thus  returned  are  required  to  be  put  into  a  box,  from 
which  jurors  for  any  term  of  court  are  required  to  be  drawn, 
and  when  a  juror  has  once  attended  and  served,  his  name  is 
not  to  be  returned  to  that  box,  but  is  to  be  placed  in  another 
box,  to  the  end  that  he  may  not  be  drawn  for  service  again  until 
all  have  been  drawn  from  the  box  first  named.  The  second 
object  is  attained  by  requiring  that  only  persons  of  the  prescrib- 
ed qualifications  shall  be  returned  for  jurors,  and  that  they 
shall  be  chosen  by  lot.  Now  all  these  substantial  provisions 
were  observed  in  this  case.  The  jurors  upon  the  array  were 
all  persons  who  had  been  returned  as  such  by  the  proper 
officials.  They  all  possessed  the  statutory  qualifications,  and 
they  were  chosen  by  lot.  When  these  substantial  conditions 
exist,  the  rest  must  generally  be  matter  of  form,  which  can  be 
arranged  or  waived  by  consent,  tacit  or  expressed.  Here  the 
only  irregularity  alleged  is  that  the  second  box  was  not  kept 
or  brought  into  court.  The  fact  that  it  was  not  kept  was  not 
known  to  the  court  at  the  time  it  made  the  order  designating 
the  box  from  which  the  jurors  were  to  be  drawn.  In  the 
exercise  of  its  discretion,  and  to  carry  out  the  manifest  purpose 
of  the  law,  it  ordered  the  jurors  to  be  drawn  from  the  first  box. 
A  court  would  not  be  expected  to  order  juroi'S  to  be  drawn 
from  the  second  box,   containing  the  names  of  those  who   had 
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once  served,  so  long  as  thei-e  were  sufficient  names  in  the  first 
box.  It  cannotj  therefore,  be  inferred,  if  all  the  boxes  had  been 
kept  and  brought  into  court  and  the  orders  then  made,  that 
different  jurors  would  have  been  drawn  and  summoned  from 
those  who  were  actually  drawn  and  summoned.  But  even  if 
it  could  be  thus  inferred,  it  cannot  be  denied  that  the  persons 
empanelled  to  try  the  prisoners  were  jurors  made  so  in 
the  mode  prescribed  by  law  and  possessing  laAvful  qualification. 
If,  therefore,  there  was  any  irregularity  which  would  be  ground 
of  error,  it  was  merely  formal,  affecting  no  public  interest,  trench- 
ing upon  no  public  policy;  and  to  hold  that  it  could  not  be 
waived  would  be  without  precedent  and  against  reason."  It 
has  often  been  held  that  even  apart  from  consent,  merely  formal 
irregularities  in  empanelling  the  jury,  which  are  not  calculated 
to  prejudice  the  parties,  do  not  affect  the  validity  of  the  verdict. 


S.  269.]  ONUS  PROBANDI  AS  TO  CONSENT.  5,39 

CHAPTER  XIII. 

Evidence  of  Consent. 

269.  There  are  no  special  rules  relating-  to  the  evidence  of 

consent,    which,    generally  speaking,    is 
Onusproiandi  as  to  ^^^^  ]j|^g  other  fact.   To  discuss  this 

consent.  1         r  r      -n  •         .  -1 

mode  or  proof  will  involve  a  consideration 
of  the  general  principles  of  the  law  of  evidence,  and  attempt  will 
therefore  here  be  madeonly  to  refer  to  a  few  points  havino^  specia'. 
reference  to  the  subject  of  consent.  As  a  general  rule,  consent 
iDust  be  proved  by  the  person  who  alleges  and  relies  on  its  exist- 
ence. Speaking,  however,  of  the  cases,  in  which  consent 
operates  as  a  justification,  Mr.  Mayne  observes  "  that  every 
proper  consent  should  always  be  presumed  where  the  act  is  in 
itself  proper  and  beneficial;  as,  for  instance,  a  surgical  opera- 
tion. And  this  is  in  accordance  with  the  principles  of  the  law 
of  evidence,  that  innocence  will  always  be  presumed,  and  there- 
fore where  the  act  \s  prima  facie  lawful,  but  may  be  unlawful 
by  omitting  certain  precautions,  it  will  be  assumed  that  those 
precautions  have  been  taken  until  the  contrar3'  is  shown."* 
The  Indian  Evidence  Act"  provides,  however,  that''  Vt'hen  a 
person  is  accused  of  any  offence,  the  burden  of  proving  the 
existence  of  circumstonces  bringing  the  case  within  any  of 
the  general  exceptions  in  the  Indian  Penal  Code,  or  within  any 
special  exception  or  proviso  contained  in  any  other  part  of  the 
same  code,  or  in  any  law  defining  the  offence,  is  upon  him,  and 
the  court  shall  presume  the  absence  of  such  circumstances." 
Under  this  provision,  consent,  when  alleged  as  a  justification  or 
mitigation,  will  have  to  be  proved  by  the  person  alleging  it. 
The  absence  of  consent,  when  alleged  as  a  ground  of  aggravation 
of  anofience,  has,  on  a  similar  principle,  to  be  proved  on  behalf 
of  prosecution. 

270.  That  principle  has  no  application  however,  to  the  cases 

in    which    the  absence    of  consent  is    an 
Onus  prohandi  as  to     ggseniial  constituent  of  an  offence,  and  in 
tlie  absence   or   consent         i  •   1    •.  ..  .i         n  ■<  1  , 

essential  for  an  offence,     ^^^"cl'  it  must  therefore  always  be  proved  on 

behalfofthe  prosecution.  VnBrijBasi  v. 
The  Queen- Empress,^  Sir  John  Edge,  0.  J.,  and  Aikman,  J., 
observe!,    that  "   it  is  the  first    principle  of  criminal    law  that 
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where  a  statute  creates  a  criminal  offence  the  ingredients  of 
that  criminal  offence  must  be  strictly  proved,  and  that  where  the 
doing  of  an  act  without  consent  or  without  authority  is  made 
a  criminal  offence,  and  the  statute  does  not  expressly  put 
upon  the  accused  the  proof  of  such  consent  or  authority,  it  is  a 
necessary  part  of  the  case  for  the  prosecution  to  negative  by 
evidence  such  consent  or  authority." 

It  is  thus  settled  that  in  a  prosecution  for  theft,  it  must  be 
affirmatively  proved  that  the  taking  was  without  the  owner's 
consent/  Unless  taking  the  property  without  the  owner's  con- 
sent is  proved,  it  cannot  be  held  that  larceny  has  been  commit- 
ted.^ The  same  has  been  held  in  regard  to  rape.  In  Georgia, 
it  is  an  offence  to  permit  a  minor  to  play  billiards  without  iiis 
parent's  consent,  and  it  has  been  held®  that  the  burden  of 
proving  the  absence  of  consent  is  on  the  State.  In  Rex  v.  Allen, 
Rex  V.  Argent,  and  in  Bex  v.  Chamberlain,  all  reported  in 
Moody's  Crown  cases,'  the  indictment  was  for  taking  deer  or 
fish  without  consent,  and  it  was  held  that  the  onus  of  proving 
non-consent  was  on  the   prosecution. 

In  British  India,  to  sustain  a  conviction  for  the  offence  of 
house-trespass  with  intent  to  commit  adultery  with  a  woman,  it 
is  necessary  to  show  that  there  has  been  no  consent  or  connivance 
on  the  part,  of  her  husband  to  tiie  tresprisser  having  carnal  in- 
tercourse with  her.  This  was  held  in  Brij  Basi  v.  The  Queen- 
Einpress,^  in  which  Sir  John  Edge,  C.  J.,  and  Aikman,  J.,  said  : 
"If  Brij  Basi  had  actually  been  caughtin  the  act  of  sexual  in- 
tercourse with  the  wife  of  Ram  Gopal,  assuming  that  he  knew 
her  to  be  Rana  Gcpal's  wife,  the  offence  of  criminal  adultery 
would  not  have  been  made  out  without  proof,  that  such  sexual 
intercourse  was  without  the  consent  and  without  the  connivance 
of  Ram  Gopal.  Brij  Basi  was  convicted  of  a  house- trespass  in 
order  to  commit  acrimin.d  adultery  with  the  wife  of  Ram  Gopal. 
It  was  consequently  necessary  to  support  the  prosecution 
to  prove  that  if  brij  Basi  had  hud  sexual  intercourse  on 
that  occasion  with  the  wife  of  Ram  Gopal,  it  would  have  been 
without  Ram  Gopal's  consent  or  conidvance.  It  was  not  even 
proved  that  Bi'ij  Basi  had  committed  criminal  trespass  on 
tills  occasion.  There  would  be  no  intent  on  his  part  to 
commit  criminal  adultery    or    to  insult  or  annoy    the    owner 


*  Eapal.  Larceny,  180. 
5   Garcia  v.  State,  26  Te'i.,  209. 
State  r.  Morey,  2  Wis.,  49  J. 


Pollard  V.  State,  .1  Iowa,  567. 
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of  the  house,  Ram  Gopal,  unless  Brij  Basi  was  there  to  commit 
criminal  adultery  with  the  wife  of  Ram  Gopal,  i.e.,  to  have 
sexual  intercourse  with  lier  without  the  consent  and  without  the 
connivance  of  Ram  Gopal.  There  could  be  no  intent  to  insult 
or  annoy  Ram  Gopal  if  Ram  Gopal  was  consenting  or  conniving 
at  the  adultery,  and  there  is  nothing  in  this  case  to  show 
whether  or  not  Ram  Gopal  was  a  consenting  or  conniving  party." 
This  is  in  accordance  with  the  general  principle  of  the  Indian 
Law  of  Evidence  that  the  burden  of  proof  lies  on  that  person 
who  would  fail  if  no  evidence  at  all  were  given  on  either  side." 
A  particular  form  of  that  general  principle,  is  the  no  less  gene- 
rally recognized  rule  that  every  essential  part  of  the  offence  must 
be  proved  on  behalf  of  prosecution.  •"' 

In  Gonyers  v.  State,^^  McCay,  J.,  in  delivering  the  opinion 
of  the  Court,  observed  :  "Undoubtedly  the  general  rule  is,  that 
in  criminal  cases  the  burden  of  showing  all  the  facts  necessary 
to  make  out  the  defendant's  guilt  is  upon  the  State.  In  rape, 
the  proof  must  show  tliat  the  act  was  against  the  will  of  the 
female;  in  robbery,  that  the  taking  was  against  the  consent  of 
tiie  person  robbed  ;  in  larceny  from  the  person,  that  the  taking 
was  without  the  knowledge  of  the  possessor  in  the  case;  and  in 
the  various  acts  of  trespass  against  property,  as  cutting  wood, 
&c.,  on  another's  land,  "that  they  were  without  the  owner's 
consent." 

271.    The  contrary  has  been  argued  sometimes  on  the  ground 

of  the    principle  that  the  burden  lies  on 

Application    of  the     the  partv  who  asserts    the  affirmative    of 

rule  of  onus  probandraa     ^^^  jgg^^^     rj^j^j^  principle  has  no  applica- 

to   the  person    alleging        .         ,  >■  n       ^i     j.     r   j^i 

the  affirmative.  ^'^"'  however,  to  a  case  like  that  of  the 

absence  of  consent.  This  was  well  explain- 
ed in  the  case  of  Conyers  v.  State  aJready  cited,  in  which  McCay, 
J.,  said  :  "There  is  a  class  of  negations  which  it  is  almost  impos- 
sible to  prove  affirmatively.  Where  the  field  to  be  covered  by 
the  evidence  is  so  broad  as  that  the  burden  would  be  intolerable 
upon  the  public,  to  afford  the  time  nfcessary  for  hearing  the 
proof,  as  where  it  is  only  possible  to  prove  that  one  was  not 
present,  by  examining  a  large  number  of  persons  who  did  not 
see  him,  or  where  the  proof  that  one  did  not  do  a  thing  can  only 
be  established  by  proof  following  him  from  movement  to  move- 
ment, through  a   considerable  time.     But  there  are   negations 

»  S.  102,  Act  I.  of  1873.  |  "">  Elkins  e.  State,  13  Ga..  435. 
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that  are  just  as    easily    proven    as  an  affirmative,  as  where  the 
negation  depends  upon  a  moment  of  time  and  a  particular  place 
or  is  within  the  knowledge  of  a  single  person.     In  the  former 
class,  even  the  general  rule  that  the  prosecutor  in  criminal  cnses 
must  prove  all  the  ingredients  of  the  crime,  has,  in  some  cases, 
been  relaxed.    As  in  prosecutions  under  the  English  Game  Law*' 
where  one  may  kill  game  if  he  has  one  of  a  large  number  of 
qualifications,  it  has  been  held  that  it  was  not  necessary  for  the 
Crown  to  go  to  the  expense  and  the  public  to  suffer  the  incon- 
venience of  proving  the  absence   of  each  of  the  required  quali- 
fications, especially  (and  this  is  perhaps  the  true  point  on  which 
the  exception  turns)  if  the  facts  lie  peculiarly  in  the  defendant's 
knowledge.    ._._.  .  .     And   the    Courts   have  not  always  kept 
in  mind  the  distinction   between    cases    when    the    negative   is 
part    of  the   descriptiou    of   the   offence,    and  when  i^t  is  by  a 
provision  or  a  subsequent   section,  or    by  a  subsequent  act.^^ 
The    books   are   full   of  illustrations   of  the    position  we  have 
asserted,  to  wit,  that  if  in  order  to    make  the  defendant  guilty, 
it  be  necessary  to  show  a  negative,  the  burden   of  showino-  it  is 
upon  the  State,  "  as  when  the  defendant  was  indicted  forlceep- 
ing  a  greyhound,  not   being  a  person  qualified.  "  In  the  same 
volume  is  a  case  for  profane  swearing,  under  the  Act  of  6  and  7 
Wm.  III.     The  Act  put  a  penalty  of  one  shilling  on  a  servant, 
and  two  shillings  on  every  other  person.     Tiie  conviction  was 
quashed,  because  it  was  not  proven  that  the  defendant   was    not 
a  servant.  See    10  Bast,  211,  where  it  was  held  that  the  burden 
was  on  the  Crown  to  show  that  the  defendant    had   not   taken 
the  sacrament.    In  5  Eich.  57,  that  a  practicing  physician  had 
no  license  ;  that  one  was  not  qualified  to  vote."  " 

272.     The  contrary  has  sometimes  been  held  also   on  the 

ground  that  consent  is  a  fact  specially 

Application  of  the  rule     within   the   knowledge    of   the    person 

tt;rsorane;i;rti;:  ---ng  and  acting  on  it.  iL  is 

negative.  generally  the   case  m  prosecutions  for 

doing  an  act  which  the  statutes  do  not 
permit  to  be  done  by  any  person,  except  him  who  is  duly  hcensed 
therefor,  as  for  selling  liquors,  exercising  a  trade  or  profes- 
sion, and  the  like.  Here  the  party  licensed  can  immediately 
show  the  license  without  the  least  inconvenience  ;  whereas,  if 


12  12  Barb.,  26. 
3  Dev.,  299. 
3  B.  Mon.,  342. 


i''  D  Meto.,  280. 


34  Me.,  293. 
i»  May  V.  State,  4  Ala. 
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8    273-]  EVIDEXCE  OF  ABSENCE  OP  CONSENT.  543 

proof  of  the  negative  were  required,  the  inconvenience  would  be 
very  great.  In  Massachusetts,  there  is  a  special  provision  of  the 
law,  throwing  the  burden  of  proving  the  license  on  the  person 
selling  liquor  under  it.  Even  in  other  states  it  has  often  been 
held  on  an  indictment  for  retailing  spirituous  liquors  without 
license  that  if  the  sale  of  the  liquors  is  proved,  the  prosecution 
need  not  prove  the  absence  of  the  license,  but  the  accused  will 
be  convicted  unless  he  proves  the  existence  of  the  license  as 
by  his  plea  of  non-guilty  he  afiBrmsits  existence. 

A  decision  to  this  effect  in  Sharp  v.  State,^^  has  been  justified 
on  the  following  ground  :  "  The  license  is  a  written  authority  to 
the  dealer  to  sell,  and  the  presumption  is  that  he  has  it  in  his  pos- 
session. It  is  peculiarly  within"  his  knowledge.  The  negative 
cannot  be  shown  conclusively  by  the  State.  It  could  only  be 
proven  that  no  such  license  was  recorded  ;  but  the  defendant 
might  have  the  hcense  and  be  not  guilty,  though  the  license 
was  not  recorded.  All  the  proof  in  the  power  of  the  State 
would  be  inconclusive,  to  wit,  that  no  such  license  was  recorded. 
The  license  is  in  writing,  and  cannot  be  proven  by  parol,  and 
it  is  in  the  defendant's  possession,  if  it  exists,  and  on  this 
ground  there  are  many  cases  making  this  special  crime  an 
exception  to  the  general  rule." 

This  principle  was  not  held  to  apply  in  Gonyers  v.  Stated''  as 
there,  the  consent  of  the  parent  was  not  required  by  the  statute 
to  be  in  writing,  and,  therefore,  it  did  not,  as  in  the  case  of  the 
license  to  sell;  lie  peculiarly  within  the  knowledge  of  the 
defendant,  the  fact  that  consent  was  not  given  being  as  well 
known  to  the  parent  or  guardian  as  to  the  accused. 

273,     Absence  of  consent   maybe  proved   by  any  evidence, 
either  direct    or    circumstantial.     As  a 

co^sit''''°^''^''""°^    ^"'^'    "°    objection    can    be  taken  to  the 

latter,  on  the  giound  that  thefformer  is 
not  produced  ;  though  in  practice  there  may  be  some  difficulty 
in  accepting  circumstantial  evidence  as  true,  unless  there  is 
a  reason  for  not  producing  the  direct  evidence.  Tlie  question 
has  generally  arisen  in  connection  with  larceny  and  theft.  In 
some  early  cases,  it  appears  to  have  been  held  even  in  England, 
that  to  prove  that  consent  was  not  given,  the  person  said  to 
have  given  the  same  must  first  be  called.-'*  This  was,  however,  not 
considered  necessary  in  Rex  v.  Allen,  and  Rex  v.  Chamberlain.'^^ 

>"   17  Ga.,  290.  I  1 «  Eex  v.  Rodgers,  2  Campb,,  654. 

i»  50  Ga.,  103.  I  1"  1  Mood.  C.  C,  154. 
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The  rule  io  the  United  States  also,  except  in  Texas  and  a 
few  other  States,'^^  is  the  same,  and  the  absence  of  consent 
may  be  proved  by  circumstantial  evidence  alone.^^  Thus,  it  is 
not  necessary  to  prove  from  the  person  having  possession 
of  the  goods  stolen  that  they  were  talcen  without  the  owner's 
consent,  as  thab  may  be  proven  by  others  having  a  knowledge 
of  the  facts.^^ 

It  is  generally  settled,  that  the  fact  that  the  ovirner  caused 
search  to  be  made  for  the  property  is  a  cogent  circumstance  to 
siiow  the  want  of  his  consent  to  the  taking.^'  At  a  trial  for  larceny 
of  money  by  trick,  the  testimony  of  the  complainant  as  to  wliat 
was  said  and  done  at  subsequent  interviews  witli  the  accused  by 
appointment,  at  which  he  proposed  ways  in  which  a  return  of 
the  money  could  be  secured,  is  admissible  to  show  that  com- 
plainant had  not  intentionally  parted  with  his  money  or  the 
title  to  it.^^ 

274.     In  cases  of  indictment  for  rape  or  assault  with  intent 

to  commit  rape  on  a  female,  the  circum- 

Evidence  in  rape  cases     gtance  of  his  having  [.ad  connection  with 

or   females   prior    con-      ,  ,1  ^.  •  ,     •   ,  i 

nectioa  with  accused.  h^'"  «"    "^her   occasions  IS    material    and 

may  be  proved.^  This  is  on  the  ground 
that  a  woman  who  already  has  had  connection  with  a  man  is 
more  likely  to  yield  to  his  overtures  and  less  likely  tooffer  resis- 
tance to  his  act  on  another  occasion,  tlian  one  wlio  never  had 
anytliing  to  do  with  iiim.  In  Reg.  v.  Cockcroft,^'^  Wiiles,  J., 
held  that  she  could    be  questioned   as  to    the  purticular  acts  of 

(A)  In  theae  States,  it  is  still  held  tliat  the  owner's  absence  from  the  witness-stand 
must  be  accounted  for  before  the  production  oi  ciroumstaatial  evidence.^"  If  the 
owner  is  known,  and  his  attendance  can  he  procured,  his  testimany  that  the  property 
was  taken  from  him  without  his  consent,  is  then  considered  indispensable  to  a  conviction 
for  larceny ; '^  1  and  the  want  of  the  owuer'g  consent  can  be  shown  by  circumstantial 
oridence,  only  when  it  appears  that  the  owner's  evidence  on  the  point  is  not  obtainable.' ^ 
Thus  in  Davis  v.  Stite,^'  on  a  trial  for  theft  of  boots  from  a  store,  it  was  held  that  in 
order  to  prove  that  the  boots  were  token  without  the  consent  of  the  owner,  the  State 
could  not  prove  an  altercation  between  the  clerk  of  the  store  and  the  accused  at  the  time 
the  boots  were  taken,  by  witnesses  who  were  present  and  heard  the  altercation,  and 
that  they  must  call  the  clerk  in  charge  of  the  stores.  Even  iu  Texas,  it  has,  however, 
been  held  that  an  objection  to  the  oiroumstantial  evidence  on  the  pround  that  the  owner 
himself  has  not  been  called  cannot  be  taken  on  appeal,  unless  it  was  taken  at  the 
trial." 


20  Jackson  v.  State,  1  Tex.  App.,  363. 

21  WiLson  t).  State,  13 'I'ex   App.,  481. 
State  c.  Moon,  U  Wis.,  684. 

22  Clayton  1).  State,  15  Tex.  App.,  348. 
Love  V.  State,  15  Tex.  App.,  563. 


24  Stewart  v.  State,  9  Tex  App.,  321. 
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2"  People  V.  Jacks,  7fl  Mioh.,  318. 
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connection  with  the  accused,  and  in  case  of  her  denial,  evidence 
might  be  given  to  contradict  her. 

The  leading  authority  in  favor  of  this  view  is  that  of  Reg. 
V.  Riley,^^  in  which  she  denied  having  had  intercourse  with  tlie 
accused,  and  on  a  case  reserved,  it  was  held  that  witnesses  could 
be  called  to  prove  that  she  had.  Lord  Coleridge,  C.  J.,  delivered 
the  leading  decision,  and  said:  "To  reject  evidence  of  her 
having  had  connection  with  the  particular  person  charged  with 
the  offence  is  a  whoU}'  diflFerent  matter,  (from  that  of  having 
connection  with  other  persons),  because  such  evidence  is  in 
point  as  making  it  so  much  the  more  likely  that  she  consented 
on  tlie  occasion  charged  in  the  indictment.  This  line  of  examina- 
tion is  one  which  leads  directly  to"  the  point  in  issue.  Take 
the  case  of  a  woman  who  has  lived,  witiiout  marriage,  for  years 
with  the  accused  before  the  alleged  assault  was  committed. 
Can  it  be  reasonably  contended  that  the  proof  of  that  fact,  or 
evidence  tending  to  prove  that  fact,  is  not  material  to  the  issue, 
and  if  material  to  the  issue  that  such  evidence  should  not; 
be  admitted," 

Taylor  in  his  Work  on  Evidence'^  says  that  the  accused  can- 
not prove  specific  immoral  acts  of  the  prosecutrix  with  himself, 
unless  he  has  first  given  the  prosecutrix  an  opportunity  of 
denying  or  explaining  them.  This  appears,  however,  to  be 
neither  correct  in  principle  nor  established  by  authority.  It 
would  be  correct,  if  tiie  acts  were  to  be  proved  to  impeach  her 
credit  as  a  witness  ;  but  there  can  be  no  reason  for  it  when  the 
object  is  only  to  shew  the  probability  of  her  consent. 

275.     In  cases  of  indictment  for  rape  or  even   for   indecent 

assault,^'the  character  of  the  prosecutrix  for 

Evidence  of  female's     chastity  is,  material,    as    bearing   on    the 
character  tor  uncliastity  ,     ,  :',.  .  ,     ■  ...  „  =1 

on  charge  of  rape.  probabihty  or  improbabihty    of   her    con- 

sent'to  the  intercourse  alleged  to  be  rape. 

A  common  prostitute  is  less  likely  to  withhold  her  assent  to  the 

intercourse  with  the  accused  than  a  virgin  or  a  woman  who  has 

carefully  preserved    her    marriage   vow^s.     A   female    who    has 

been    in    the   recent    habit  of  illicit  intercourse  vvith  others  will 

not  be  so  likely  to  resist  as  one  who  is  spotless  and   pure;   and 

even  one  who  has  already  started  on  the    road    of   prostitution 

would  be  less  reluctant  to  pursue  her  way  than  another  who  yet 

31  18  Q.B.  D.,  481.  I      12  I.  257. 

33  Cora.  T.  Kendall,  113  Mass.,  210. 
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remains  at  lier  home  of  iriDOcence  and  looks  upon  such  a  career 
with  hoiTor.  Assent  may  be  inferred  more  readily  in  the 
practised  Messalina  in  her  loose  attire  than  in  the  reserved  and 
virtuous  Lucretia  :  to  raise  a  presumption  of  consent  on  her 
part,  her  chastity  may  therefore  be  impeached,  and  she  proved 
to  be  a  common  strumpet.  There  has  thus  long  been  a  general 
unanimity  of  opinion  that  evidence  of  general  reputation  of 
character  is  admissible.^*  Witnesses  as  to  general  character 
must,  however,  confine  their  testimony  to  what  they  knew  prior 
to  the  date  of  the  offence  charoed.^^ 

276.     It  was  long    considered,    however,    that  evidence    of 
particular   acts  of   unohaslity  with  other 
Individuiil  nets  of  iin-     men  wa"^  not  admissible,  ^^   and  that    she 
0  ast.ty    ^it,,     |,e..o„s     ^^^^^^  ^^^  [^^  questioned  as  to  such  parti- 
other  than  accused  may  ,  i         i       •  i      i  • 

be  proved.  cular  acts,    as    to   ber  having    bad  inter- 

course with  any  man  other  than  the 
accused.  Thus  in  Bex  v.  Hodgson,''''  she  was  not  allowed  to 
be  questioned  as  to  whether  she  had  not  before  had  con-, 
nection  with  other  persons,  or  with  a  certain  other  person  ; 
and  evidence  of  an  individual  act  of  connection  with  a  person 
was  disallowed. 

In  the  United  States  also,  it  was  repeatedly  held  that  she 
could  not  be  questioned  as  to  her  having  had  connection  with 
other  persons.^  In  McDermott  v.  State,^^  evidence  was 
offered  of  the  prosecutrix  having,  on  her  way  to  the  place  where 
the  rape  was  alleged  to  have  been  committed,  agreed  with  a 
third  person  that  she  would  meet  him  on  a  future  day,  and 
have  sexual  intercourse  with  him,  and  also  that  if  she  did 
not  meet  her  husband  where  she  was  going-,  she  would 
go  with  him  that  same  night  for  that  jjurpose.  The  evidence 
was  not  admitted  however,  Peck.  J.  saying:  "  It  is  difficult 
to  give  a  reason  for  permitting  proof  of  an  agree- 
ment to  commit  the  act.  The  reason  which  excludes  proof 
of  the  act  applies  with  still  greater  force  to  the  mere  agreement 
to  do  it.  We  have  been  furnished  with  a  very  elaborate  agree- 
ment in  favor  of  its  admissibility,  as  tending  to  show  the 
awakened  desires  and  lascivious  propensities  of  the  prosecutrix 
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shortly  prior  to  the  alleged  assault,  thereby  lessening  the 
probabilities  that  it  Avas  consummated  forcibly  aud  against  her 
will.  It  by  no  means  follows  that  a  desire  to  have  sexual 
intercourse  with  one  person  tends,  legitimately,  to  prove  a  will- 
ingness to  have  like  intercourse  with  another  and  diflerent 
person.  Indeed,  the  reverse  is  much  the  most  probable;  but 
however  this  may  be,  the  introduction  of  such  proof  is  opposed 
to  the  well-settled  rules  of  evidence." 

Evidence  of  past  completed  acts  also  was  disallowed 
in  many  cases.  Tluis  in  McQuirk  v.  State,^^  Somerville,  J., 
in  delivering  the  opinion  of  the  Alabama  Supretiie  Court 
said  :  "  The  impeachment  of  her  character  in  this  particular 
must,  however,  he  confined  to  general  evidence  of  her  reputa- 
tion. Particular  instances  of  her  unchastity  cannot  be  proved 
for  this  purpose,  except  that  she  may  be  interrogated  as  to 
iier  previous  intercourse  with  the  prisoner,  althongli  not  as 
to  particular  instances  with  third  persons, "^^  In  McComhs  v. 
State*^  also  it  was  held  that  the  prosecutrix's  character  for 
chastity  could  not  be  impeached  by  evidence  of  particular 
acts  of  unchastity  witli  persons  other  tlian  the  accused,  aud 
that  evidence  of  such  other  instances  wa=  not  admissible. 

Similarly  in  Rice  v.  State,*^  Liddon,  J.,  said  :  *'  On  a  trial 
for  rape  the  character  of  the  prosecutrix  for  chastity,  or  the 
want  of  it,  is  competent  evidence  as  bearing  upon  the  probabi- 
lity of  her  consent  to  defendant's  act,  but  the  impeachment 
of  her  character  in  this  respect  must  be  confined  to  evidence 
of  her  general  reputation,  except  that  she  may  be  interrogaied 
as  to  her  previous  intercourse  with  the  defendant,  or  as  to 
promiscuous  intercourse  with  men,  or  common  prostitution  : 
the  rule  we  here  adopt  is  one  sanctioned  by  the  preponderance 
of  authority.  Not  onlv  is  the  rule  which  we  adhere  to  better 
founded  in  authority,  but  we  think  more  in  nccordance  with 
reason  aud  justice.  The  fact  ti)at  a  woman  may  have  been 
guilty  of  illicit  intercourse  with  one  man  is  too  slight  and 
uncertain  an  indication  to  warrant  the  conclusion  tiiat  she 
would  probably  be  guilty  Avitii  any  other  man  who  sought 
such  favors  of  her.  If  she  was  a  woman  of  general  bad 
reputation  for  chastity,  or  had  been  guiltv  of  acts  of  lewdness 
with  the  defendant,  the  case  would  be  different.  In  the  first 
instance  the  evidence  would    bear    directly  upon  the  question 
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as  to  whether  such  a  woman  would  be  likely  to  resist  the 
advances^  of  any  man  ;  and,  in  the  second,  as  to  whether, 
having  yielded  once  to  the  sexual  embraces  of  the  defendant, 
she  would  not  be  likely  to  yield  again  to  the  same  person. 
The  greatest  objection  to  such  testimony  is  that  it  introduces 
collateral  issues  which  have  no  bearing  ripon  the  defendant's 
guilt.  Although  the  prosecuting  witness  may  have  been 
guilty  of  specific  acts  of  unchastity,  such  acts  afford  no  justi- 
fication to  the  defendant  for  having  ravished  her  ;  she  is 
still  under  the  protection  of  the  law,  and  not  subject  to  a 
forced  violation  of  her  person  by  every  man  who  has  the 
strength  to  overpower  her.  If  she  denied  having  acts  of 
carnal  intercourse  with  other  men,  of  course  the  defendant 
would  attempt  to  pi'ove  specific  acts  in  contradiction  of  her 
denial,  and  there  would  be  presented  to  the  jury  other  collateral 
issues  calculated  to  embarrass  and  mislead  them,  and  in  no 
way  decisive  of  the  guilt  or  innocence  of  the  accused."  So 
also,  in /SVa^e  v.  Fitzsimon,*^  YilVwghast,  J.,  said:  "While 
the  ciiaracter  of  the  prosecutrix  for  chastity  may  be  attacked 
by  the  defendant  in  a  case  of  this  sort,  we  do  not  think  that 
specific  acts  of  improper  conduct  with  othermen  can  be  shown. 
In  civil  cases  growing  out  of  an  alleged  indecent  assault,  it  has 
been  held  that;  both  the  character  of  the  woman  assaulted  for 
chastity,  as  well  as  specific  acts  of  unchastity,  may  be  shown  in 
defence."  ^^  It  was  repeatedly  laid  down,  that  "general  reputa- 
tion alone  was  to  be  received  because  it  was  not  to  be  presumed 
the  prosecution  could  come  prepared  to  meet  evidence  of  the 
particular  fact." 

On  the  other  hand,  it  is  contended  that  it  is  not  right  to 
reject  evidence  of  the  fact,  and  to  receive  evidence  of  the 
reputation  of  the  fact,  to  prefer  in  evidence  the  reputation  of  a 
want  of  chastity  to  the  fact  of  unchastity  itself.  As  pointed  out 
by  Cowen,  J.,  in  delivering  the  opinion  of  the  United  States 
Supreme  Court  in  The  People  v.  Abdot,*'^^'  such  a  reason  would 
go  to  show  that  every  circumstance  in  a  chain  must  be  shown 
by  reputation  instead  of  ocular  proof,  and  it  is  not  fair  to 
deprive  prisoners  of  any  evidence  sanctioned  by  authority. 
Nor  was  it  in  accordance  with  the  general  rules  of  evidence 
that  one  may  go  into  evidence  of  tlie  bad  character  of  tiie 
prosecutrix,  and  yet    not   cross-examine   as  to  specific  facts." 
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Besides  the  presumption  which  justifies  the  enquiry  into  her 
chastity  is  applicable  to  individual  acts  of  unchastity.  There 
is  the  same  presumption  that  one  who  has  already  sui)mitted 
herself  to  the  lewd  embraces  of  another  is  more  likely  to  have 
given  her  consent  to  the  alleged  act  of  rape  than  the  coy  and 
modest  female,  severely  chaste  and  instinctively  shudderino- 
at  the  thought  of  impurity.  Connection  with  both  against 
their  will  or  consent  will  equally  be  a  rape,  but  consent  is 
more  likely  to  be  inferred  in  the  case  of  the  former  than  in  tlie 
case  cf  the  latter.  This  view  has  prevailed,  and  it  appears  now 
to  be  generally  agreed  that  the  prosecutrix  may  be  proved  to 
be  a  common  prostitute  in  fiict  and  not  merely  by  general 
reputation.  In  Woods  v.  People,"  the  prisoner  offered  to  prove 
by  seven  witnesses  that  the  complainant  was  in  the  habit  of 
receivingmen  for  the  purpose  of  promiscuous  intercourse,  and 
especially  for  liqour ;  and  Grover,  J.,  said  :  "  It  was  competent 
for  him  to  prove,  by  any  one  knowing  the  fact,  that  the  pro- 
secutrix was  in  the  habit  of  receiving  men  at  her  dwellino-  for 
promiscuous  intercourse  with  then),  and  the  weight  of  such 
testimony  was  in  no  respect  impaired  by  the  further  fact  that 
the  men  so  received  took  liquor  with  her  on  these  occasions 
of  which  they  and  she  partook  to  great  excess.  The  testimony 
offered,  if  true,  would  have  shown  the  complainant  to  be  a 
common  prostitute;  proof  more  satisfactory  than  that  of  a  bad 
general  reputation  for  chastity.  The  trial  court,  as  well  as  the 
Greneral  Term,  regarded  the  offer  as  nothing  more  than  that 
of  proof  of  some  particular  acts  of  lewdness.  But  it  was  much 
more.  It  was  an  offer  to  show  by  direct  evidence  not  only 
this,  but  that  the  complainant  was  a  common  prostitute  and  in 
the  habit  of  plying  her  vocation  at  the  place  where  she  dwelt." 

Now,  however,  evidence  even  of  individual  acts  tend- 
ing to  prove  the  general  character  is  also  often  consi- 
dered admissible,  and  the  prisoner  is  held  entitled  to  show 
that  the  prosecutrix  was  in  the  habit  of  receiving  men 
into  her  house  for  the  purpose  of  promiscuous  intercourse 
with  them,  as  bearing  upon  the  question  of  her  consent ; "  thus 
in  People  v.  Benson,*'^  Murray,  C.  J.,  in  delivering  the 
opimion  of  the  court,  observed  :  "  I  cannot  understand 
why,  upon  any  sound  rule,  general  reputation  should  be  pre- 
ferred to  particular  facts.  It  is  true  that  it  is  said  the  party 
comes  prepared    to  prove   her  general  character,  and    her  at- 

*'  BS  N.  Y.,  515.  I  State  v.  Murray,  63  N.  C,  31. 

*s  Btate  V.  Beed,  39  Vt.,  417.  |  *»  U  Cal.,  221. 


550  QUESTIONING  OF  COMPLAINANT  AS  TO  SUCH  ACTS.     [S.  277. 

tention  is  not  directed  to  the  special  facts.  It  appears  to 
me  that  proof  of  particular  acts  of  lewdness  should  be  admitted 
in  preference  to  general  reputation,  which  may  be  good  or 
bad,  either  deservedly  or  undeservedly.  Facts  tend  to  make 
up  the  sum  of  reputation,  and  the  course,  and  not  the  result, 
would  be  tiie  safer  testimony  to  rely  on."  An  elaborate 
opinion  in  favor  of  the  admissibility  of  the  evidence  of  iier 
CDunection  with  other  men  was  delivered  in  the  case  of  TAe 
People^  v.  Abbot,^'^  though  the  final  judgment  in  that  case 
turned  on  the  absence  of  jurisdiction,  and  the  decision  has, 
on  that  account,  been  discounted  as  ultra  vires. 

277.     As  a  natural  result  of  the  admissibility  of  the  evidence 

of  individual  acts  of  unchastity  with  other 

Complainant  may  be     men,  it  soon   came  to  be  considered  as 

questioned  as  to  indivi-     ggttled  that  the  prosecutrix  might  also  be 

dual  acts  ot  couuection  •  ,  ,^     ,  i        •        i      n    •    , 

With  other  persons.  questioned  as  to   her  having  had  inter- 

course with  other  men.^  The  leading 
authority  in  favour  of  the  view  may  be  considered  the  decision 
in  State  v.  Johnson,^  which  was  followed  in  State  v.  lieed^  in 
which  Steele,  J.,  in  delivering  the  opinion  of  the  court,  observed 
that  testimony  of  the  general  reputation  of  the  female  as  well 
as  of  her  previous  illicit  intercourse  with  the  accused  was  unani- 
mously admissible  as  tending:  to  show  that  the  act  of  which  she 
complained  might  not  have  been  against  her  will,  and  the  infor- 
mation sought  to  be  elicited  from  her  by  questions  as  to  her 
having  had  intercourse  with  other  men,  "  has  practically  the  same 
tendency,  though  inferior  in  force  and  conclusiveness.  If  the 
woman  alleged  to  have  been  forced  had  admitted  on  her  cross- 
examination  that  she  had  sexual  intercourse  beside  the  railroad 
track  with  the  person  named,  the  admission  w^ould  justly  have 
had  considerable  weight  in  favor  of  the  prisoner,  particularly 
connected  as  it  was  with  testimony  of  her  general  bad  reputation 
for  chastity.  The  jury  would  be  less  ready  to  conclude  that  a 
woman  who  had  once  improperly  yielded  afterwards  properly 
resisted  than  they  would  if  she  had  been  a  woman  of  unques- 
tioned virtue."  In  I'itus  V.  State,  decided  in  1874,  the  com- 
plainant was  asked  upon  cross-examination,  whether  she  had 
recently  before  had  sexual  intercourse  with  any  person  other 
than  the  defendant.  The  question  w^as  objected  to,  and  the 
objection  sustained,  and  for  this  error  the  judgment  was  rever- 
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sed,  Freeman,  J.,  using  language  similar  to  that  used  by  Oowen, 
J.,  in  People  v.  Abbot.* 

In  England  in  Reg.  v.  Barker,^  questions  were  allowed  to 
be  put  to  the  complainant  even  as  to  whether  she  had  walked 
the  streets  of  Oxford  on  occasions  subsequent  to  the  alleged  rape, 
looking  out  for  men,  or  in  company  with  a  common  prostitute. 

278.     It  may  also  be  considered  as  now  settled  that  if  the 
complainant  deny  having  had  intercourse 
Complainant's  denial     ^,-^j^  Q^j^g^.  ^         evidence   may  be   pro- 
as   to     mdividnal     acts       n  i,  ji-ii         n     r 

may  be  contradicted.  duced  to  contradict  her.     in  some  cases, 

it  was  contended  against  this,  on  the  one 
hand,  that  as  a  rule  of  the  law  of  evidence,  evidence  of  her  acts 
of  unchastity  could  not  be  given  unless  she  was  first  questioned 
about  them  ;  and,  on  the  other  hand,  that  if  she  were  questioned, 
her  answer  must  be  taken  as  conclusive,  and  could  not  be 
contradicted  anyhow. 

Thus  in  People  x.  Beiison^  Murray,  C.  J.,  observed:  "If 
these  facts  or  instances  of  lewdness  are  admitted,  it  was  not 
necessary  to  inquire  of  the  prosecutrix  concerning  them.  They 
were  not  introduced  so  much  for  the  purposeof  impeaching  her 
evidence  directly  as  for  the  purpose  of  doing  aAvay  with  the 
presumption  tliat  there  was  a  total  absence  of  assent  on  her 
part."  In  Reg.  v.  Gochcroft,^  Willes,  J.,  dissenting  from  the 
decision  in  Robhi's  case,  held  that  the  replies  could  not  be  con- 
tradicted, as  the  questions  which  elicited  them  were  collateral. 
In  Keg  v.  Holmes,^  the  Court  of  Criminal  Appeal  overruling 
the  decision  in  Robin^s  case,  held  that  if  the  female  being 
questioned  denied  having  intercourse  with  another  person, 
e"vidence  could  not  be  produced  to  contradict  her,  and  to  prove 
her  adulterous  act.  Kelly,  C.  B.,  who  delivered  the  leading  de-; 
cision,  said:  "The  general  rule  of  evidence  is  that  if  a  question 
be  put  in  cross-examination  as  to  a  collateral  point,  the  answer 
must  be  taken  for  better  or  for  worse.  And  the  reason  is 
obvious.  If  such  evidence  as  that  here  proposed  were  admitted, 
the  whole  history  of  the  prosecutrix's  life  might  he  gone  into  ; 
if  a  charge  roight  be  made  as  to  one  man,  it  might  be  made  as 
to  fifty,  and  that  without  notice  to  the  prosecutrix.  It  would 
not  only  involve  a  multitude  of  collateral  issues,  but  an  enquiry 
into  matters  as   to  which  the  prosecutrix  might  he  wholly  un- 
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prepared,  and  so  work  great  injustice.''^'')  It  is  denied,  however 
that  the  questions  are  collateral.  They  would  be  collateral  if 
unchastity  was  intended  to  be  proved  to  discredit  the  female  as 
a  witness,  but  that  is  not  the  object  in  these  cases  of  the 
enquiry  as  to  her  unchastity,  which  is  as  a  fact,  considered 
material  as  bearing  on  the  probability  or  improbability  of  her 
consent. 

The  inadmissibility  of  the  contradicting  evidence  is  often 
placed  on  the  ground  of  the  hardship  and  inconvenience  to  the 
complainant,  the  ground  on  which  she  was  long  not  al- 
lowed to  be  interrogated.  Thus  in  Eeg.  v.  Halmes,  Hannen, 
J.,  maintained  the  inadmissibility  on  "^the  ground,  "  that  the 
prosecutrix  cannot  come  prepared  to  try  all  the  issues  which 
would  be  thus  raised."  In  Strang  v,  People,^^  Cooley,  J,, 
speaking  for  the  court,  said  i  "  The  prosecutrix  could  not  be 
supposed  to  have  come  prepared  to  meet  charges  of  this  charac- 
ter; and  though  the  defence  might  question  her  regarding 
them,  the  right  to  go  into  proof  of  particular  facts  is  not  very 
clear."  In  People  v.  McLean,^'^  the  prosecutrix  denied  having 
had  intercourse  with  a  third  person,  and  having  told  certain 
persons  that  she  had  it ;  and  it  was  held  that  those  persons 
could  not  be  called  to  shoAv  that  she  had  told  them,  and  that 
her  denial  as  to  that  was  conclusive. 

The  ground  of  hardship  to  the  female  can  hardly  have  force 
in  support  of  concluding  the  evidence  to  contradict  her  denial, 
after  it  has  been  established  that  independent  evidence  may  be 
produced  to  prove  her  individual  acts  of  unchastity  with  other 
men.  Thus,  in  Benstine  v.  State,^^  McFarland,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said  :  "  If  the  previous  illicit  in- 
tercourse between  the  injured  female  and  other  persons  be 
regarded  as  facts  collateral  to  the  main  issue,  then  it  might 
be  legitimate  to  propound  these  questions  to  the  female  herself. 


(B)  In  live  Queen  v.  Ezley'",  Lord  Coleridge  also  incidentally  observed  that  there  were 
very  good  grounds  for  rejecting  this  evidence.  "  It  should,"  he  said,  "  In  my  view  be 
rejected,  not  only  upon  the  ground  that  to  admit  it  would  be  unfair  and  hardship  to  the 
woman,  but  also  upon  the  general  principle  that  it  is  not  evidence  which  goes  directly 
to  the  point  in  issue  at  the  trial.  The  question  iu  issue  being  whether  or  not  a  criminal 
attempt  has  been  made  upon  her  by  A,  evidence  that  she  has  previously  had  connection 
with  B  and  C  is  obviously  not  in  point."  This  observation  was  quite  ultra  vires,  and  none 
of  the  other  Judges  concurred  in  it. 
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under  the  latitude  allowed  in  cross-examination  for  the  purpose 
of  testing  the  credibility  of  the  witness,  and  yet  it  might  not 
be  legitimate  to  prove  the  intercourse  by  other  witnesses,  as  in 
that  view  her  asnwer  upon  collateral  questions  would  be 
conclusive ;  but  it  is  manifest  from  the  cases  referred  to,  that 
this  is  not  regarded  as  a  mere  cross-examination  of  the  witness 
as  to  the  collateral  facts,  but  it  is  regarded    as    testimony  as 

to  the  facts  bearing  directly  upon  the  issue If  the  facta 

sought  to  be  proven  either  upon  the  cross-examination  of  tlie 
injured  female  or  by  other  witnesses  are  such  as  do  not  bear  upon 
the  issue,  but  tend  only  to  disgrace  the  female,  the  testimony 
ought  to  be  rejected,  and  it  may  be  a  matter  of  doubt  whether  a 
previous  act  or  acts  of  illicit  intercourse  upon  the  part  of  the 
injured  female,  committed  at  a  remote  period  of  her  life  ought  to 
be  admitted,  inasmuch  as  such  facts  might  be  true,  and  yet  her 
subsequent  life  may  have  fully  established  her  claim  to  virtue. 
In  such  case,  to  disclose  the  previous  acts  might  tend  only 
to  expose  her  to  disgrace,  without  throwing  any  material  light 
upon  the  issue  involved.  But  while  the  injured  female  ought 
to  be  protected  as  far  as  possible  from  disgrace,  on  the  other 
hand  these  considerations  ought  not  to  exclude  evidence 
bearing  directly  upon  the  issue,  for  defendant's  rights, 
ought  to  be  equally  protected.  The  crime  of  rape  is  one 
hard  to  disprove,  and  experience  has  shown  that  where 
the  charge  rests  upon  the  testimony  of  the  injured  female  alone, 
there  is  sometimes  danger  of  unjust  conviction,  and  defendants 
ought  not  to  be  unjustly  exposed  to  this  danger  from  fear  of 
exposing  the  injured  female  to  disgrace.  To  the  position 
that  the  character  of  the  injured  female  may  be  proven,  it  may 
be  replied  that  her  previous  acts  of  illicit  intercourse  may  be 
unknown  to  the  public,  and  her  general  reputation  may  be 
good,  and  yet  her  total  want  of  virtue  may  be  shown  by 
proving  the  facts  which,  if  known,  would  totally  destroy  her 
character.  In  the  Titus  case  the  character  of  the  prosecutrix 
was  shown.  It  appeared  that  she  was  a  prostitute,  yet  this 
vpas  held  not  to  be  sufficient  to  deprive  the  defendant  of 
the  right  to  prove  particular  acts  of  illicit  intercourse.  These 
facts  are  material,  as  they  bear  upon  the  question  of  consent, 
and  may  in  some  cases  tend  to  explain  or  account  for  the 
condition  of  the  injured  female  immediately  after  the  alleged 
rape,  and  it  may  also  bear  upon  the  credibility  of  the  principal 
witness.' 
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LAW   OF    RES    JUDICATA; 

INCLUDING    THE    DOCTRINES    OP 

JURISDICTION,  BAR  BY  SUIT,  LIS  PENDENS, 
MERGER,  &c. 

Ahout  900  "pages.  Royal  8vo. 
Extracts  froii  Select  Letters^  Law  Jouknals,  &c. 

The  Rio-lit  Honorable  Lonf,  Jlerfschell,  Lord  Chancellor  of  Eng- 
land— I  am  much  honoured  by  your  wish  to  dedicate  your  work  to  me, 
and  have  much  pleasure  in  acceding  to  your  request. 

The  Right  Honornble  Lord  Macingldcn,  of  the  Judicial  Committee 
of  Her  Majesty's  I'rivy  Council — Permit  me  to  congratulate  you  on 
t!ie  very  succe>:sfnl  maunner  in  which  you  have  accomplished  your  under- 
taking, and  to  say  that  I  greatly  admire  the  learning  and  research  the 
work  displays. 

The  Right  Honorable  Lord  Ho^jhonae,  of  the  Judicial  Committee  of 
Her  Majesty's  Privy  Council- -A  valuable  addition  to  our  law  treatises. 

The  Right  Honorable  Sir  Richard  Conch,  of  the  Judicial  Committee 
of  Her  Majesty's  Privy  Council — .1  valuable,  work. 

Whitley  Stokes,  Esq.,  C.  S.  1.,  C.  I.  E  ,  Late  Legal  Member  of  the 
Viceroy's  Council — Valiiahle  and  interesting  book. 

Sir  John  Scot^,  Judicial  A-dviser  to  H.  H.  the  Khedire— Excellent 
work  on  Re.f  Jurlicata.  I  have  le.-iti'd  it  in  various  ways  and  found 
it  most  so'ind.  I  wish  we  had  in  Egypt  a  few  native  lawyers  such  as 
India  has  produced. 

The  Honorable /Sir  Al''xand''.r  Miller,  Ki.,  Q..  C,  Legal  Member  of 
the  Viceroy's  Council— The  treatise  on  Kes  Judicata  by  Rai  Hukm 
Chaud,  M.  A.,  seems  to  me  to  have  been  prejpared  with  great  care,  and 
is  an  almost  e.vhfiustiue  refi-rence  to  all  the  extant  authorities  on  a  some- 
what recondite  subject.  In  particular  I  liave  been  very  much  struck 
with  the  familiarity  shown  by  the  learned  author  with  the  American 
decisions.  The  learned  authcn-  has  collected  and  digested  a  vast  mass 
of  these  judgments,  and  presented  the  result  in  a  clear  and  interest- 
ing form.  Sijme  idea  of  the  care  and  labour  bestowed  upon  the  work 
may  be  formed  from  the  fact  that  the  list  of  cases  referred  to  fills  of 
itself  6i  octavo  pages  of  closely  printed  small  type. 

The  Honorable  Sir  Arthur  Collins,  Kt.,  Q.  C,  Chief  Justice, 
Madras  High  Court — Learned  and  icell  arranged  treatise  on  Kes 
Judicata— a  mod   talua'.la   and  useful  ivork. 


The  Honoralle  Mr.  LytteltonH.  Baylnj,  Acting  Chief  Justice,  Bom- 
bay High  Court— A  valuable  work. 

The  Eowrahle  Mr.  C.  A.  Bo",  Senior  Judge,  Punjab  Chief  Court— 
A  very  valuable  book  of  reference. 

The  Honorable  Mr.  Woodhirn,  C.  S.  J.,  Chief  Commissioner,  Centra] 
Provinces — A  treatise  of  great  learnivg  and  research. 

T.  W.  Crosthu-aite,  Esq.,  Governor-General's  Agent  for  Central  India 
—The  subject  is  one  of  much  interest,  and  you  appear  to  have  treated 
it  with  much  cai-e  and  ability.  Your  work  will,  I  am  sure,  be  very 
useful, 

Bon.  Melvilh  W.  Fuller,  Chief  Justice,  Supreme  Court,  United 
States. — Valuable  work  on  Kes  Judicata  which  I  iiave  found  exceed- 
ingly interesting.  You  may  well  be  congratulated  on  yonr  success 
in  accomplishing  a  main  object  you  had  in  view  in  its  preparation, — 
that  of  showing  practically  the  great  advantage  to  the  administration 
of  justice,  of  the  knowledge  of  contemporary  laws  and  decisions  in 
other  countries. 

Jiiiige  John  F.  Billon,  Fjsq.,  Author  of  Commentaries  on  the  Law  of 
Municipal  Corporations,  and  of  the  Laws  and  .Jurisprudence  of  England 
and  America — I  have  already  read  the  preface  and  some  parrt»  of  the 
text  of  the  work — enough  to  satisfy  me  of  its  great  learning  and  in- 
trinsic value.  It  is  my  purpose  to  read  the  work  consecutively  at  my 
earliest  leisure.  Allow  me  to  say  that  I  am  amazed  at  the  'marvellous 
learning  and  industry  which  vou  have  brought  to  this  subject. 

Jvdye  John  F.  Dillon,  Fsq. — I  recently  delivered  an  Address  before 
the  State  Bar  Association  of  New  York  at  Albany.  While  there  I 
met  the  accomplished  Librarian  of  the  New  York  State  Ijaw  Library, 
who  was  equally  astonished  and  pleased  that  the  technical  subject  of 
Res  Judicata  as  it  exists  in  the  English  law  should  have  been  ao  ably 
and  learnedly  expounded  by  a  native  of  India. 

S.  0.  Black,  Esq.,  Author  of  Treatises  on  "The  Law  of  Judg- 
ments," &c. — I  cannot  refrain  from  expressing  to  you,  in  a  more  direct 
and  personal  manner,  my  high  a,ppreciation  of  the  mamj  excellencies  of 
the  work  with  which  I  have  been  favoured,  and  my  hope  that  yon  may 
be  encouraged  to  make  further  contributions  to  the  literature  of  the  law, 
to  its  advancement,  I  doubt  not,  no  less  than  to  your  own  credit. 
That  you  and  I — the  one  a  representative  of  one  of  the  very  oldest 
civilizations  of  the  globe,  the  other  a  product  of  almost  its  latest, — 
separated,  moreover,  by  half  the  cii'cuit  of  the  earth — should  both 
have  travelled  the  by-ways  of  this  difficult  oubject,  and  should,  in  the 
end,  agree  so  nearly  in  the  results  of  our  labours,  is  surely  a  circum- 
stance deserving  of  mention  between  us.  I  beg,  therefore,  that  you 
will  accept  my  congratulations  upon  your  very  valuable  work,  which 
shall  occupy  an  honowred  place  in  my  library,  as  also  the  assurance  of 
my  distinguished  regard. 


■  R.  B.  Oriawold,  Esq.,  Law  Librarian,  New  York  State  Libi-ary — I 
kave  had  tlio  pleasure  recently  of  adding  to  this  Library  your  ■woris  oa 
Res  Judicata.  I  believe  that  no  law  book  has  come  under  iny  obser- 
vatioa  during  the  27  years  of  iny  service  as  Librarian  of  the  Law 
Department  of  the  Library  which  has  com.m.anded  ray  atteatiou  to  as 
gi'eat  a  degree  as  this.  'J'he  bo  dc  not  only  is  well  written  and  the 
suhject  thoroughly  and  broadly  treated,  but  the  remarkable  feature 
disclosed  by  the  work  is  that  the  author  should  be  so  familiar  with 
Americau  jurisprudence.  You  cite  the  American  authorities 
as  freely  and  familiarly  as-  those  of  India  and  Great  Britain, 
and  have  produced  a  work  which  can  be  used  by  American  lawyers 
in  American  Courts.  How  you  were  able  to  do  this  while  living 
in  a  country  so  remote  from  our  own,  in  which  I  had 
supposed  that  there  were  no  lawyers  who  took  the  slightest  interest 
in  American  Law,  I  am  not  able  to  understand.  I  am  certain  that 
no  Enrilifh  lawi/er  has  yet  shown  an  equal  degree  of  conversance  with  our 
law  and  authorUies-  Judge  John  P.  Dillon,  of  N.  Y.  City,  than  whom 
a  more  accomplished.  Jurist  does  not  live  in  A.raerica,  shares  with  me 
the  views  herein  expressed.  1  had  quite  a  chat  with  him  a  few  days 
ago  concerning  j^our  book.  I  have  just  received  a  letter  froin  him  in 
which  he  states  that  jou  are  preparing  a  work  on  Fr^ud,  also  that 
3'ou  have  some  thought  of  coming  to  this  country  on  a  tour  of  obser- 
vation. I  sincerely  hope  that  you  will  come  and  that  I  shall  have  the 
pleasure  of  welcoming  you  to  this  Law  Lii)rary  which  is  one  of  the 
four  largest  in  the  world,  now  having  51,000  volumes  on  its  shelves. 

Fraiih  0.  Smith,  Esq.,  Editor,  Americdn  Lawyer. — The  work  is  one 
of  particular  value  to  practitioners,  but  especially  to  scientific  students 
of  law.  I  wish  to  commend  most  heartily  the  spirit  and  method  which 
chiiracterizes  your  work.  1  believe  the  time  is  fast  approaching  when 
the  standard  works  of  law  will  deal  more  largely  with  Comparative 
Jurisprudence  than  has  b'^en  the  case  in  the  past.  Your  book  is  an 
a'lmirahle  pioneer  in  this  coming  field  of  legal  literature. 

Preface  to  Mr.  Van  Fleet's  treatise  on  Res  Judicata,  dated  Septem- 
ber 1895.  —  When  the  manuscript  of  the  present  work  was  about  com- 
pleted, I  received  a  book  pubhshed  at  Delhi,  India,  entitled  "The 
Law  of  Bes  Judicata,"  by  Hukm  Cliand.  I  am  indebted  to  this  excel- 
lent treatise  for  valuoMe  culliiions  to  the  ]>resent  work.  As  I  had  no 
access  to  the  Indian  reports,  I  have  quoted  Mr.  Ohand's  statements  as 
to  what  these  cases  decided,  always  giving  him  proper  creditt^.  The 
ability  and  learning  of  the  author  will  be  manifest  to  those  who  read 
the  quotations  from  Mr.  Ohand's  book. 

The  Law  Times,  London,  28th  July  1894.— This  is  a  work  disclosing 
great  industry  and  learniog  combined  with  a  very  clear  apprehension 
of  legal  principles Mr.  Chand  demonstrates  most  clear- 
ly the  advantage  gained  by  extended  study  in  a  single  branch  of  law, 
and  his  present  treatise  will  be  found  to  be  exhaustive  of  his  subjects. 

*  In  the  first  volume  alone,  out  of  Si  I  pages    as  many   a,i   135  are  takea    bodily 
from  Mr.  Chand's  wurk. 
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It  is  curious  to  seo  the  principles  of  tbis  brancli  of  tlie  iaw  .supported 
by  citations  from  American  text-workers  and  Judges,  and  Judges  in 
India  and  England.  But  here  they  are,  and  therefore  liyhted  ^itp  o? 
we  suppose  wo  legal  principles  have  heen  illuminated  before.  We  have 
9?o  treatise  in  England  deoling  with  tbis  subject.  Nono,y<;e  venture  to 
say,  can/wpe  to  excel  Mr.  Chanel's  work.  The  true  natare  of  Brs  Judi- 
cata is  well  defined— its  difference  from  estoppel  with  which  it  is  often 
confounded.  Questions  of  jurisdiction,  of  persons  affected,  with  ample 
quotations  from  all  possible  authorities,  find  their  setting  here.  No 
portion  can  be  selected  which  is  better  than  the  rest,  all  Is  marked  bt/ 
ihorovghness  and  appreciation.  We  need  not  saj'  we  recommend  the 
Tolume  to  all  who  desire  to  possess  an  exhaustive  treatise  upon  a  very 
important  subject. 

The  Laio  Journal,  London,  7th  July  1894. — The  work  is  a  remarknlh 
monument  of  industry  and  research.  It  appears  to  be  a  book  of  which 
any  school  of  law  might  justly  be  proud.  Its  statements  are  well  Jiud 
clearly  expressed,  and  its  arrangement  and  plan  are  logical  aud  com- 
prehensive  We  congratulate    Mr.   Hukm    Chand  on 

having  efestively  filled  a  vacant  place  in  the  siielves  of  our  law 
libraries. 

The  Law  Quarterly  Review,  July  1  894. — This  is  a  remarkable   book. 

.     It  is   a  stupendous  book Tiie  Author   claims 

that  he  has  referred  in  the  text  to  four  thousand  cases,  and  to  all  the 
American  and  English  text-books  on  the  subject.  He  also  makes 
copious  references  to  French  authors  aud  to  writers  on  the  Civil  Law. 
As  far  as  can  be  gathered  from  a  cursory  inspection,  Mr.  Hukm  Chand 
seems  to  have  really  done  all  that  he  claims  to  have  done.  His  autho- 
rities seem,  all  of  them,  to  have  been  carefully  selected  and  judiciously 
compared.  Mr.  Hukm  Chand  writes  excellent  English.  He  rarely 
makes  a  slip  ;  and  his  language  is  clear.  He  must  also  have  a  good 
knowledge  of  Latin. and  French.  The  book  impresses  one  favourably  : 
his  quotations  are  apt,  his  arrangement  is  good;  and  his  own  remarks 
are  sensible. 

The  Laiu  Notes,  December  1894. — ■  This  is  an  enormous  and  exhaus- 
tive work.  It  deals  most  thoroughly  with  subjects  which  in  ordinary 
books  are  not  sufficiently  dealt  with,  and  is  a  perfect  mine  of  decisions 
on  the  doctrine  it  touches.  We  have  but  tasted  at  this  fountain-head 
of  learning.  We  congratulate  the  author  on  having  compiled  such 
a  monumental  work. 

The  Juridical  Beview,  J annnTy  \  895. — This  work  is  something  of 
a  novelty  in  our  legal  literature.  The  chapters  on  jurisdiction  and 
foreign  judgments  are  of  great  general  interest,  presenting,  as  they  do, 
a  very  complete  statement  of  the  English  and  American  case  law  on 
these  subjects.  As  such  they  will  afford  valuable  aid  to  the  student 
of  international  private  law.  The  citation  of  authority  appears  to  be 
fully  up  to  date.     Apart  from  the  legal  profession  in    India,  for  whom 


it  is  pniicipally  intended,  those  elsewhere  wlio  have  oocasion  fo  consult 
the  work  will  no  doubt  find  the  hope  of  the  author  to  be  realised,  that, 
''as  a  repertory  of  a  rnnss  of  legal  learning  on  the  subjects  treated  in  it, 
it  will  not  fail  to  be  useful  in  any  country." 

Law  Book  Nevjs^St.  Paul  Minn.  United  States,  October  1891.— The 
author  of  this  learned  treatise,  Hai  Hul<m  Ohand,  M.  A.,  is  the  Chief 
Judge  of  the  City  Court  of  Hyderabad,  India.  Deeply  versed  in  the 
learning  of  the  English  Courts  and  the  traditions  of  English  Jurispru- 
dence as  well  as  in  that  of  his  own  country,  he  adds  to  these  qualifi- 
catious  a  minute  and  scholarly  acquaintance  with  seceral  other  systems 
of  laic,  ancient  and  modern,  and  a  fluent  mastery  of  several  languages. 
He  brings  to  bear  upon  the  very  difficult  and  intricate  subject  wliich  he 
has  chosen  to  treat  the  intellectual  subtlety  characteristic  of  his  race, 
and  also  a  breadth  of  vitio,  a  cajiacity  for  generaUf:ation,  and  a  faculti/ 
for  patient  ajid exhaustive  research,  which  were  less  to  be  expected.  The 
work  before  ns  embodies  what  is  probably  the  moAi  ^/(oroMg/i  examin- 
ation of   the   subject  of  lies  Judicata  which  has  yet  appeared  in  any 

language The  motive    (we  might  almost  say  the  inspiration) 

which  has  mainly  guided  the  author  in  the  preparation  of  tliis  work, 
and  which  has  influenced  his  views  on  many  of  its  most  recondite  topics, 
is  his  strong  hope  that  the  jurisprudence  of  the  various  civilized  coun- 
tries of  the  world,  in  regard  to  the  great  principles  of  the  law,  may  ul- 
timately be  brought  into  some  semblance  of  harmony,  and  a  strong 
conviction  of  the  assistance  which  the  courts,  and  even  the  legislatures, 
of  each  country  may  expect  to  derive  from  a  comprehensive  acquaint- 
ance with  the  sj'stems  in  force  in  other  jurisdictions  than  their  own. 
That  these  views  are  sound  and  wise  cannot  well  be  denied.  Still  less 
can  it  be  doubted  that  their  general  recognition  in  this  country  would 
be  productive  of  much  advantage  to  our  jurisprudence.  .  .  . 
We  cannot  but  think  that  the  rational  development  of  jurisprudence  in 
this  country  would  be  much  furthered  by  the  general  study  by  our 
courts  and  lawyers  of  such  works  as  this  of  Hukm  Chand's.  Here 
he  has  brought  together,  in  reasonable  compass,  all  the  learning  of 
the  English,  Indian^  American  and  British  Colonial  Courts,  on  a 
subject     which,    even     at     this    day,   bristles    with    diSiculties     and 

disputed    points The     doctrines     of     the    writer 

are  sound  and  sensible,  and  founded  Ufon  the  very  hest  authorities 
extant.  The  reasoning,  moreover,  is  generally  clear  and  convincing, 
the  treatment  is  exhaustive,  and  the  style  is  easy  and  lucid. 
As  the  book  is  mainly  intended  for  the  courts  and  profession 
in  the  author's  own  country,  we  find,  as  we  should  expect,  that 
the  citations  to  the  Indian  reports  are  very  complete.  But  he  has  also 
done  full  justice  to  the  decisions  of  the  various  courts  of  England, 
and  has  not  neglected  those  of  England's  other  Colonies  and  Depen- 
dencies. But  the  most  surprising  feature  is  the  author's  extraordinary 
familiarity  with  the  American  cases.  Without  making  an  arithmetical 
calculation,  we  venture  to  say  that  all  the  most  important  authorities 
on  the  subject  of  Res  Judicata,  from  the  Federal  and  the  State  Courts, 
will  be  found  quoted  or  referred  to  in  this  volume.  Textwriters,  too, 
of  all  countries  and  times,  have  lent  their  aid.     The  continental  jurists, 
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Stioh  as  Potlner,  Lacorobe,  and  Moreau,  are  frequentlj'  i-eferred  to,  and 
oil  almost  every  pnge  we  find  an  extract  from  oue  of  tlie  standard 
American  treatises,  such  as  Story  on  the  Conflict  of  Laws,  Bigelow  on 
Es-tnppel,  Freeman  on  Judgments,  or  Van-Fleet  on  Collateral  Attack. 
Wiih  this  great  wealtii  of  niiiterial  at  his  command,  wiih  a  broad  and 
discriminating  intelligence,  and  with  patience  to  unravel  all  the  intri- 
cacies of  the  subject,  we  should  expect  the  jurist  to  produce  a  really 
valuable  contribution  to  the  literature  of  the  law  ;  and  this  expectiition, 
in  our  judgment,  Hukm  Chand  has  fulhj  realized.  By  H.  Campbell 
Black,  Esquire,  Author  of  Treatises  on  "The  law  of  Judgments," 
"  Constitutional  Prohibitions,"  ''  Tax-Titles,"  &c. 

The  American  Law  Register  and  Review,  January  1895. — This  for- 
midable work,  which  lies  before  us  for  review,  is  a  tribute  and  further 
recognition  of  this  grand  triumphal  march  which  has  circled  the  world 
and  teliS  us  anew  how  in  these  great  Anglo-Saxon  Empires,  over 
which  float  the  Cross  of  St.  George  and  the  Stars  and  Stripes,  there  is 
a  still  gi-eater  force  than  the  British  Ouk  at  work  to  protect  against 
trespass  vi  et  annis.  Thousands  of  jurists  and  judges  are  applying  the 
same  principle.s,  drinking  from  the  same  fountains,  solving  the  same 
problems,  working  out  the  evolution  of  law  and  equity  along  the  same 
lines,  with  the  same  underlying  aim  and  thought  in  view,  and  obedient 
to  the  same  jurisprudence.  Kecogniiiiug  this  common  ancestry  and 
common  i'ouudation  of  oar  common  law,  this  learned  Indian  jurist  ex- 
presses in  his  preface  the  convicUon  "  That  courts,  and,  to  some  extent, 
even  the  Legislatures  of  one  country,  do  not  derive  that  assistance 
from  the  deliberations  and  declar«tions  of  eminent  jurists  and  judges 
of  other  countries  to  which  their  high  judicial  value  entitles  them  ;  and 
lawyers  in  every  country  often  devote  their  time  and  energies  to  the 
discussion  and  determination  of  questions  that  have  been  already  most 
fully  debated  and  elucidated  in  others,  Euactinents  are  thus  some- 
times made  and  cases  frequently  disposed  of  in  one  country,  in  accord- 
ance with  principles  which  are  there  regarded  as  indisputable,  but 
which  are  not  only  in  direct  conflict  with  those  recognized  and  acted 
upon  elsewhere,  but  have  themselves,  in  some  instances,  after  along- 
trial,  been  found  inconsistent  with  the  proper  administration  of  justice, 
and  delibei-ately  abrogated  or  tacitly  relinquished  as  unsound."  It  has 
been  thought  proper  to  quote  freely  from  these  two  gieat  writers  (the 
other  being  Judge  John  F.  Dillon)  who  seem  to  clasp  hands  across  the 
seas,  because  they  indicate  and  vindicate  the  broad  spirit  of  philosophy 
with  which  our  friend,  writing  "  under  Indian  skies,"  h;\s  approached 
a  branch  of  the  law  which  is  to-day  of  equal  import  at  the  base  of  the 
Rocky  and  Himalaya  mountains.  1  find  it  in  my  heart  to  wish  that 
the  Law  Hegister  would  give  the  space  necessary  for  a  reprint  of  the 
entire  preface,  so  much  does  it  commend  itself  as  a  convincing  mono- 
graph illustrating  "  the  great  advantage  accruing  to  the  Municipal 
law  of  every  country,  both  in  regard  to  its  development  and  practical 
application,  by  a  familiar  acquaintance  on  the  part  of  those  concerned 
in  its  administration  with  the  corresponding  principles  recognized  and 
acted  upon  in  other  countries,  an  advantage  not  restricted  to  any 
particular  branch  of  law,  and  extending  even  to  the    codified  brauchea 


of  ife."  Siict  a  spirit,  coupled  Avitli  an  infinite  capacity  of  rc-eearch, 
reinforced  by  a  truly  judicial  ability  to  co-ordinate,  marsliall  and  weig'h 
painfully  acquired  knowledge  so  that  the  resulting  evolution  may  he 
entitled  to  be  christened  wiscZom,  may  be  fairly  attributed  as  the  endow- 
ment whicli  our  learned  author  has  brought  to  the  consideration  of  the 
doctrine  of  res  judirata  in  its  application  to  civil  proceedings,  and 
which,  as  he  says,  he  has  selected  "  to  form  the  subject  of  his  work  on 
account  of  its  practical  importance  and  unusual  difficulty."  The  deci- 
sions of  England,  India  and  America  are  all  laid  under  tribute  to 
elucidate  the  principles  Idid  down,  and  the  French  and  Roman  jurists 
haTe  not  been  overlooked  in  tracing  these  principles  to  their  source. 
A  fairly  full  index  contributes  to  the  utility  of  the  book  as  a  work  of 
reference.  The  style  is  clear,  concise  and  attractive,  so  far  as  it  be- 
longs to  the  author,  although  the  enunciation  of  principles  often  Las 
been  left  to  the  ipsissima  verba  of  the  judges  or  lawyers  from  whom  he 
cites  constantly  and  copiously.  While  the  book  is  not  likely  to  be 
thumbed  over  by  the  every-day  case  law  practitioner,  it  is  one  that 
commends  itself  to  the  lawyer  who  believes  that  law  should  be  studied 
as  a  science  as  well  as  practised  as  an  art.  It  is  certainly  a  most 
valuable  contribution  to  legal  literature. — Edward  P.  Alliuson. 

Harvard  Lata  Review,  November  1894. — A  principal  object  of  the 
author  of  this  interesting  treatise  is,  to  show  the  great  advantage  to 
the  administration  of  justice^  of  the  knowledge  of  contemporary  laws 
and  decisions  in  other  countries.  This  object  has  been  most  faithfully 
and  succesafnlly  carried  out.  An.  enormous  mass  of  authority  has  been 
intelligently  gathered  from  the  reports  and  from  approved  text-writers 
of  England  and  the  United  States,  as  well  as  from  the  states  of 
British  India  ;  and  the  advantage  thereby  gained  is    surely    no    slight 

one The  book  is  one  to    be    cordially   welcomed  ;  and    one 

that  may  well  find  a  wide  use  in  our  country.  The  mere  fact  that  the 
decisions  of  three  great  nations  are  brought  together  is  enough  to 
secure  the  work  that  place  in  legal  literature  which  is  due  to  useful 
originality  and  broad  Ifa'-ning.  But  besides  this,  it  gives  to  the 
American  lawyer  authorities  equal  to  that  contained  in  any  work  on 
the  subject  by  an  author  of  his  own  country,  and  to  the  student  of  law 
it  presents  a  fascinating  picture  of  the  application  of  the  Common 
Law  to  new  and  strange  circumstances. 

Law  Book  NewK,  St.  Pci.ul  Minn,.  United,  States,  August  1894.  A 
COSMOPOLITAN  JURIST  IN  INDIA— This  book  is  of  more  than 
ordinary  interest  because  of  the  e.ttraorjnary  breadth  of  learning 
shown  bj^  the  author.  The  volume  indeed  shows  a  wide  range  of 
study  and  research.  Besides  the  familiarity  which  is  to  be  expected 
with  the  Indian,  British  and  Colonial  Reports,  the  learned  author  dig 
plays  a  knowledge  of  Continental  jurisprudence  and  American  Case 
Law  that  would  put  English  lawyers  and  law-writers  to  the  blush,  if 
they  considered  ignorance  of  American  law  a  thing  to  blush  for.  Hia 
pages  fairly  bristle  with  citations  and  quotations  of  American  cases, 
including  recent  decisions  from  the  publications  ot  the    Nntional  Ke- 
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porbei-  Systcin.  lie  seems  to  have  followed  a  truhj  scimti/ic  method 
ill  the  treatment  of  his  subject,  and  to  have  made  use  of  aiatteu  drawn 
from  the  entire  field  of  lutei-natiotial  jurisprudence. 

The  American  Law  Review,  November  ISQi. — We  have  received  a 
most  learned  and  exhaustive  work  on  the  Laiv  of  Res  Adjaclicafa, 
written  by  Hon.  Hukra  Chand,  M.A.  The  learned  anther  shows 
singular  insight,  for  a  foreigner,  into  our  complicated  Federal  and 
State  Systems  and  the  relation  of  the  two  systems  to  each  other. 
Judge  Dillon,  in  his  letter  to  the  publisher  of  Albany  Law  Journal, 
states  that  Judge  Chand  has  furnished  a  work  "in  which  this  techni- 
cal and  recondite  subject  is  treated  with  exhaustive  learning:"  a 
statement  in  which  we  are  fully  prepared  to  concur. 

The  Uni':ersity  Law  Revieic,  January  1895 — The  extension  of  the 
domain  of  Anglo-American  law  as  an  interesting  illustration  in  this 
volume  of  nearly  eight  hundred  pages  which  conies  to  us  from  Delhi. 
American  decisions  abound  in  the  citations,  among  English  and  Indian 
aiU/horities  ;  and  the  student  of  general  jurisprudence  will  find  much 
which  will  aid  him  in  an  investigation  into  tbe  essential  elements  upon 
which  the  quieting  effect  of  a  judicial  decision  upon  a  controversy 
depends  ....  It  appears  to  us  that  the  work  of  Mr.  Chand  is  a 
Tery  valuable  exposition  of  the  present  condition  of  the  law,  and  useful 
here  in  any  thorough  research  into  the  principle  of  Res  Judicata. 

I'he  Kan-ias  Ci*y  Star,.  April  7th,  1895. —  Lawyers,  who  vi^it  the 
State  Library,  are  very  much  interested  in  a  new  work  written  in  far 
off  India,  which  J.  L.  King,  the.  State  Librarian,  has  recently  placed 
on  the  shelves.  It  is  entitled  "  A  Treatise  on  Hes  Judicata,"  and  is 
the  work  of  Hukm  Chand,  a  native  of  India,  Chief  Judge  of  the  City 
Court  of  Hyderabiid,  Deccan.  Mr.  King's  attention  was  attracted  to 
the  work  by  a  review  of  it  from  the  pen  of  John  P.  Dillon  in  the  Al- 
hany  Law  journal.  .  .  .  Lawyers  say  the  book  is  a  much  needed 
one,  and  Judge  Dillon,  in  his  review  of  it,  said  it  ranked  high  among 
the  law  literature  of  the  world. 

The  Topeka  Bally  Capital,  April  7th,  lfi9o.— A  new  and  valuable 
Treatise  on  the  subject  o£  Ues  Judicata  has  been  received  at  the  State 
Library,  the  gift  of  the  author,  Hukm  Chand,  Chief  Judge  of  the  City 
Court  of  Hyderabad,  India.  The  work  is  the  most  voluminous  now 
contained  in  the  Library  on  this  particular  subject,  which  is  treated 
exhaustively  in  all  its  phases.  All  the  law  reports  of  Great  Britain  and 
the  United'  States  having  any  bearing  on  the  question  are  cited,  to- 
gether with  reports  and  legal  publications  of  other  countries,  and  full 
references  to  the  decisions.  * 

EXTRACTS  FROM  INDIAN  JOURNALS. 

The  Madras  Law  Journal,  August  1894.— It  will  prove  a  valuahle 
addition  to  the  lawyers'  shelf.  The  research  of  the  author  is  highly 
praiseworthy.  In  the  learning  and  comprehensiveness  of  the  book  it 
is  much  superior  to  Mr.    Broughton's  which  we  have  noticed  in  our 


pages  before  and  to  tlie  Tagore  Lectures  of  Mr.  Ofispersz.  We  can 
confidently  say  that  very  few  Indian  publications  ia  the  field  of  law 
come  up  to  the  level  of  ability  attained  by  the  author. 

The  Englishman,  22nd  August  1894. — One  of  the  most,  notallo  trea- 
tises of  recent  years  is  the  massive  volume  on  the  '-Law  of  Res  Judicata" 
by  Rai  Hukm  Chand,  M.  A.  It  is  impossible  not  to  admire  the  cou- 
rage of  the  author  in  attacking  a  subject  of  such  vastness  and  com- 
plexity, and  the  briefest  examination  will  suffice  to  show  that  he  brings 
to  his  task  the  necessary  qualities  of  patient  industry,  lawyer-like 
sagacity,  and  lucid  exposition.  The  work  is  undertaken  with  the  ob- 
ject of  showing  that  the  continental  text-books  and  the  decisions  of  the 
American  and  Colonial  Courts  may  form  a  valuable  auxiliary  to  the 
literatureof  the  Indian  Law  Courts.  It  would  be  difficult,  indeed,  to 
exaggerate  the  value  of  a  work  which  would  focus  the  law  of  res  judi- 
cata oi  cmMsed  nations.  And  when  the  enormous  difiBculties  of  the 
subject  are  considered, the  present  treatise  must  be  regarded  as  wonder- 
fully comprehensive  and  exhaustive.  In  his  first  chapter  the  author 
deals  with  the  doctrine  of  res  jwiicata,  while  the  various  questions 
connected  with  the  "matter  in  issue,"  the  "decision"  and  the  "paras" 
occupy  the  next  three  chapters.  The  subject  of  the  Jurisdiction  of 
Courts  are  treated  at  length  in  three  chapters,  and  in  the  concluding 
two  chapters  we  have  judgments  in  rem  and  foreign  judgments.  To 
complete  the  work,  the  doctrine  of  bar  by  suit,  of  lis  pendens,  of  bar 
by  jointness,  of  merger  and  other  cognate  subjects  are  discussed  in 
three  additional  chapters.  The  literature  on  these  subjects,  both  in 
England,  and  India,  is  very  scanty,  and  the  present  work  will  be  all 
the  more  welcome  on  that  account.  At  the  risk  of  adding  to  its 
size  the  author  has  been  careful  to  employ  the  ipsissima  verba  in  the 
enunciation  of  important  principles,  and  even  in  the  statement  of 
propositions  of  kw  He  has  succeeded  in  collating  with  the  utmost 
clearness  an  extraordmary  mass  of  judgments,  and  the  literary 
treatment  of  his  subject  leaves  nothing  to  be  desired. 

The  Civil  and  Military  Gazette, 'i2th.  Javnavj  1895. — The  learned 
author  of  the  treatise  before  us  may  well  describe  the  fruit  of  his  la- 
bours as  "  a  repertory  of  a  mass  of  legal  learning."  It  constitutes,  in 
fact,  a  perfect  library  in  itself,  and,  comprising,  as  it  does,  excerpts 
from  all  the  more  important  judgments  of  the  English,  Indian  and 
American  Courts  upon  the  subject  with  v/hich  it  deals,  such  a  store- 
house of  information  cannot  but  prove  to  be  of  the  utmost  value  to  the 
legal  practitioner  in  this  country.  The  bulk  of  the  volume,  and  the 
exhaustive  character  of  its  contents,  may  in  some  wise  be  gathered 
from  the  fact  that  the  mere  enumeration  of  the  cases  cited  or  referred 
to  occupies  no  less  a  space  than  61  pages  of  closely  printed  matter. 
Truly  a  magnum  opus,  and  one  of  which  an  author  might  justly  feel 
proud  !  But  it  is  not  merely  upon  the  size  and  comprehensiveness  of 
the  treatise  that  we  have  to  compliment  Mr.  Hukm  Chand.  The  whole 
arrangement  and  treatment  of  the  various  intricate  topics  dealt  with 
thoroughly  deserve  the  high  praise  which  the  work  has   received  from 
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such  eminent  legal  autliorities  as  Lord  Hobliouse,  Sir  R.  Coucli,  Sii-  A. 
Collins,  Sir  A.  Miller  and  others.  In  addition  to  the  volume  before 
us,  Mr.  Arthur  Casperz  and  Mr.  Broughton  have  each  brought  out 
works  on  the  subject.  While,  however,  the  two  latter  have  produced 
excellent  text-books,  it  is  no  disparagement  to  them  to  say  that  Mr. 
I-Iukm  Chand  stands  forth  as  a  giant,  piling  up,  for  the  benefit  of  the 
practical  lawyer,  an  "Ossa  upon  Pelion  and  an  Olympus  upon  Ossa" 
of  extracts  from  judicial  decisions,  of  dicta  of  celebrated  judges,  and 
opinions  of  judicial  writers.  And,  in  this  connection,  we  note  with 
pleasure,  as  evidence  of  the  non-insularity  of  the  author's  learning 
and  research,  the  frequent  quotations  in  their  own  language  from 
the  writings  of  French  jurists.  It  being  impossible  within  the  limits 
of  a  brief  review  to  do  adequate  justice  to  the  treatise  before  us,  it 
must  suffice  to  point  out  that,  in  testing  the  value  of  the  work,  we 
have  failed  to  discover  the  omission  of  references  to  any  important 
decisions. 

The  Indian  Daily  News,  12th  Jane  1894. — Whatever  may  be  Hukm 
Chand's  other  qualifications  for  the  task  of  elucidating  this  topic,  there 
can  be  no  question  that  he  possesses  the  very  necessary  ones  of  great 
industry  and  extensive  acquaintance  with  the  literature  of  the  doctrine. 
The  book  seems  to  us  to  thoroughly  deserve  the  description  the  author 
himself  gives  of  it,  when  he  speaks  of  it  as  a  "  repertory  of  a  mass  of 
legnl  learning,"  and  while  we  think  the  book  will  do  far  more  than 
fulfil  the  requirements  of  the  legal  practitioners  of  this  country.  .  , 
we  must  admit  that,  notwithstanding  his  I'esearches  amongst  the  work 
of  Roman,  French  and  American  Jux'ists,  Mr.  Hukm  Chaod  appears 
not  to  have  overlooked  the  less  ambitious,  but  perhaps  not  less  valuable, 
efforts  of  the  High  Courts  of  this  country  towards  the  elucidation  of 
the  doctrine.  We  have  tested  Mr,  Hukm  Chand's  work  in  this  re- 
spect in  connection  with  the  application  of  the  rule  of  Res  Judicata  to 
rent  suits,  and  we  have  found  it  fully  up  to  date.  We  can,  therefore, 
safely  recommend  the  work  to  those  who  seek  for  the  latest  ruling  on 
the  subject. 

The  Madras  Mail,  8th  June  1894..— In  Mr.  Hukm  Chand's  volume 
there  are  a  good  many  hours  of  solid  literary  comfort  for  members  of 
the  profession.  In  fact,  there  are  about  a  thousand  hlg  pages  containiz:g 
a  mass  of  information  on  a  legal  topic  of  the  very  first  importance. 
The  work  is  dedicated,  by  permission,  to  Lord  Herschell,  and  the 
countenance  thus  given  to  it  by  the  Lord  High  Chancellor  of  Great 
Britain,  is  a  sufficient  guarantee  of  its  value.  Mr.  Hukm  Chand  has 
evidently  devoted  himself  to  his  work  with  the  greatest  industry.  Not 
the  least  satisfactory  features  of  his  treatise  are  the  elaborate  Tables 
of  Contents  and  Oases  and  the  Index. 

The  Deccan  Budgi't,  27th  April  1894. — One  of  the  main  objects  of  this 
maipium  opus  is  to  supply  lawyers  with  an  exhaustive,  and  withal  a 
systematic,  commentary  on  the  law  oi res  j tidicata  and  its  cognate  doc- 
trines. In  doing  this  the  labours  of  foreign  Jurists,  text-writers,  and 
Judges  have  been  fully  availed  of;  another  main   object  of  the   work 
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Deing  to  show  practically  the  advantage,  even  to  the  domestic  adiminis- 
tration  of  justice,  of  the  knowledge  of  laws  and  decisions  in  other  coun- 
tries. There  are  great  difficulties  involved  in  this  mode  of  treatment 
of  the  subject,  especially  as  it  requires  a  very  large  library  of  foreign 
works,  and  an  accurate  acquaintance  with  the  minutest  details  of  the 
laws  of  at  least  some  foreign  countries.  The  Right  Honorable  Lord 
Herscholl,  the  Lord  Chancellor  of  Great  Britain,  has  specially,  after  see- 
ing the  greater  portion  of  the  work,  permitted  him  to  dedicate  it  to  him. 
The  language  of  his  Lordship's  letter  permitting  the  dedication  shows 
beyond  all  doubt  that  he  approves  of  the  object  of  the  work  and  of  the 
plan  of  treatment  adopted.  Mr.  Hukm  Ohand's  main  object  is  to 
induce  other  lawj'ers  to  adopt  a  similar  node  of  treatment  of  legal 
questions  in  their  works,  and  a  similar  mode  of  dealing  with  them  on 
the  Bench  and  at  the  Bar.  The  work  is  a  vast  mine  of  legal  learning, 
much  of  which  is  now  available  for  the  first  time  tO'  Indian  students. 
We  know  that  for  some  years  Mr.  Hukm  Cliand  has  been  diligently 
cultivating  the  languages  of  Paris  and  Berlin  in  order  to  be  able  to 
consult  the    great   continental  jurists  in  the  original. 

The  Pioneer,  31&t  August  189'o. —  We  are  ho^nestly  able  to  congra- 
tulate the  learned  author  on  having  produced  a  scholarly  and  exhaus- 
tive work  which  should  be  welcomed  in  every  law  library.  Mr.  Hukm 
Chand  has  devoted  to  his  subject  an  amount  of  labour  and  research 
which  deserve  the  very  highest  praise.  The  doctrine  of  iJe.?  Judicata, 
though  recognised  in  every  civilised  country,  is  not  only  very  vaguely 
understood,  but  is  also  incomplete  and  often  obscure.  The  task  which 
Mr.  Hukm  Ghand  has  set  himself  is  to  discuss  the  principles  of  the 
law  of  Res  Judicata,  not  merely  from  an  Indian,  or  even  an  English 
point  of  view,  but  by  collating  and  examining  the  corresponding  prin- 
ciples recognised  and  acted  upon  in  all  civilised  countries  in  which 
lloman  Municipal  law  forms  the  basis  of  their  judicial  administration. 
This  implies  an  amount  of  labour  and  research  which  is  simply  enor- 
mous. In  the  absence  of  any  definite  or  recognised  Code,  it  is  only 
natural  to  suppose  that  a  host  of  contradictory  and  conflicting  judg- 
ments have  been  passed.  It  is  to  meet  this  want  that  Mr.  Hukm 
Chand  has  brought  out  the  present  treatise.  He  first  of  all  gives  a 
g-eneral  conception  of  the  doctrine  of  Res  Judicata,  and  then  presents 
the  law  by  way  of  a  review  of  the  cases  upon  a  statement  of  their 
facts.  This  necessarily  involves  an  exhaustive  examination  not  only 
of  the  jurists  of  dift'erent  nations,  but  also  of  the  rulings  of  the  differ- 
ent Courts.  This  as  regards  English,  French  and  especially  Ameri- 
can oases  has  been  most  exhaustively  done.  Mr.  Hukm  Chand  writes 
in  a  clear  and  easy  style,  and  whilst  endeavouring  to  critically  apply 
the  recognised  principles  avoids  in  the  case  of  conflicting  judgments 
passing  his  own  opinion.  He  has  adopted  a  scientific  arrangement  of 
the  subject  under  different  heads,  with  the  result  that  he  has  produc- 
ed a  work  invaluable  to  the  student  and  to  the  legislator.  It  is  almost 
impossible  to  overestimate  the  value  of  this  treatise  to  the  latter  func- 
tionary, for  it  presents  in  a  compact  form  all  the  materials  necessary 
for  codification.     In  the    meantime,  before   any  steps    can  be  taken 
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towai'ds  codification,  it  is  necessary  that  this  important  branch  of  the 
law  should  receive  special  study,  and  should  form  a  separate  and 
obligatory  course  in  every  lawyer's  training  and  education.  For  this 
purpose  the  present  work  can  be  safely  recommended  as  a  pioneer  on 
a  comparatively  new  field. 


V. 


